Go  ogle 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non- commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 


Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at  http  :  /  /books  .  google  .  com/ 


• 


I 

I 

■4 


REPORTS 

OF 

CASES 


ARGUED  AND  DETERMINED 

IM  THB 

FROM  THE  YEAR  1789  to  1817. 
29  to  57  GEO.  III. 


By  FRANCIS  VESEY,  Junior,  Esq. 

OF  LINCOLS'S  INN,  BARRISTER  AT  LAW. 

VOL.  XII. 
1806.   46  GEO.  III. 

THE  SECOND  EDITION. 
LONDON, 

PBIMTBD  AMD  SOU>  BY 

SAMUEL  BROOKE,  35  PATER-NOSTER  ROW; 

IOU>  ALIO  BY 

Messrs.  BUTTER  WORTH  ft  SON,  FLEET  STREET; 
MessRi.  J.  &  W.T.CLARKE,  PORTUGAL  STREET. 


1827. 


TABLE 

OF  THE 

CASES  REPORTED 

VOLUME  XI 1. 

DOUBLY  ARRANGED. 


N.  B.     Vermu*'  always  foUows  the  Name  of  the  Plaintiff. 


^»  Page 

Adams,  Greenaway  v.  .  395 

Anonymous  *     •       •  .4 

 ,  Gompertz  v.  .17 

Antrobus  r.  Smith      •  .  39 

Armitage^  Pilling  v.   •  .78 


B. 

Baker  v.  Hall    •      .  .497 

Barfity  Ex  parte  •       •  .15 

Barker  v.  Barker        •  .  409 

Bamett  v.  Weston      •  .  130 

Baron,  Pearce  v.       •  .  459 

Bate  V.  Scales    .       .  •  40£ 

Bay  ley,  Fisher  v.       .  .18 

Biddulph  V.  Biddulph  .  l6l 

Blagden  v.  Bradbear   .  .  466 

Bowes  V.  Lord  Strathmore  .  325 

Bradbear,  Blagden  v.  .  •  466 

Bromley,  Chilcot  v.    .  .114 

Bruere  v.  Pemberton  .  •  386 


C. 

Caliill  V.  Shepherd  .       .  ,335 

Campbell,  WitU  v.  .       .  493 

Chapman,  Erriugton  •  20 


Page 

Chave,  Richards  v»     •  .  462 

Chilcot 'r.  Bromley     .  .114 

Church  V.  Mundy       •  .  4^ 

Clarke,  Smith  v.        .  •  477 

Clinton  (Lord),  Palk  v.  .  48 

Cocker,  Fludyer  v.      .  .25 

Coghill,  Holmes  v.     .  .  206 

Colhoun,  Francklyn  v.  .  2 

Cooper,  Ex  parte       •  .418 

Cotton  V.  Harvey       .  .391 

Coussmaker,  Kidney  .  136 

 ,  Williams  v.  .  136 

Cranmer,  Ex  parte     .  .  445 

Croucher,  WooUands  v.  .174 

Cunynghame,  Rose  v*  •  29 

Curtis  V.  Price    •       •  .89 

Custancci  Holmes  v.  •  .  272 


D. 

Davies,  Thomas  v.      .  .417 

Davis  r.  West     .       .  .  475 

Da wkins,  Wilts  t;.  .  .  501 
De  Manneville  v,  De  Manne- 

ville       .       .       .  •  203 

Dornford  v.  Dornford  •  .127 

Doswell  V,  Earle        .  .  473 

Dyke  V.  Silvester       .  .126 

a2 


CASES  REPORTED 


E. 

Page 

Earle,  Doswell  v»  .  *  473 
Eastham  v.  liddell  .  .201 
Erriogton  v.  Chapman  •  20 
Evance,  Hennegal  v.  .  .201 
Exeter  College^  Oxford,  v. 
Heyea     ....  336 


Field,  Paley  v.    .       .  .435 

Fisher  v.  Bayley  .18 

Fludycr  v.  Cocker      .  .  25 

Francklyn  v.  Colhoun  «  •  2 

Franks  v.  Noble  .  484 


G. 

Gi^karth  v.  Lord  Lowther  107 

Geering,  Wetherall  v.  •  504 

Gibbs  V.  Ougier  .  413 

Gompertz  v.  ■          .  .17 

Green  v,  Stephens      .  .419 

Greenaway  v.  Adams  .  .  395 

Grffiths  V.  Hamilton  .  .  298 

G  Wynne,  Ex  parte  .  379 


H. 

Hales,  Whitfield  v.     .  .  492 

Hall,  Baker  v.  .  .  497 

 ,  Jacob  V.   .       .  .  458 

 ,  White  V.  .       .  .  321 

Hamilton,  Griffiths  v.  .  298 

Hanson,  Ex  parte  .  346 

 M'Donald  v.  .  277 

Harding     Harding    .  .  159 

Hartop,  Ex  parte       .  .  349 

Harvey,  Cotton  v.      .  .391 

Hassall  z;.  Smithers     •  .119 

Hennegal  v.  Evance    .  .201 
Heyes  v.  Exeter  College,  Ox- 
ford      ....  336 

Higginson,  Ex  parte  .  496 

Hillary  v.  Waller  .  239 

Hobbs,  Lane  v.         .  .  458 


Holmes  v.  Coghill 

•   17.  Custance 

Horwood  V*  Schmedes 
Hughes  V-  WUliams 


J. 


Jacob  V.  Hall 
Jones  V.  Jones 


K. 

Kennedy,  Norris  r. 
Kidder,  Rider  v. 
Kidney  v.  Coiissmaker 
■  '  '  ■ — ,  Williams  v.  . 


Page 
206 
279 
311 
493 


458 
186 


66 
202 
136 
136 


Lane  v.  Hobbs  •  .  .  458 
Leake,  Wood  V.  .  .  .412 
Liddell,  Eastham  r.  .  .201 
Lincoln  (The  Countess  of)  v. 

The  Duke  of  Newcastle  .  218 
Longdon  Simson  .  .  293 
Lousada,  Mocatta  v,  .  •  123 
Loveden,  Vere  r.  .  •  179 
Lowllier  (Lord),  Gaskarth  v.  107 


M. 

M'Donald  v.  Hanson  .  .  277 

M'Dougal,  Ex  parte   •  .  384 

M'Mahon  V.  Sisson     .  .  465 

M'Namara,  Purcell  v.  .  .166 

Matthewson  v,  Stockdale  .  270 

Mill  V.  Mill       .       .  .406 

Mitford,  Newhouse  v.  •  •  456 

Mocatta  V.  Lousada     .  .123 

Morgan,  JBx /)£ir/c       .  .  6 

■     ■    ,  Randall  r.      .  .67 

Morse  v.  Hoyal  .       •  •  355 

Mundy,  Church  v.      •  •  426 


IN  VOLUME  XU. 


N. 

Page 

Newcastle  (  Duke  of),  Coun- 
tess of  Liucoln  V.  •  .218 
Newhouse  v.  Mitford  •  *  456 
Noble,  Franks  v.  .  ;  484 
N  orris  v.  Kennedy  •  •  66 
 r.  Wilkinson     .      .  192 


O. 

Ougier^  Gibbsv.        .  •  413 
P. 

Paleyv.Field     .       .  435 

Palk  v.  Lord  Clinton   •  .  48 

Pearce  v.  Baron  •       •  •  459 

Pemberton^  Bruere  v,  •  •  386 

Pilling    Armitage      .  .  78 

Pitcher,  Wimbles  v.     .  .  433 

Pope,  Sanders            •  •  282 

Price,  Curtis  V.    .       .  .89 

Pur  cell  v»  M'Namara  •  .166 


R. 

Radcliffe  v.  Warrington 

•  326 

Randall  v.  Morgan 

.  67 

Read,  Sansbury  r. 

.  75 

Richards  v.  Chave 

.  462 

Rider  v.  Kidder  • 

•  202 

Robinson,  Stent  v. 

.  461 

Rose  V.  Cunynghame  • 

.  29 

Royal^  Morse  v.  . 

.  355 

S. 

Sanders  v.  Pope  .       .  .  382 

Sansbury  V.  Read        •  .  75 

Scales,  Bate  v.    •       .  •  402 

Schmedes,  H  or  wood  %>•  .311 

Shepherd,  Cahill  v.     •  •  333 


Page 

Shortbiidge*s  Case      .  .  28 

Silvester,  Dyke  x;.       •  .126 

Simson,  Longdon  v.    .  •  295 

Sisson,  M'Mahonv.    •  •  465 

Smith,  Antrobus  €•      •  .39 

 V.  Clarke   .      v  .477 

Smithers,  Hassall  v.    .  •  1 19 

Stent  r.  Robinson       •  .461 

Stephens,  Green  v.      •  .419 

Stockdale,  Matthewson  v»  •  270 
Strathmore  (Lord)  Bowes €•  325 

Surtees,  Ex  parte       .  •  10 

T. 

Tharpe  r.  Tharpe       .  .317 

Thomas  v.  Davies      •  •  417 

V. 

Vere  v.  Loveden  .      •  .179 

Vincent,  West  v.  •      .  .6 

W. 

Waller,  Hillary  v.       .  .239 

Warrington,  Radcliffe  t?.  •  326 

West,  Davis  v.  •  •  .  475 
—  V,  Vincent  ...  6 

Weston,  Barnett  v.      •  .130 

Wetherall  v.  Geeriug   .  .  504 

White  V.  Hall     .       .  .321 

Whitfield  V.  Hales       .  .  492 

Wilkinson,  Norris  v.    .  .192 

Williams  v.  Coussmaker  •  136 

 ,  Hughes  V.     .  .  493 

 V.  Kidney      .  .136 

Wimbles  v.  Pitcher     .  •  433 

Witts  V.  Campbell       .  .  493 

 V.  Dawkins        .  .  501 

Wood  V.  Leake   .       .  .412 

Wooilauds  V*  Croucher  •  174 


I 


TABLE 

OF 

CASES  CITED 

nf 

VOLUME  XIL 

MoMiueript:  and  thote  in  Print,  impeached,  correeied,  or  otherwiee 
particularly  noticed. 


A. 

An  ON  YMousi  Jenkiiisoii,  94page4 
B. 

Bainton  v.  Ward,  206,  9,  15 
Bexwell  v.  Christie,  482 
Brooke,  Ex  parte,  128,  130 
 ,  Heolej  V.  204 

C. 

Carpenter,  Shendon  v.  18 
Casbom,  CbalUs  v.  156 
Challia  v.  Casbom,  156 
Christie,  Bezwell  v.  482 
Closae,  Sanderson  v.  372 
Coffin  V.  Cooper,  400 
Cooper,  Coffin  v.  460 
Crickettr.  Dolby,  461 
Crowcher,  Gregg  v.  175 
^  ,  Hewitt  V.  175  . 

D. 

Deone,  Walker  v.  166 
Denton  v.  Stoart,  397,  9,  401 
Dolby,  Crickett  v.  461 

E. 

Edwards  v.  Poole,  205 


G. 

Garnett'a  Case,  page  385  ■  f 
Gibson  v.  Patterson,  328 
Goring  €•  Warner,  512  • 
Gregg  V.  Crowcber,  175 


Henley  €•  Brooke,  904 
Hewitt  tr«  Crowcher,  175 

J. 

Jenkinson  v.  — — ,  4 
Johnson's  Case,  496 


L. 

Langdon,  Shillabar  v.  S 
Liddell  V.  Liddell,  464,  5 
Lupton,  White  v.  392,  3, 4  . 

M. 

Marshall,  Smith  v.  204 
Metivier,  Simon  v.  469, 470,  1 
Middleton,  Wells  v.  372 
Miliaria. Taylor,  272,3 
Montague  v.  Lord  Sandwich,  148, 

155, 6 


3 


CASES  IK  CHANCERY. 


1800.  Garrow  succeeded  Mr.  Adam  as  Attorney-General 

to  His  Royal  Highness  the  Prince  of  Wales. 

Mr.  Jaryis  whs  appointed  one  of  His  Majesty's  Counsel. 

In  Easter  Term  Serjeant  LfiNs  and  Serjeant  Best  were 
appointed  His  Majesty^s .  Serjeants  at  Law ;  Mr.  Har- 
ORAVE  was  appointed  one  of  His  Majesty's  Counsel ; 
«fid  Mt.  DauncIbt  was  called  within  the  Bar  by  Patent 
of  Precedence. 


FRANCKLYN  v.  COLHOUN. 

1800. 

I^J'     The  Master  of  the  Rolls  for  T/ie  Lard  Chancellor, 
ana  im.  «^ 

Where  a  party  J^R.  Cooke,  for  the  Plaintiff,  moved,  that  service  of  an 
"•*J^*and  ^The  Order  to  pay  into  Court  a  sum  of  money  upon  the 
Clerk  in  Court  Court,  who  had  succeeded  the  deceased  Cle^k 

is  dead,  the   ^  Court  for  the  Defendant  CoUiOun,  may  be  good 
proper  course  service, 
is  to  move, 

first,  that  ser-  The  affidavit,  in  support  of  the  motion,  stated,  that: 
vice  of  a  sob-  Defendant  Calhoun  is,  and  has  I>e6n  for  some  time 
a^lerk  in"*^  absent  from  this  khigdom ;  and  that  the  said  Ite- 

Court  on  the  ^^'^d*'^^  sometimes  comes  to  this  coimtry,  but  has  no  cer- 
Solicltor  may  place  of  residence ;  and  his  stay  is  but  of  short  diura-^ 
be  good  ser-  tion;  and  he  conceals  his  place  of  residence  during  those 
vice,  and,  if  intervals  of  his  stay  in  this  country ;  that  the  Clerk  in 
none  is  named,  Qourt  for  the  Defendant  in  this  cause  is  lately  dead ;  and: 
then,  that  ser-  'Ho 
vice  00  the  So- 
licitor may  be  good  service. 


CASES  IN  CHANCERY; 


no  other  person  has  been  smce  appointed  by  the  De* 
fendant  as  his  Clerk  in  Court  in  this  cause. 

The  Master  of  the  Rolls. 
It  is  impossible^  that  service  upon  a  Clerk  in  Couet, 
who  was  never  autiborized  by  the  Defendant  to  act  for 
hinlj  can  do.  The  regular  course^  I  apprehend,  is  to 
serve  a  subpoena  to  appoint  a  Clerk  in  Court ;  and  I  have 
found  in  a  Manuscript  Collection  a  ease,  pointing  out  the 
proper  course :  SJdUabar  v.  Langdon  ( 1  )• 


1806. 


Franckltn 

V, 

Colhoun. 


The  Modon  was  accordingly  varied  by  praying,  that  "March  lOfi, 
service  qf  a  subpoena  to  name  a  new  Clerk  in  Court  on 
the  Defendants  solicitor  may  be  deemed  good  service, 
and  the  Order  was  made  (2). 


(1)  ShiUabar  v.  Langdon, 
February  Ist^  1770.  Regis* 
tar's  Book  J 769.  B.  foUo  51 4. 

Mr.  John.  Wilson,  Clerk  in 
Coort,  had  appeared  for  the 
De&odaiit ;  and  filed  his  An* 
swer.  At  th^ .  hearing  the 
Defendant  made  defaplt;  and 
a  deeree  Nisi  was  pronounced. 
Wilson  died  some  time  before 
the  hearing ;  and,  no  other 
Clerk  in  Coqrt  being  ap- 
pointed for  the  Defendant, 
the  Plaintiff  saeJoot  a  sab- 
poena  to  name-  an  Attorney  : 
and  obtained  an  Ord^r,  that 
aernoe  of  this  sabponia  on 
Mr.  John  WilUami,  the  De- 
fe^d^t's  Solicitor,  should  be 
good  service  on  the  Defend- 


ant This  Order  and  Subpoena 
being  accordingly  served  on' 
WilHanu,  and  no  Attorney 
being  named,  the  Plaintiff 
caused,  a  fresh  inqjoiry  to  be 
made  for  the  Defendant  Hthla 
last  plac0  of  abode,  and  al#o^ 
of  his  Solicitor;  and,  not  find? 
ing  him,  produced.proper  affi-^ 
davits  of  this  fresh  inqnii^^ 
and  now  prayed,  that  servic^e, 
of  a  subpoena  to  shew  ca^use. 
against  the  Deeree  on  the  said 
Mr.  Wtlliami,  bis  Solicito^i^ 
might  be  good  service  on 
the  Defendant;  which,  upon 
reading  the  affidavits  wia* 
ordered. 

(2)  RatcUff  V.  Roper,  1  P. 
WilL  420. 
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GASES  IN  CHANCERY. 


ANONYMOUS. 

mod.  Master  of  the  Rolls  for  The  Lard  Chancellor. 
Febi  12ih. 

Thoogh  this  MOTION  was  made  before  Answer,  that  a  receiver 

Coort  will  ap-  should  be  appointed ;  upon  the  sin^  ground,  that 

point  a  B«-  ^  ^Qman,  appointed  executrix  with  her  infant  child,  of 

iniicondm^^f  ^®           months  only,  had  no  other  property  than 

the  Executor  ^  annuity  of  20/.,  given  to  her  by  the  testator..  He  had 

itwillnotnpon  appointed  another  person  to  be  trustee, 
the  single 

ground,  that  Mr.  Bell,  in  support  of  the  Motion, 

he  is  in  mean  / 

circamsUDces.  jhe  old  rule,  that  the  Court  will  not  interfere  witli 
an  executor  by  appointing  a  receiver,  has  been  properly 
over-ruled.  In  several  instances  the  Court  has  inter- 
fered, to  prevent  an  executor  from  getting  the  assets 
imder  particular  circumstances.  Taylor  v.  AHen  (  S ).  In 
Palmer  v.  Price  an  application  was  made  for  a  receiver, 
pending  a  suit  to  recal  probate,  and  set  aside  the  Will, 
on  the  ground  of  unsound  mind.  The  testator  had  been 
a  freeman  of  London:  the  Plaintiff  was  his  brother ;  and 
the  Defendant,  the  widow,  was  executrix ;  and  was  by 
the  Statute (4)  and  Custom  entitled  to  a  considerable 
sliare :  yet  Lord  Rosslyn  before  answer  and  without  notice 
to  the  other  party  appointed  a  receiver.  In  Knight  v. 
i)fg^S8is{5)  the  doubt  was,  whether  in  that  case  this 
Court  would  interfere ;  as  an  adminbtrator  pendente  lite 
might  be  appointed.  But  in  tins  instance  no  relief  can 
be  had,  but  in  this  Court.  In  Jenkinson  v.  — • —  Lord 
Eldon  held  the  old  rule  exploded. 


The 


(3)  2  Atk.  213. 

(4)  Stat.  22  &  23  Ch.  II,  c.  10. 
(6)  1  Ves.  324. 


CAS&S  IN  CHANCERY. 
The  SoUdtar  General  opposed  the  ]^otion.  1806. 


The  Master  of  the  Rolls. 
In  Taylor  v.  AUen  the  special  ground  was,  that  the 
husband  was  out  of  the'  jurisdiction.  There  is  no  doubt, 
that  in  several  instances,  as,  if  the  executor  has  wast^ 
the  effects,  or  in  *  other  respecfti  misconducted  hhnsdf^ 
this  Court  will  interfere :  but  has  the  Court  erer  taken 
the  dispoailion  out  of  the  hands  of  the  executor  bik- 
acrauiit  of  his  mean  drcnmstances;  for  it  comes  to  thatt 
You  must  prove  the  unfitness  of  the  person.  In  this 
case  the  only  ground  is,  that  she  is  not  a  person  of 
property. 

For  the  Motion. 

Suppose,  the  executor  was  insolvent. 

The  Master  of  the  Rolls. 
The  allegation  goes  no  farther  than  that  this  executrix 
is  in  mean  circumstances.  If  any  misconduct,  waste,  or 
impropeir  disposition  of  the  assets,  were  shewn,  the  Court 
would'  instantly  interfere:  but  at  present  np  pase  ^  rnadQ 
for  a  Receiver  (6). 


Anonymous. 


Qa)  Howard  v.  Papera,  1  Madd.  142. 


CASES  IN  CHANCERY. 


WEST  ».  VINCENT. 

Feb  12IA  Master  of  the  Rolls  for  The  Lord  Chancellor. 

A  person,  who  MOTION  was  made,  that  a  person  who  had  opened 
opened  bid-  biddings,  in  consequence  of  which  the  estate  wa» 

^  sold  to  another  at  a  considerable  advance,  may  be  al- 
(^ser^aUow  expences,  as  well  as  receive  his  deposit;  hav- 

•d  his  ex-  stepped  forwards  at  the  instance  of  the  family:  the 

penses  on  the   fi^t  sale,  under  a  creditor's  bill,  being  at  a  great  under«> 
oironmstanees,  isalue. 
against  the  ge- 
neral role ;         Mr.  Hart,  in  support  of  the  Motion,  said,  this  was 
having  inter-   exactly  the  case  of  exception  to  the  general  rule ;  like 
posed  at  the    Ofcenv.  Foulkes{7). 
mstance,  and 
for  the  benefit, 

of  the  family.  parties  in  the  cause,  admitted 

the  fact ;  and  made  no  opposition. 

The  Order  was  made. 

(7)  Ante,  Vol.  IX,  348.    See  the  note  to  Riifby  v. 
M'Nanuirm,  YI,  406. 


1806. 
Feb.  24th 
and  25th. 
Assignee  in 
bankroptcy, 
having  pur- 
chased an  es< 
tate  of  the 


MORGAN,  Ex  parte: 


rpHE  Petition  stated,  that  upon  the  1st  of  J)ecember, 
1803  a  Commission  of  Bankruptcy  issued  against 
Mark  Noble.    At  the  date  of  the  bankruptcy  the  bank- 
rupt 

Bankrapt  under  the  Commission,  held  a  trastee  of  the  profit  apon  a 
resale;  in  the  first  iostance  for  an  eqaitable  mortgagee  by  possession  of 
the  deeds;  who,  having  delivered  them  up  on  receiving  the  produce  of 
the  first  sale,  was  held  under  the  circumstances  not  to  have  lost  his  lien 
for  the  deficiency. 
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iaplmag  indebted  fo  the  Petitionet  for  buainefNi  done- b;^  MM. 
Ump  iaH^m  attorney,  and  tar  money  lAid  out  arid  ad^  Moroai/ 
vanaed;  fiir  which  he -had  no  security  except  the  tkle-  jBMp^n$. 
deeds  of «  leasehold  estate,  belonging  to  -the  baiikmpt*;- 
whtoh  he  refiiaed  to 'deliver;  ludesa  hie  debt  was  paid.' 
Hia..biU^of  costs  was  taxed  at  400(  Upon  the  5th -of 
Mmek  tSM  the  leiusehold  premises  were  pnC  up  to  au^ 
tioit*  faj  the  assignees  $  and  were  purdiased  by  William 
one  of  the  tour  assignees^  for  SSOl^  the  pe- 
litioner  having  been  present,  and  a  bidder  ^t  the  sale. 
On  the  g5dx  of  March  the  petitionc^r  received  from  the' 
assignees  2821.  lU.  6d^,  the  balance,  a^  deducting  tfie 
expences-  and  a  prior  mortgage;,  and  he  uiM)n  that*  pay- 
ment delivered  up  al)  the  deeds ;  and  afterwaids  paid 
a  fiirther  sum  of  4Sl.,  ^^huqied  by  the  prior  mortgagee* 
OramsAay  BOOft  afterwards  having  sold  ibe  premises  for 
SIOl^  the  petition  was  presented;  insisting,  that  the 
petitioner  has  a  lien;  and  his  whole  d^t  would  have 
been  satisfied^  the  estate  had  been  fairly  sold ;  that 
Chw#Aiiy  could  not  purchase  for  his  own  benefit;  and' 
was  bound  to  account  for  the  difference  between  Ae 
sales;  and  ^^ying,  .that  Crawshay  may  be  declared  ae* 
countable  for  SBOt.;  and,  that  the  Petitioner  may  be 
paid  the  residue  of  his  debt ;  as  having  a  lien ;  or,  that 
the  sum  of  250/.  maybe  divided  among  the  creditors; 
j|nd  in  that  case,  that  the  Petitioner  may  prove  the  re^ 
aidue  of  his  debt  under  the  Commission. 

I  \  The  SQUcii^''Gener€U  snd  Mj[»Wiagfield,in  (upport 
of  the  Petition, 
Insisted,  that  the  Petitioner  was  entitled  to  the  whole 
of  his  debt;  a  mortgagee,  daiming  to  be  paid  his  whole 
debt,  principal,  interest,  and  costs,  before  the  general 
creditors  are.  entitled  to  any  thing:  their  only  right 
being  to  the  equity  of  redemption,  after  satis&ction  of 
tjtvs  whole  amount  of  the  mortgagee's  demand.   All  those 

cases 
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IBM.  cakes  establishing^  that  an  iassignee  hi  bankruptcy  shall 
MoBGAK  ^  be  himself  the  purchaser,  are  decided,  not  upon^ 
jBxpmrU*  particular  drcumstancee,  but  Upoh  general  rules.  The 
simple  question  then  is,  if  this  assignee  canhot  himself 
derive  any  benefit  firom  this  purchase,  whether  he  can  for 
other  persons.  How  can  the  general  mass  of  creditors 
claim  more  than  the  bankrupt  himself  could  haye  daimedf!. 
InXoc^y's  case,  Baikam,  the  assignee,  purchased- at  a 
sale  a  moil^^aged  estate,  belonging  to  the  bankrupt; 
which  was  sold  under  the  general  order.  The  assignees 
of  the  mortgagee,  who  was  also  a  bankrupt,  required 
Botham  to  pay  the  profit  he  had  made,  by  that  pur« 
chase.  Lord  Eldan'u  judgment  was  dear,  that  the 
mortgagee  stood  precisely  as  the  general  creditors  would 
have  stood:  and  it  was  admitted,  that,  as  the  priiici{>Ie 
was,  that  the  trustee  could  not  purchase  except  for 
the  Cestui  que  trust,  there  was  no  reason  to  postpone, 
the  first  Cestui  que  trust  to  the  second.  That  is  at- 
tempted in  this  instance.  If  that  is  the  principle,  how 
can  this  trustee  be  a  purchaser  for  the  second  Cestui 
que  trust  to  the  prejudice  of  the  first;  and  the  general 
creditors  by  this  sort  of  accident  get  a  benefit  frotn 
that  fund,  which  it  is  impossible  for  the  assignee  to 
keep  himself? 

Mr.  Perceval  and  Mr.  Cooke,  for  the  Assignees, 
Resisted  the  Petition;  contending,  that  the  sale  to 
the  assignee  is  not  a  nullity;  but  he  is  considered  a 
trustee ;  and,  that  the  Petitioner  had  parted  with  his 
lien. 

The  Lord  Chancellor. 
I  am  not  quite  isure,  how  this  case  ought  to  be  de- 
cided ;  but  will  state,  what  I  feel  upon  it.   The  Peti- 
tioner b  not  a  legal  mortgagee ;  but  for  this  purpose  is 

in 
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BaaSe  aitiiatbn ;  Ji^roig  an  jeqinitaUe  Heii  from  liie  laoe^ 
poesemon  of  the  titl^eed^;  of  wliidi  could  not  be  ji^^^^y - 
dqvived  without  fuitisbction,  of  all  tliat  waa  due  ta  hiak^  ^  ^ 
It  ia  ^nteoded^  that  it  was  for  the  petitioner  to  8ay»« 
wjbietlier  he  would  insist  upon  the:  Ben  or  not ;  md  whe^ 
tber  be  would  he  satisfied  with  the  purchase.  He  was  a» 
bidder  at  die  aal^.  and  might  have  bid  higher;  migjbt 
have  iosiatf^d  upon^bis  lien ;  and  have  refused  to  deliver 
up  the  deeds;  and  might  have  said  Cr&wsiap  could  not 
purchase;  the  petitioner  being  a  pn^fisssional  man^  not 
nnacnuainted  with  the  rules  as  to  purdiases  by  tnis- 
tees,  lie  did  not  take  that  course;  and  there  ia 
difficulty  upon  .that  to  a  certain  extent.  But  it  is  saidy 
on  the  other  side,  that,  to  prevent  his  coming  here  to 
have.i^  benefit  of  his  Uen,  there  must  be  a  sale;  and 
the  first  sale  is  considered  in  law  an  absolute  puOity 
frpn^  die  incapacity  of  th^  assignee  to  hold  the  cha* 
racter  of  purchaser.  If  there  was  np  purchase  by  Qrawf 
shatfy  then  the  second  sale  must  determine  the  petitioner's 
righty  and  the  creditors  had  nothing  to  do  with  it;  for 
though  the  petitioner  had  ^yen  up  the  title-deeds,  he 
did  that  upon  the  ground,  that  there  was  a  sale,  that 
could  bind  him.  The  dificvity  is,  tlia(  if  a  man  parts 
with  his  lien  with  his  eyes  open,  he  cannot  resume  it; 
and  the  petitioner^  having  been  present  at  the  auctioni 
may  be  considered  as  having  voluntarily  given  up  his 
lien.   I  think,  he  must  be  entitled  to  the  costs. 


The  Lord  Chancellor. 
I  have  considered  this  case ;  and  my  opinion  is,  that     Fe6.  ^ikp 
t}ie  petitioner  is  under  all  the  circumstances  entitled  to 
the  lien;  and  the  general  creditors  are  not  entitled  to  ' 
any  part  of  this  money.   The  purchase  by  Crawshay 
^gly^        of  four  assignees,  cannot  be  considered  a 

purchase 
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1806.  purchase  by  the  assignees  for  ihe  general  purposes  of  the 
_  ^"^^  bankruptcy ;  and .  he  considered  bhnself  as  purchasing 
Esparui  ^  ^  benefit  of  the  estate;  for  upon  the  re-sale  he 
qarried  the  produce  to  the  account  of  the  estate ;  not  to 
his  own  account;  treating  it,  aS  if  that  had  been  the 
only  sale.  The  petitioner  therefore  is  not  to  be  con- 
sidered as  having  parted  with  his  lien ;  for  the  question 
is  between  the  petitioner  and  the  creditorsi  not  between 
the.  petitioner  and  Crawshay.  The  creditors  are  entitled 
to  the  dividends  upon  all  the  bankrupt's  estate ;  but  not 
upon  this  estate,  until  the  hen  upon  it  has  been  satisfied. 
Under  all  the  circumstances  the  petitioner  -  cannot  be 
considered  as  having  parted  with  his  lien. 

.  Therefore  the  first  part  of  the  prayer  of  this  petition 
cannot  be  complied  with  (8). 

(8)  Ante,  Ex  parte  Lacey,     III,  752,  to  VFAtcAco/e  v.  Xaw- 
VoL  VI,  625,  and  the  note,  renoe. 


^»oe.  SURTEES,  Ex  parte. 

Fe6.25M.  ; 

The  choice  of  j^NDER  a  Commission  of  Bankruptcy,  issued  against 
assignees  in  Thomas  Ward,  two  of  the  assignees  having  been 

bankruptcy  Dot  removed,  by  order,  a  petition  Was  presented,  praying, 

^-  ,      that  the  two  remaining  assignees  may  be  removed :  the 

the  ground,  &       o  j 

that  creditors  ^^^^  Whitlock,  as  having  received  money,  as  assignee ; 
were  prevent-  ^^ng  insolvent,  and  compounding  with  his  creditors  ;  as 
ed  by  accident  to  the  other,  stating,  that  bill  negociations  had  passed 
frofn  voting:  between  the  bank,  in  which  he  was  engaged,  and  the 
if  not  kept  bankrupt 
back  by  fraud.  * 

Priuciple  of  removing  an  assignee  in  bankruptcy :  Proof  of  insol* 
vency,  compoui^ing  with  hb  creditors,  &g.  Misconduct;  ojr,  that  an 
account  cannot  be  conveniently  or  justly  taken,  while  he  remains. 

The  simple  circumstance,  that  he  is  to  account,  not  sufficient. 


C&SE8  IN  chancery; 


liUkrupt  tern  theaccommodation  of  that  bank ;  thai  ihdy 
bad  charged  btteeest  and  conmission  in  their  aecodnta; 
Wggestfaig,  as  a  grbiind  for  investigating  the  debt  of 
that  aaaignee  conuaionwith  the  bankrupt;  that  thc^  aif^. 
i^gnee  in  Deeember  1801,  proposing  a  oompositlon  for 
the  bankrupt,  if  the  petitumers  would  give  up  their  secu- 
atiesy  stating .  his  debt  to  the  assignee  at  the  sum  of 
4762.  Ss.  only ;  though  by  his  deposition  under  the  Com« 
mission  it  Was  sworn  to  amoiiht  to  2195L  S««  6d.  The 
bankruptcy  .hitppened  upon  the  21th  ot  Mareh^  1804. 
The  petiticmers  claimed  as  creditors  to  a  large  amounts 
Theit  proof  had.  been  rejected,  upon  objections  to  the 
debt;  and,  admittiDg  the  debt,  upon  the  ground,  that 
they  had.  security.;  but  it  was  at  length,  admitted  under* 
an  order.  Lord  Eldan  having  upon  the  petition  made 
an  order,  that  WJwihek  alone  shcmld  be  removed ;  and. 
that  a  new  assignee  should  be  chosen,  the  petitioners 
applied  to  have  the  minutes  of  that  Order  varied. 

Mr.  Perceval  and  Mr.  Leacht  in  support  of  the  petht 
tion,  contended,  that,  if  any  question  is  to  be  litigated 
in  bankruptcy  with  an  assignee,  jt  follows  of  course,  that 
he  must  be  removed.  Where  it  is  a  mere  matter  of 
i^ccount,  attended  with  no  suspicion,  it  would  be  incon- 
venient in  many  cases  to  remove  the  assignee.  But  in 
thb  instance  the  material  question  is,  whether  these 
diarges  of  commission  and  interest  are  not  upon  IhIIs 
drawn  for  the  accommodation  of  the  house  in  which  this 
iissignee  is  a  partner:  another,  whether  some  of  these 
payments  and  receipts  can  be  allowed  to  this  assignee. 
A  strict  investigation  of  the  accounts  is  proj^sed;  which 
must  necessarily  be  adverse. 

The  SoUcUar-General  and  Mr<  Trawer,  for  the  As- 
Wpees, 

There 
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lto6.  There  is  no  rule  that^  to  remove  an  asagnee,  it  iB 


suflScient  to  shew,  tliat  he  is  a  debtor  to  the  estate;  an^ 
Rmnari  '  ac^iounting  party ;  and  that  an  inquiry  is  desired  as  to 
*  his  debt,  and  the  oircumstances,  under  which  it  stands. 
The  case  J  in  which  an  assignee  has  been  removed,  is« 
where  there  is  some  real  contest  between  him  and  the 
creditors.  There  is  no  instance,  where  the  ground  was' 
merely,  that  the  debt  was  the  balance  of  an  unliquidated 
account;  and  the  efiect  in  this  great  commercial  city 
would  be,  that  the  office  of  assignee  must  in  many  in^ 
stances  be  filled  by  creditors  to  a  small  amount,  for 
goods  sold ;  aD  the  creditors  of  a  supmor  class  beings 
liable  to  that  objection.  Assignees  are  in  the  situation 
of  other  trustees.  It  frequently  happens,  that  one  trus- 
tee files  a  bill  against  another  fi»r  an  account,  and  aftep- 
a  decree  eidier  may  prosecute  it ;  and  ho  such  objection 
has  been  taken.  No  inconvenience  can  arise.  The 
assignee  may  be  examined  by  the  Commissioners,  as  any* 
other  person ;  and  must  produce  all  his  books  and  a<;^ 
OQunts. 

Tf*e  Lard  Chancellor. 
The  great  object  of  the  system  of  bankrupt  hw  is 
an  equal  and  impartial  distribution  among  all  persons, 
having  demands  upon  the  estate.  Therefore  the  choice 
of  assignees,  a  most  important  circumstance,  is  properly 
given  to  the  creditors,  in  the  known  proportion,  as* 
the  persons  most  interested  in  that  distribution ;  subject 
to  a  controul,  the  largest,  most  general,  and  unqualified, 
of  any  of  the  authorities,  ^ven  to  the  Lord  Chancellor 
in  bankruptcy.  It  is  properly  admitted  in  this  case, 
that  the  circumstance,  that  some  creditors,  whose*  votes 
would  have  turned  the  scale*  were  absent  by  accident, 
is  not  sufficient.  But  if  creditors  were  kept  back  by 
fraud,    assignees   chosen   under   such  clrcuniHtances 
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>dioiiId  be  set  aside;  and  a  new  choice  should  be  made.  1806. 
This  however  is  Bot  a  case,  in  which  it  is  possible  to  ^^^^^^^ 
'take  that  into  considecation;  for  these-  petitioners  un-  ^  parte 
questionably  could  not  be  in  a  condition  to  prove,  being 
.pcevented  .  not  by  fraud,  but  by  the  nature  of  their 
4dbt8,  coupled  with  the  securitied  they.held.  Aesorting 
then  to  the  principal,  upon  which  an  assignee  may  he 
lemoved,  I  take  the  rule  to  be  this;  either,  that  there 
amst  be  some  misconduct  imputed  to  him;  or,  where 
an  account  is  to  be  taken,  as  it  must  be  in  this  instance, 
I  think,  it  must  appear,  that  the  account  cannot  be 
tdken  conveniently  or  justly,  or  not  so  conveniently  and 
justly,  while  that  person  remams  an  assignee.  If  that 
distinction, is  not  to  be  drawn,  the  consequence  will  be 
dangerous  uncertainty  and  litigation,  and  frequent  ap- 
plications to  remove  assignees,  who  have  in  no  shape 
misccmducted  themselves.  .  Assignees  are  generally  cre- 
ditors, who,  having  the  greatest  interest  in  the  estate, 
have  a  right  to  chuse  themselves:  and  if  among  the  nu- 
taiarous  body  of  creditors,  who  have  assented  to  thor 
nomination,  the  amount  of  the  debt  of  the  assignee 
should  become  matter  of  dbpute,  as  the  creditors  have 
a  right  to  that  account,  though  there  is  no  other  reason, 
must  the  Lard  ChamceUor  in  every  instance  remove  him  ? 
Such  a  rale  would  lead  to  constant  applications  for  this 
purpose;  introducing  new  trusts,  attended  with  great 
confusion  and  inconvenience  in  the  distribution  of  the 
estates  of  bankrupts. 

The  petitioners  must  then  resort  to  another  principle; 
that  it  is  not  enough,  that  the  assignee  must  account  before 
die.  Master;  but  the  circumstances  from  the  nature  of  his 
accounts  indicate  such  plain  and  palpable  inconvenience 
and  risk,  that  it  will  be  necessary,  that  the  assignee 
should  be  removed,  in  order  to  secure  a  more  impartial 

and 
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1800.  and  proper  decision.  As  to  that  it  must  be  recollected^ 
SuBTBBS  account  to  be  taken  before  the  Master  does  nofc 

„  now/  comprehend  the  whde  system  .of  the  distribution  of  iht 
bankrupt's  property.  This  is  not  an  account  of  a  ge^ 
nerali  complicated  nature,  embracing  aU  the  transaetiDH^ 
ef  the  bankrupt.  The  «fiectwill  .be,  not  that  thel' 
aigneewiU  have  an  undue  domimoB  orer  the  affairs^ of 
die  bankrupt;  but  merely  to  ascertain,  whether  ibis  debt 
be  of  the  description,  the  assignee  now  contends  that 
k'  is.  UnquenHionably  th^re  is  ah  extraordinary  degree 
of  obscurity  and  singularity  in  it ;  tipon  the  difference 
between  the  debt,  now  claimed,  and  the  amount,  at 
which  it  was  formerly  represented,  and  other  circmnf. 
stances.  It  *  is  not  necessary  to  igo '  into  that';  fot  it 
appears  to  me,  that  this  account  may  be  taken:  tha 
single  point  being,  whether  a  debt  of  SI  96/«  6d; 
exists^  or  a  debt  of  476/.  Ss.  only;  ct  any  other  sum* 
If'  fraud  and  collusion  with  the  bankrupt  are  out  of 
the  case,  and  .  the  mere  question  is,  whether  this  ac« 
e/Ount  cannot  be  taken  without  disturbing  the  choice  of 
assignees,  it  is  thrown  upon  the  parties,  who  seek  to  re«' 
move  the  assignee,  to  establish,  that  otherwise  the  ac-^ 
count  cannot  be  convenieAtly  taken.  The  petition  fails 
in  that  respect.  If  the  assignee  should  endeavour  ta 
embarrass  the  account,  or  if  in  the  prosecution  of  it  a; 
necessity  of  bringing  an  action  should  arise>  that  would  be 
a  new  ground,  upon  which  he  might  be  removed.  The 
principle,  upon  which  I  confirm  the  Order,  pronounced 
by  Lord  Eldon^  is,  that  an  assignee  shall  not  be  re- 
moved, merely  because  he  must  account;  unless  there 
is  something  in  the  nature  of  his  interest,  rendering  it 
impossible  to  take  the  account  with  due  impartiality^ 
and  justice ;  or,  a  degree  of  misconduct  in  the  assignee 
ipaking  him  unfit  to  execute  such  a  trust 
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.  BARFIT,  Ex  parte.  1806. 

Feb.  25ih. 

'HIS .  petition^  presented,  in  the  l)ankruptc7  of  James   The  aathority 

JBarfii,  stated  an  agwment  by  Charles  BarJU,  the  of  Assignees  in 

bankrupt's  father,  to  seU  to  his  son  James  a  farm  and  ^*^j°5^^J" 

the  stock  upon  it  at  the  price  of  lOOO/.    Possession  ^  , 

^  purposes  oi  \ 

was  given  accordingly :  but  after  some  time  the  money  ^^^j^  ^^^^  ^ 
not  .  being  paid,  a  bond  was  given.    Soon  .afteswaKls  distribution  of 
Bar/it,  the  father^  died ;  having  by  his  Will  bequeatbedt  the  estate  un« 
a  l«acy  of  300/.  to  his  other  son  John^  and  the  residue^  der  the  bank- 
to  his  wife,  the  petitioner.     Upon  her  application  ta.  ropt  laws ;  and 
her  son  James  for  the  money  due  on  the  bond,  he  agreed,  "xtrad^ 
to  pay  her  500/.,  and  to  pay  the  remainder  in  a  fos^^  ^  agreement, 
liigbt,  or  to  give  up  the  stock.    The  money  not  beingr  jigpoging  of 
paid,  the  petitioner  resumed  the  possession  of  the  farmk  the  surplus 
and  stock.   A  fortnight  afterwards  James  BarJU  becamer  after  lOt.  in 
a  bankrupt    An  agreement  was  .entered  mto  betweeA^  the  pound  to 
tfie  petitioner,  the  bankrupt,  ,  his  assignees,  and  Joil«r      ^"^^^f  • 
Barfit,  thi^t  Jolm  Barfit  should  be  the  assignees  that;  J**^  P^Jtion 
the  stock  should  be  sold ;  and  be  should  pay  10*.,.in  the"  ^UiimiDg^under 
pound  to  the  creditors,  and  should  be  a  trustee  of  ther  atransae^ 
r^due  for  .the  petitioner.  .  An.  assignment  was  made*.  Uon  was  apon 
KoJoh^Baxfii  accordingly*    i  .  .  :  .  the  circum- 

•   ■    ^   ,  ^  -^x  stances  dis- 

The  petition  stated,  that  John  BarfU  had  sold  th^  missed  with- 
stock  at  an  under-value,  and  had  turned  the  petitioner;  p^wdice 
out  of  possession  of  the  farm;  and  that  nearly  all  the 
creditors  had  been  paid  10,^.  in  the  pound.  The  prayer 
of  the  petition  was,  that  John  Barfit  may  account  as 
assignee;- that,  the  surplus  beyond  the  amount  of  IQ^. 
in  £he  pound  to  the  creditors  may  be  ascertained ;  and 
appUed  in  payment  of  the  sum  of  1000/.  due  on  the 
bond,  and  another  sum,  due  to  the  petitioner;  offering 

to 
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1806.  to  allow  to  John  Barfit  what  was  due  in  respect  of  his 
JEKparie* 

Mr.  Hart,  m-support  of  the  petition. 

The  SoUcUor-General  objected,  that  this  transaction 
is  a  proper  subject  for  a  bill;  not  for  the  jurisdiction 
in  bankruptcy  by  petition. 

7%e  Lard  Chancellor. 
In  many  cases,  from  the  magnitude  of  the  subject 
and  other  circumstances,  though  in  other  respects  proper 
lor  the  jurisdiction  by  petition  in  bankruptcy  (9),  a  b3I 
has  been  directed.  Bromley  v.  Goodere  (  10)  before  Lord 
HiMrdnncke,  is  a  remarkable  instance;  and  if  I  am  not 
absolutely  bound  to  go  to  the  extent  of  the  jurisdiction, 
this  is  particularly  a  case,  upon  vhioh  that  course  should 
be  taken ;  for  this  transaction  goes  beside  the  whole  pur- 
pose of  the  bankrupt  laws.  The  assignees  represent 
the  creditors,  and  can  bind  them  for  purposes  con- 
nected with  the  trust,  the  distribution  of  the  property 
under  the  bankrupt  laws ;  but  have  no  authority  to  enter 
into  such  an  agreement  as  this.  Another  reason,  upon 
which  this  appears  to  be  a  case  proper  for  a  bill,  is 
that  this  is  a  transaction  between  a  mother  and  a  son ; 
and  that  possession  was  taken  immediately;  which  may 
be  much  better  iQvestigated  in  the  course  of  a  cause 
than  by  this  summary  mode,  and  without  an  opportunity 
to  appeal. 

Dismiss  the  Petition  without  prejudice  to  a  Bill.  ] 


(9)  Saxton  v.  JDaw,  post.  Vol.  XVIII,  72. 

(10)  1  Atk.  75. 
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GOMPERTZ  V. 


1806. 
Feh.  27M. 


T^HE  Defendant,  a  purchaser,  moved  for  a  reference    The  practice 

to  the  Master  upon  the  title.  *® 

ference  upon 

^  title  on  motion 

Mr.  Martin^  in  support  of  the  Motion,  ^^^^  Answer  ' 

Said,  this  was  considered  the  settled  practice  since  limited  to  the 

the  case  ot Moss  v.  MaUhews{\\)\  which  was  followed  case,  where  ' 

by  Lord  Eldon  in  Wright  v.  Bond  ( 12) ;  and  in  that  case  the  title  only 

the  Order  was  made  upon  the  motion  of  the  Plaintiff,  w  disputed. 

the  vendor. 

Th&  Solicitor-General,  for  the  Plaintiff, 
Opposed  the  Motion;  observing,  that  the  subject  of 
the  purchase  was  a  lease ;  and  the  only  objection,  whe- 
ther the  purchaser  had  a  right  to  see  the  tide  of  the 
lessor (13),  appeared  upon  the  Answer;  and,  as  no^ 
thing  more  can  appear  upon  the  Report,  the  practice, 
that  is  urged,  the  object  of  which  is  to  avoid  expence^ 
will,  if  adopted  in  this  instance,  have  the  effect  of  in- 
creasing it 

Tke  Lord  Chancellor.  ^ 
The  rule,  as  applied  by  Lord  £Mon,  is  very  reason- 
able and  wise;  where  the  Defendant  admits  the  agree- 
ment, and  is  ready  to  carry  it  into  execution ;  provided 
he  can  have  a  good  title ;  which  abne  he  disputes.  But 
tiie  question  in  this  case  is  very  different ;  not  whether 
the  Plaintiff  has  a  good  title ;  but  whether  upon  such 
a  contract,  for  the  sale  of  a  lease,  he  has  undertaken 
to  produce  the  lessor's  title.  The  rule  therefore  not 
being  applicable  to  this  case,  the  Order  cannot  be 
made.  •  *  "  " 

«  (^1)  Ante,  Vol.  Ill,  ^79;        (13)  WkUe  y.  Foljamht, 
see  the  note,  28^1.  ante,  Vol.  XI,  937. 

(12)  Ante,  Vol.  XI,  39. 
Vol.  Xn.  B 
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1806. 
Feb.  2Vh 
ttnd2QiJL 
ARaferenceof 
theAoiwerfor 
InperUoenoa 
fi  good  cause 
agaiDit  dif- 
lolviog  an  In- 
jonclion. 


FISHER  V.  BAYLEY. 

^I^HE  usual  Order  for  dissolving  the  Injunction,  unless 
cause  having  been  obtained,  a  Reference  of  the 
Answer  for  Impertinence  was  shewn  for  cause. 

Mr.  Martin^  for  the  Plaintiff, 
Insisted,  that  a  Reference  for  Impertinence  is  sufficient 
cause  against  dissolving  the  Injunctions  Hurst  v.  TAo- 
99im(14);  Swann  v.  Mills  {\5)\  Shendon  v.  Carpen- 
ter  {16);  and  a  late  case  (17)  before  hord  Eldan;  who 
repeatedly  said,  it  is  impossible  to  know,  whether  the 
Answer  is  sufficient,  until  the  Reference  for  Imper- 
tinence is  disposed  of;  and  the  two  References  are 
consistent 


The  SoUcitor-General  {Amicus  Curia), 
Said,  Lord  Eldon  had  decided,  that  a  Reference  for 
Impertinence  is  an  Answer  to  a  Motion  to  dissolve  an 
Injunction ;  and  it  is  impossible  to  refer  for  insufficiency, 
until  the  Reference  for  Impertinence  has  been  disposed 
of.  The  Answer  may  be  both  impertinent  and  insuf- 
ficient ;  and  Exceptions  for  insufficiency  cannot  be  taken, 
until  the  question  as  to  Impertinence  is  decided ;  for  by 
the  Exceptions  the  opportunity  of  referring  for  Imperti- 
nence is  waived. 


Mr.  WilUam  Agar,  for  the  Defendant, 
Cited  Mt&ter  V.  Golding {18);  and  observed,  that  the 
only  reason  for  continuing  the  Injunction  is,  that  the 
Answer  b  insufficient;  and  the  reason,  that  a  Reference 

foir 

(14)  2  Anstr.  591.  (17)  Pellew  v.  ,  aate, 

(15)  Fotoj^'sExoh.  Pract    Vol.  VIM56. 

(16)  In  the  Court  of  Ex-       (18)  2  Dick.  672. 
•heqaer,  1799. 


CA8ES  IN  CHANCERY, 


for  Tmpertuience  caiinot  be  made  after  Exceptions  taken, 
is,  that  the  Plaintiff  has  acted  upon  the  Answer. 


77ie  Lord  Chancellor. 
Though  I  had  very  little  doubt  upon  this  pcjint,  I 
would  not  hastily  decide  it ;  as  it  is  proper,  not  only 
that  the  practice  of  any  Court  should  be  clear  and  pre- 
cise, but  that  as  great  a  similarity;  of  practice  should  pre- 
vail in  the  different  Superior  Courts  of  lVesimnster'>-Hail, 
as  can  be.  I  have  observed  great  inconvenience,  arising 
from  the  difference  of  practice  in  the  Courts  of  King's 
Bench,  Common  Pleas,  and  the  Law-side  of  the  Ex- 
chequer. There  is  also  infinite  advantage  in  connecting 
practice,  as  much  as  possible,  with  the  substance  of 
justice.  At  the  same  time,  though  I  should  not  be  able 
so  to  connect  them,  and  even  though  it  should  seem  to 
me,  that  justice  would  be  advanced  by  a  different  de- 
cision, I  should  adhere  to  the  practice;  which,  though 
it  may  not  appear  at  first,  is  generally  founded  in  con- 
venience and  justice. 

The  reason,  alledged  by  Mr.  Martin  in  the  case  of 
Hurst  V.  Thomas {19\  in  support  of  the  practice,  for 
which  he  now  contends,  appears  to  be  founded  in  good 
sense.  That  reason  is,  that,  as  Exceptions  taken  waive 
the  objection  for  Impertinence,  the  latter  must  be  first 
disposed  of ;  and,  as  Exceptions  may  be  shewn  for  cause 
against  dissolving  the  Injunction,  all  proceedings,  neces*' 
sarily  preceding  them,  must  also  be  sufficient  cause.  I 
have  seen  Baron  T/iompson ;  who  says,  upon  every  rule 
of  practice  in  the  Court  of  Exchequer,  and  every  prin- 
eipfe,  that  ought  to  guide,  that  rule  ought  to  be  ad- 
f  hered  to.  I  have  also  stated  the  point  to  Lord  Eldon 
and  Sir  James  Mansfield  \  who  clearly  concur  in  that 
opiniim.   The  reason  of  the  thing  also  clearly  requires 

the 

(19)  2  Anstr. 
Bg 
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Fisher 

V. 

Bayley. 


the  Defendant  to  wait  for  the  Master's  decisiion  upoit 
the  point  of  Impertinence.  The  Court,  considering  the 
merits  of  the  Answer  is  not  to  wade  through  all  the 
Impertinence,  that  may  be  contained  in  it ;  and  should 
not  sit  In  judgment  upon  the  question,  whether  the 
Equity  of  the  Bill  stands  nnimpeached,  or  the  Defend- 
ant has  delivered  himself  from  it,  until  it  is  clear,  that 
be  has  put  in  such  an  Answer  as  deserves  the  name  of 
a  Pleading. 

For  these  reasons  my  judgment  is,  that  the  Injunctioa 
ought  not  be  dissolved  pending  the  Reference  to  the 
Master  for  Impertinence  (20). 


(!20)  In  Goodinge  v.  Wood- 
hams,  post.  Vol.  XIV,  634, 
Lord  Eldon  followed  this 
case ;  imposing  the  condition 


of  procnring  the  Report  in  a 
week.  See  the  note,  ante. 
Vol.  VI.  459.  Raphael  v. 
Birdwood,  I  Swanst.  228. 


Rolls. 

1800. 
Nov.  2&th 
and  26th. 
Maintenance 
not  allowed 
upon  legacies 
by  a  grand-fa- 
ther to  his 
grand-chil- 
dren, at  twen- 
ty-one, with 
interest ; 
though  the  fa- 
ther was  not 
of  ability  to 
maintain  them: 
thd  legacies 
with  the  inte- 
rest being 
given  over  in 
the  event  of 
death  under 
twenty-one. 


ERRINGTON  v.  CHAPMAN. 

fJpHOMAS  ERRINGTON  by  his  Will,  after  giving 
certain  portions  of  his  personal  estate  to  the  De- 
fendants,  whom  he  appointed  trustees  and  joint  exe- 
cutors in  trust  for  the  benefit  of  his  daughter  Mary 
Mitchell,  widow,  and  her  four  children,  and  of  his 
son  Robert  Errington,  and  his  children;  and  giving 
such  trustees  the  power  of  applying  the  interest  and 
dividends  of  the  principal  sums  thereby  bequeathed,  for 
the  maintenance  and  education  of-  the  respective  chil- 
dren of  his  said  daughter  and  son,  after  their  respec** 
tive  deceases.  Until  such  children  should  be  of  age,  and 
also  of  applying  such  part  of  the  principal  as  they  should 
see  proper  for  placing  such  children  out  in  the  world, 
and  giving  some  specific  legacies,  gave  and  bequeathed 
all  the  residue  of  his  personal  estate,  whatsoever  and 

where- 
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^eresoerer^  &c.  to  the  Def^ndants^  upon  trust,  that 
they  should  pay  to  his  grand-daughter  Ann  Erringtont 
when  and  as  soon  as  she  shall  attain  her  age  of  21 
years,  the  sum  of  1000/.,  with  interest  for  the  same, 
from  the  expiration  of  twelve  calendar  months  next  after 
his  decease:  but  in  case  his  said  grand-daughter  shaU 
die  without  leaving  issue,  before  she  shall  have. attained 
her  age  of  21  years,  then,  that  th&y  shall  pay  the  said 
iBum  of  1000/.,  with  interest  and  produce  thiereof,  unto 
his  grandnson  Thonuu  Erringion,  when  and  *  as  soon 
B9  he  shall  have  attained  his  age  of  21  years ;  and  that 
they  shall  pay,  assign,  &c.  all  the  remainder  of  the  re- 
sidue unto  his  said  grand-son  Thomas  Erringtan,  when 
and  as  soon  as  he  shall  attain  his  age  of  21  years ;  but 
in  case  he  shall  happen  to  die  without  leavibg  bsue, 
before  he  shall  have  attained  that  age,  then  that  they 
shall  pay,  assign,  &c.  such  residue  and  overplus  of 
the  said  residue  of  his  personal  estate  unto  his  said 
grand-daughter  Ann  Errtngton^  when  and  as  soon  as 
she  shall  attain  that  age  of  2\  years :  but*in  case  both 
them,  his  said  grand-children  Thomas  and  Ann  Erring- 
ton,  shall  die  without  leaving  issue,  before  either  of 
them  shall  have  attained  their  age  of  21  years,  then  that 
the  trustees  shall  pay,  assign,  &c.  the  said  sum  of 
1000/.,  with  the  interest  thereof,  so  given  and  be- 
queathed unto  his  said  grand-daughter  as  aforesaid,  and 
also  the  sdd  remainder  of  the  said  residue  or  over- 
plus of  his  personal  estate,  and  the  respective  dividends, 
interest,  and  proceeds,  thereof,  in  manner  following: 
viz.  shall  pay,  assign,  &c.  one  moiety  unto  and  amongst 
all  and  every  the  children  of  the  testator's  son  Ro^ 
beri  Errington,  who  shall  be  then  living,  and  the  issue 
of  such  as  shall  be  then  dead,  leaving  issue,  equally^  if 
more  than  one ;  and  the  other  to  the  children  of  his 
daughter  Marff  MitcfieU,  in  the  same  manner ;  and  he 
4irepted^  th^t  bis  trustees,  the  survivpr  of  them, 
^  their 


1B06. 
Errington 

V, 

Chapman* 
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1800. 
^^^^ 

Errington 

V. 

Chapman. 


their  executors^  &c.  should  have  the  like  power  of  ap« 
plying  the  dividends,  interest,  and  proceeds,  and  also 
any  part  of  the  principal,  as  is  hereinbefore  given  to 
them  in  respect  of  the  first  before  mentioned  legacies 
or  sums  of  money,  respectively  bequeathed  to  his  said 
son,  Robert  Errington,  and  daughter,  Mary  Mitchell's 
children. 


The  bill  was  filed  on  behalf  of  the  infants,  Thomas 
and  Ann  Errington,  against  the  executors  for  an  ac^ 
count,  &e.  ;  and  praying,  that  the  Plainfifis  may  be 
declared  entitled  to  have  a  proper  sum  allowed  for  their 
respective  maintenance  and  education  to  their  father, 
during  their  minorities,  out  of  the  interest  and  divii- 
dends  of  the  legacy  and  residue,  to  which  they  are 
entitled. 


The  executors  by  their  answer  stated  their  belief, 
that  the  father  of  the  Plaintiffs  is  not  of  sufficient  ability 
to  maintain  them  suitably  to  their  future  fortunes. 

Mr.  RomiUy  and  Mr.  Trower^  for  the  Plaintiffs. 
A  legacy  to  a  grand-child,  as  a  legacy  to  a  child,  is 
considered  as  a  portion ;  and  though  the  Will  has  no 
direction  for  maintenance,  interest  ought  to  be  paid. 
In  Crickett  v.  Dolby  ( 21 ),  that  is  stated  to  be  the  opinion 
of  hord  Alvanley;  though  there  is  no  decision  upon  it. 
This  testator  has  said,  this  legacy  of  1000/.  shall  be 
paid  at  the  age  of  21,  with  interest  from  the  end  of 
12  calendar  months  after  his  death  ;  which  certainly  ad- 
mits two  constructions :  but  that,  which  supposes  main- 
tenance intended,  is  the  more  probable ;  maintenance  be- 
ing expressly  directed  for  the  other  grand -children  out  of 
the  property  bequeathed  to  them.   The  bequest  over  to 

the 

(21)  Ante,  Vol.  Ill,  10 ;  see  page  12,  and  the  note. 
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the  grand-^i^  Upon  the  death  of  the  gnuud-daiighfer^ 
without  leaTing  i^sue,  certahily  supposes  accumulatiom 
But  die  eotistruction  should  be^  that  the  interest  ac« 
crues  to  the  grand-son  only  from  the  time,  at  which  he 
is  to  be  entitled  to  the  legacy;  viz.  interest  from  the 
death  of  the  grand^daughter^  until  the  grand-son  shall 
attain  the  age  of  21.  The  question,  as  to  the  residue 
^▼en  to  the  grand-son,  is  -nearly  the  same.  In  such  a 
case,  a  grand-father  providing  subsistence  for  his  grand* 
children,  the  Court  will  make  that  construction,  that  wiS 
provide  maintenance ;  and  not  leave  them  wholly  desti- 
tute; as  otherwise  they  will  be,  until  their  legacies  are 
payable :  their  iather  being  unable  *to  support  them* 
Though  accumulation  is  directed,  the  Court  has  thought 
itself  at  liberty  to  give  maintenance;  though  certainly 
the  consent  of  the  person  to  whom  the  legacy  was  given 
over,  was  required:  GreemoeU  v.  GreenweU{22);  and 
the  cases  there  stated. 


19M» 

Ekrinotow 

CUAPMAN< 


Mr.  Men-tin,  for  the  trustees,  distinguished  those  cases 
upon  that  circumstance;  that  all  the  personis  interested 
were  before  the  Court 


The  Master  of  the  Rolls. 
The  question  in  this  cause  is  not,  whether  a  legacy 
to  a  grand-child,  payable  upon  a  contingency,  or  at  a 
future  period,  shall  carry  interest ;  upon  which  there  has 
been  some  difference  of  opinion  in  this  Court:  Lord 
Ahatdey  in  the  case  cited  intimating  the  strong  tendency 
of  his  opinion  in  favour  of  giving  interest  to  a  grand- 
child: Lord  Hardwicke  certainly  having  held,  that  a 
grand-child  does  not  stand  in  that  situation  ;  and  the 
present  Lard  Chancellor  (  23  )  in  Perry  v.  Whitehead  {2A^ ) 

intimating 


1805. 
JVov.  2tttk. 
Whether  a 
legacy  to  a 
graDd-cbild, 
payable  upon 
a  coDtiiigeiicyp 
or  at  a  future 
day,  shall 
carry  interest, 
as  in  the  case 
of  a  child, 
Qiuere. 


(M)  Ante,  Vol.  V,  194. 
See  XoMUW  v.  Zomox,  Ex  parte 
KMte,  XI,  48,  604,  and  the 
BoCe,  III,  1% 


(!23)  Lord  Eldom. 

(24)  Ante,  Vol.  VI,  644. 
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intimating  his  opinion^  tbat  a  grand-chUci  does  not  fall 
within  the  rule  for  giving  interest  upon  a  legacy  to  a 
child;  though  it  is  not  expressly  given,  and  the  legacy 
18  payable  at  a  future  period.    In  this  case  interest  is 
given :  but  the  question  is,  whether  the  interest  is  not 
payable  at  the  same  time  as  the  legacy;  and  to  go  over 
on  the  «ame  event.   To  aid  the  construction,  it  is  argued, 
that  an  intention  for  maintenance  appears.    But  I  thmk, 
an  intention  for  maintenance  during  the  life  of  the  parent 
does,  not . appear  in  any  part  of  the  Will;  for  where 
maintenance  and  education  are  directed,  the  expression 
is,     after  their  respective  deceases.*'   The  question  in 
this  cause  however  turns  upon  the  legacy  of  1000/. 
That  is  a  legacy,  so  given  as  to  be  payable  only  on  the 
event  of  the  legatee's  attaining  the  age  of  SI.    There  is 
no  separate  gift  of  the  legacy.    The  time  is  annexed  to 
the  gift(^).    According  to  the  natural  construction^ 
the  interest  is  payable  at  the  same  time.    Upon  the  death 
of  the  grand-daughter  under  the  age  of  21,  that  is  given 
over ;  and  there  the  word     produce "  is  added.    It  is 
contended,  that  those  words  "  with  interest  and  produce 
"  thereof,"  in  the  bequest  over  to  the  grand-son  of  that 
legacy,  mean  interest  to  go  to  him  after  the  death  of  the 
grand-daughter;  and  some  ambiguity  might  arise  upon 
tbat;  if  the  bequest  over  after  the  death  of  both  did  not 
clearly  indicate,  that  the  interest  is  to  accompany  the 
legacy  always,  and  to  go  over  with  it :  the  direction  being 
to  pay     the  said  sum  of  1000/.  with  the  interest  thereof 
"  so  given  and  bequeathed  unto  his  said  grand-daughter 
**  as  aforesaid."   The  legacy  is  to  go  over  with  the  in- 
terest; and  that  bequest  over  to  the  other  grand-chil- 
dren is  not  open  to  the  observation,  that  the  interest  after 
her  death  may  be  intended ;  for  they  are  to  take  imme- 
diately upon  her  death  the  interest  and  the  capital ; 
which  can  mean  nothing  but  the  interest  to  grow  due 
befpre  her  death. 

As, 

CZo)  Ante,  Bahford  v.  Kebbell,  Vol.  Ill,  363;  see  the 
note,  304, 


Ebrington 

V. 
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Asi  tbereforei  thede  two  grand-children  haVe  not  the  1800. 
legacy  given  to  them  absolutely  and  in  all  events,  but, 
it  is  given  over  to  the  other  grand-children,  it  does  not 
fall  within  the  principle  of  GreenweU  v.  GreenweU{2G);  Chapman. 
in  which  case  there  was  no  consent ;  all  being  infants : 
but  the  fund  was  to  go  among  them  all.  This  is  a  hard 
case ;  as  it  is  stated,  that  the  father  is  not  of  ability  to 
maintain  his  children.  But  there  is  no  fiind,  out  of 
which  the  interest  can  be  given; 


The  Bill  was  dismissed. 

(26)  Ante,  Vol.  V,  194;  see  the  note,  199. 

Rolls. 

FLUDYER  r.  COCKER.  1805. 

Nav.29ilL 

JN  1792  the  Defendant  entered  into  contracts  for  the   A  purchaser, 
purchase  of  estates  of  the  Duke  of  Newcastle,  in  taking  posses- 
three  lots.    Two  of  the  lots  were  purchased  by  private  '^^^  without  a 
contract  on  the  7th  of  May,  and  the  18th  of  July:  the  conveyance, 
Duke  of  Newcastle  covenanting  to  convey  respectively,  a*^°i^te!^* 
on  or  before  the  25th  o{  June  and  the  18th  of  February  yest^^llioogh 
following ;  and  the  Defendant  covenanting  to  pay  the  ijj^  money  was 
purchase-money  at  the  time  of  executing  the  convey-  to  be  paid  at  a 
ances.    The  Defendant  was  let  into  possession  of  the  particular  day 
premises  comprised  in  those  lots  at  Midsummer  and  on  the  execu-* 
Christmas  17S2  respectively.    In  July  th^  Defendant 
purchased  the  third  lot,  by  auction :  the  conditions  of  oonv«y«nco« 
sale  providing,  that  the  purchaser  should  pay  down  a 
deposit;  and  sign  an  agreement  for  pa3rment  of  the 
remainder  of  his  purchase-money  on  or  before  the 
18th  of  February,  1793,  on  having  good  titles  ;  abstracts 
of  which  would  bq  ready  to  be  delivered  to  each  pur- 
chaser on  the  6th  of  November  then  next ;  and  that  the 
purchaser  should  have  a  proper  conveyance  on  pay- 
ment of  the  remainder  of  the'  purchase-money,  accord- 
ing to  the  before-mentioned  condition;  and  be  entitled  . 

to 
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^1808.       to  the  rents  and  profits  from  Chrislmas  1792.   The  De- 
upv^        fendant  received  the  rents  of  the  premises^  comprised  in 
Fludybr     ^       ^  Midiunmer  1793. 

COCKBR. 

In  1798  the  purchaser,  in  answer  to  an  application  for 
die  residue  of  the  purchase-money,  with  interest,  offered 
when  the  conveyances  should  he  executed,  to  pay  the 
residue  of  the  purchase-money ;  or  to  relinquish  the  pur- 
chases, and  account  for  the  rents  and  profits,  upon 
having  his  deposit  restored ;  but  refiising  interest ;  upon 
which  the  Bill  was  filed^  praying,  that  the  Defendant 
may  be  decreed  to  pay  to  the  Plaintiff*,  as  surviving  trustee 
for  the  sale,  the  residue  of  his  piu'chase-money,  with 
interest  from  the  respective  times,  when  it  ought  to  have 
been  paid,  &c. :  the  Plaintiff*  offering,  on  being  paid  the 
remainder  of  the  purchase-money,  with  interest,  to  de- 
liver the  conveyances* 

The  Defendant  by  his  answer  stated,  that  the  ab- 
stract was  sent  in  1793  or  1794;  and  immediately  re- 
turned with  approbation  of  the  title ;  and  that  he  was 
informed  in  1796,  that  the  conveyances  were  ready. 
He  submitted  to  pay  the  remainder  of  his  purchase- 
money;  but  disputed  the  claim  of  interest  He  ad- 
mitted, that  he  had  not  deposited  or  set  apart  the 
money. 

Mr.  RomiUy^  Mr.  HoUist,  and  Mr.  Winthrope,  for  the 
Plaintiff*,  upon  the  ground,  that  possession  was  taken  by 
the  Defendant,  pressed  for  the  interest. 

Mr.  Piggott,  Mr.  Fonblanque,  and  Mr.  Wynne,  for 
the  Defendant. 
Admitting  the  general  rule,  that  a  purchaser  taking 
possession,  must  pay  interest,  there  may  be  cases  of  ex- 
ception ;  and  in  Powell  v.  Martyr  ( 27 )  it  is  laid  down, 

that 

(27)  Ante,  Vol.  VIII,  146. 
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that  there  may  be  a  case^  inwhidi  a  purchaser^  though 
he  has  the  rents  and  profits,  shall  not  pay  mterest.  Id 
this  mstance,  the  Plaintiff  not  having  compldlked  the  title^ 
and  delivered  the  deeds,  it  will  be  going  further  than 
any  case  to  ingraft  interest  upon  die  money;  which  i$ 
specific  sunub  to  be  paid  on  an.  event,  depending  upoti 
acts,  to  be  done  by  the  vendor,  forming  a  condition 
precedent  to  the  payment  of  the  purchase-money.  The 
principle  stated  in  the  late  case,  Dickenson  v.  Heron (28)^ 
that  the  agreement  to  pay  interest  is  affected  by  unrea* 
sonafale  delay,  applies.  The  delay  is  to  be  attributed 
entirely  to  the  Plaintiff.  • 

The  Reply  was  stopped  by  the  Court. 


The  Master  of  the  Rolls. 
There  is  no  doubt  upon  this.   The.  purchaser  does  not 
allege,  that   any  circumstance  has  occurred,  entitling 
him  to  relinquish  the  contract.    The  only  question  is, 
how  the  contract  was  to  be  carried  into  execution.  What 
are  the  legal  rights  is  totally  immateriaL   At  Law  the 
purchaser  could  not  have  the  right  to  the  estate,  nor 
the  vendor  to  the  money,  until  the  conveyance  was  exe- 
cuted.   But  that  has  nothing  to  do  with  the  mode,  in 
which  this  Court  executes  the  agreement.    The  pur- 
chaser might  have  said,  he  would  not  have  any  thing  to 
do  with  the  estate,  until  he  got  a  conveyance.'  But  that 
is  not  the  course  he  took.   He  enters  into  possession :  Posseuion 
an  act,  that  generally  amounts  to  a  waiver  even  of  objec-  taken  general- 
tions  to  title  (  29).   He  jwoceeds  upon  the  supposition,  lyamounteto 
that  the  contract  will  be  executed ;  and  therefore  agrees,  ^^^'^T^  fj*** 
that  from  that  day  he  wiD  treat  it,  as  if  it  was  executed.  ^ 
The  act  of  taking  possession  is  an  implied  agreement 
to  pay  interest ;  for  so  absurd  an  agreement,  as  that 
the  purchaser  is  to  receive  the  rents  and  profits,  to 

which 

(28)  Sugden'iLaw  of  Ven-  post;  Vol.  XV>  694*  Mar- 
dart  and  Pmrckagen  of  Em-  gravme  of  Anspack  v.  Noei^ 
«alef»d21,2(]ed.  422,5thed.    1  Madd.  310.    Sumell  v, 

(29)  Fleetwood  r.  Green,    Brown,  iJnc.  ^  WM.  im. 
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Which  he  has  no  legal  title,  and  the  vendor  is  not  to 
have  interest^  as  he  has  no  legal  title  to  the  money,  can 
never  be  implied.  The  purchaser  does  not  state  any 
circumstances,  any  inconvenience/  that  he  has  sustained 
by  not  having  the  conveyance,  any  applications  by  him 
for  a  conveyance  at  an  earlier  period.  He  rests  upon 
the  agreement,  impUed  from  the  fact .  of  possession 
taken.  It  would  sound  very  strange,  if  the  purchaser 
had  paid  the  money,  as  being  bound  to  pay  it,  and 
the  vendor  having  had  the  use  of  it  for  four  or  five 
years,  should  then  refuse  to  account  for  the  rents  and 
profits ;  which  is  this  case.  The  only  question  is,  what 
is  the  equitable  arrangement  between  the  parties. 
There  is  not  a  ground  for  refusing  the  payment  of  in- 
terest (30). 

The  Decree  was  made  With  costs. 
(30)  Interest  at  5  per  cent.  BumcU  v.  Brown,  1  Jac.  ^ 
Walk.  168, 


1806. 
Feb.2eth. 
Order  under 
circamstaDces 
to  pay  divi- 
dends to  trus- 
tees, or  one  of 
tbem* 


SHORTBRIDGE'S  Case. 

JJPON  a  .motion  for  an  order  to  pay  the  dividends  of 
a  trust  fund,  standing  in  the  name  of  the  Ac- 
countani'General  to  the  trustees,  the  order  prayed  wrfs, 
that  the  dividends  may  be  paid  to  the  trustees  or  one 
pf  them. 

Mr.  Thompson,  in  support  of  the  Motion,  urged  the 
expence  and  inconvenience  of  taking  the  usual  order  in 
this  instance :  the  fund  being  a  very  small  balance ;  and 
the  trustees,  five  in  number,  all  living  in  different  parts 
of  the  country;  and  one  in  Scotland;  and  produced  an 
order  in  Staples  v.  Staples  (31)  to  pay  to  two  trustees  or 
one  of  them. 


J%e  Lord  Chancellor,  under  these  circumstances, 
made  the  Order  as  it  was  prayed  according  to  the 
mption. 

(31)  22d  January,  1802. 
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Rolls. 

ROSE  r.  CUNYNGHAME.  ^  T^J. 

June  Isi,  21th. 

Aug.  1th. 

J^OBERT  UDNY  by  his  WiU,  dated  tbe  Ist  otJunCi,    Devise  and 

,    1801,  tod  duly  executed  according  to  the  Statute  ot*  bequest  of  all 

Fttmds  (3S),  devised      trustees,  their  heirfiT,  executors,  testator's 

&c  a  plantation,  caHed  Co/atrery,  and  all  his  other  landB,  P®f' 

tenements,  and  real  estates  whatsoever  in  the  island  of        ®*tate  m 

.  %jfTCtuiCUi  to  pajT 

Grenflda  in  the  West  Indies,  and  all  his  slaves,*  utensils,      ^^^j^  annui- 

&c.  and  all  other  bis  personal  estate  whatsoever,  &c.  in  ^^^^  legacies, 

the  $aid  island;  upon  trust  by  and  out  of  the  produce- or  bequests, 

and  annual  profits  of  his  said  real  and  personal  estate  in  as  be  should 

the  said  island  of  Grenada  to  pay  off  and  discharge  all  gi^^ 

debts  and   incumbrances,  to  which   the  said  estates  ^f>th  to  be 

should  be  liable  at  his  decease;  and  also  to  pay  off  and  ^^^^ 

charged  upon, 

discharge  _all  such  annuities,  legacies,  or  bequests,  as  he      ^^^^  orper- 
ahould.  give  or  bequeath  to  be  ptdd  out  of  and  from,  or  goQal  estate  in 
charge  and  make  chargeable,  upon,  his  real  or  personal  Grenada  by 
estate  in  the  said  island  of  Grenada  by  his  Will  or  by  his  Witt  or 
any  codicil  *or  codicils  thereto  or  by  any  writing  or  ■"J  codWI, 
writings  at  any  time  or  times  hereafter,  sigtied  by  hiip,  '''^bether  wit- 
or  in  his  own  hand-writing,  whether  witnessed  or  not; 
and  after  payment  and  satisfaction  of  the  said  debts  and,  ^  unat^ted 
other  incumbrances,  annuities,  legacies,  and  bequests,  codicil  is  void : 
as  aforesaid,  to  lay  out  all  the  . residue  of  the  annual  pro-  this  being,  not 
duce  of  his  said  estate,  with  all  the  future  rents,  and  a  charge  by 
also  the  produce  pf  his  personal  estate  in  the  island  of  the  Will  of  le- 
Grenada,  upon  trust  to  accumulate  till  1810;  and  then  ««cie8,  but  a 
^he  estate  to  go  to  his  nephews;  and  the  accumulation 

a  Will,  exe- 
cnted  accord- 

(32)  Stat,  29  Ch.  II,  c.  3.  jng  to  the  SUh 

tute,  of  a 
power  to  charge  by  an  unattested  paper. 
As  to  the.  objection,  that  the  real  estate  was  uot  charged  as  a  sab- 
f  idiary  fund  to  the  general  personal  estate,  Qunere. 
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was  to  compose  a  part  of  the  residue  of  his  personal 
estate :  and  to  be  disposed  of  accordingly. 

By  a  subsequent  clause  of  the  Will  the  testator  de- 
clared, that  he  did  thereby  charge  and  make  chargeable 
his  said  estates  and  plantations  m  the  island  of  Grenada 
aforesaid  with  the  payment  of  one  annuity  or  clear  an- 
nual sum  of  200/.  to  be  paid  and  payable  to  his  wife 
Martha  Udny  and  her  assigns,  by  equal  half-yearly  pay- 
ikients,  for  and  during  the  term  of  her  natural  life,  in 
satisfaction  of  the  covenant  in  his  marriage  settlement. 
He  afterwards  farther  gave  and  bequeathed  and  charged 
and  made  chargeable  his  said  estates  and  plantations  in 
Grenada  with  the  payment  of  another  annuity  of  1000/. 
to  be  paid  to  his  daughter  Mary  Cunynghame  and  her 
assigns  for  life,  upon  certain  conditions. 

The  testator  afterwards  gave  to  the  same  trustees, 
their  heirs,-  executors,  &c.  his  estates  at  T^ddington^  and 
jdl  other  his  freehold,  copyhold,  and  leasehold  estates 
in  Great  Britain,  which  he  was  then  or  might  be  lit  his 
decease  seised  or  possessed  of,  (except  some  freehold 
and  leasehold  premises  in  Paternoster  Row,  London,  which 
he  afterwards  gave  to  his  daughter ),  and  all  his  ready 
money,  securities,  stocks,  &c.  and  all  his  real  and  per- 
sonal estate  whatsoever  and  wheresoever,  which  he  should 
be  possessed  of  or  entitled  to  at  his  death  and  have  a 
right  to  dispose  of,  (except  such  part  of  the  same,  of 
which  by  that  his  Will,  or  by  any  codicil  or  codicils 
thereto,  or  by  any  writing  to  be  signed  by  him  oit 
wrote  in  his  own  hand,  whether  witnessed  or  not,  he 
has  disposed  or  shall  dispose),  upon  trust,  with  all  con- 
venient speed  after  his  decease,  to  call  in  and  sell  all  his 
property,  both  freehold,  copyhold,  and  leasehold,  and 
all  other  his  said  real  and  personal  estate  and  effects 
(except  as  before  excepted),  and  also  except  his  stock, 
which  he  particularly  desired  his  trustees  should  not 

dispose 
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dispose  of  at  a  less  price  than  he  had  purchased  at,  un- 
less an  absolute  necessity  requires,  that  any  part  thereof 
should  be  sold  to  enable  them  to  make  payment  of  any 
of  his  debts  or  legacies,  in  which  case  he  gave  them  full 
power  to  sell  and  dispose  of  any  such  part  of  his  said 
public  funds  as  may  be  .by  them  deemed  necessary  for 
those  purposes);  and  he  declared  that  his  said  trustees 
and  executors  should  stand  possessed  of  and  interested 
in  the  monies,  which  shall  so  come  to  their  hands  by  the 
several  ways  and  means  hereinbefore  last  mentioned: 
upon  the  following  trust : 

Upon  trust  to  pay  and  discharge  my  fiineral  expences 
^'  and  the  charges  of  proving  this  my  Will,  and  all  debts 
which  shall  be  due  and  owing  by  me  at  the  time  of  my 
decease,  save  and  except  such  debts,  charges,  and 
"  incumbrances  hereinbefore  provided  for  as  affecting 
^  my  Orenada  estates,  or  with  which  the  same  are  by 
'Vthis  my  Will  or  hereafter  shall  be  particularly  liable 
^  and  charged ;  all  which  are  to  be  paid  by  and  out  of 
my  said  estates  and  property  in  the  said  island  as  here<- 
inbefore  directed  )  and  also  all  such  legacies  or  pecu- 
niary  bequests  as  I  have  by  this  my  Will  given  or  which 
I  shall  give  by  any  codicil  or  codicils  hereto  or  by  any 
writing  or  writings  to  be  signed  by  me  or  in  my  own 
"  hand-writing  whether  witnessed  or  not  provided  I  shall 
^<  not  charge  the  same  by  such  codicil  or  writing  on  my 
"  Grenada  estate." 

•  The  testator  then  gave  several  legacies,  and  among 
them  to  the  trustees  in  his  daughter's  marriage-settlement 
SOOOL  upon  trust  to  be  l^d  out  in  the  fiinds  for  heir 
separate  use  for  life,  and  after  her  death  for  her  chiN 
dren ;  and  he  directed  his  trustees  and  executors  to  pay 
his  daughter  for  her  separate  use  interest  for  that  sum 

at 
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at-5  per  cent.,  unless  they  shall  by  the  aforesaid  sale  and 
pther  dispositions  of  his  said  real  and  personal  estate 
find  it  perfectly  convenient  to  invest  the  principal. 
.Then  after,  a  £strther  provision  of  10,000/.  stock  after 
the  death  of  his  wife^  for  his  daughter  and  her  chil- 
dren, he  declared,  that  if  his  daughter  or  her  husband 
should  insist  upon  their  claims  under  her  settlement, 
before  a  competent  part  of  his  aforesaid  freehold,  copy- 
hold, and  leasehold  estates,  and  of  other  his  estates 
both  real  and  personal  to  answer  and  satisfy  all  his  debts, 
and  the  legacies  or  bequests  he  had  or  should  thereby 
or  otherwise,  as  aforesaid,  give  and  bequeath,  as  well  as 
'the  said  sum  of  15,000/.  can  be  disposed  of  and  re- 
ceived, the  said  sum  of  5000/.  should  stand  revoked, 
and  sink,  into  the  general  residue  of  his  estate.  He 
then  gave  the  premises  in  Paternoster-Row  to  his  daugh- 
ter.; and  to  her  and  his  wife  500/.  each  for  mourn- 
ing, to  be  paid,  within  six  months  after  liis  decease. 
As  to  all  the  rest,  residue,  and  remainder  of  his  said 
states  both  real  and  personal,  and  the  produce  or  pro- 
ceeds thereof,  he  directed,  his  trustees  and  executors, 
(after  payment  of  the  legacies  hereinafter  bequeathed  to, 
them)  to  invent  the  same  in  the  funds  to  accumulate  for. 
^e  first  son  of  his  daughter  that  should  attain  the  age, 
of  21. 

By  a  codicil,  dated  the  5th  of  Jinie,  1801,  the  testator' 
gave  several  pecuniary  and  specific  legacies ;  and  among 
them  to  his  wife  her  trinkets,  linen,  and  other  articles, 
and  500/.  for  ftumishing  a  house.  He  made  other  codi- 
cils, principally  giving  small  legacies;  all  the  codicils 
being  written  by  hunself,  and  signed,  but  not  attested. 
The  question  arose  upon  the  following  disposition,  by 
^ne  of  those  codicils. 


By 
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^*  By  this  further-  codicil  'to  iny  WiU  and  other  codicils 
"  dated  ^his  S7th  day  oi  AuguH  1701  (33)  I  leave  my  , 
dear  Wife  that  she  may  suffer  no  inConveniency  fropi 
the  change  of  her  situation  an  additional  lOW.  per 
amnum  from  my  Grenada  estate  on.  the  same  terms'  of 
the  former  200^.  to  be  paid  to  her  to  by  my  executors, 
"bemginaUSOOr  ' 

Under  the  Bill  of  the  trustees  a  Decree  was  made^ 
among  other  thii^,  directing  an  inquiry,  what  incum- 
brances affect  the  estate  in  Grenada.  An  Exception  Was 
taken  to  the  Mast^'s  Report  for  not  stating  the  annuity 
of  100/.5  given  to  her  by  the  codicil. 

Mr.  Richards  and  Mr*  Thomson,  in  support  of  the 
Exception. 

The  questions  upon  this  Exception  are,  first,  whether 
a  charge  upon  real  estate  of  all  debts  and  legacies  by  a 
Will*  duly  executed,  shall  give  effect  to  a  legacy  by  a 
eodieil ;  the  personal  estate  not  being  charged  in  the  first 
instance:  if  not,  Sdly,  whether  the  personal  estate  is  not 
sufficiently  charged  in  the  first  instance  to  bring  this 
witbiii  the  Exception,  that  has  been  adopted^  Though 
HoMms.Y.  Packer {84)  is- a  case  of  real  and  personal 
estate^  so  charged,  Itord  Hardwicke  does  not  state  any 
distinction,  whether  the  personal  estate  is  charged,  or  not. 
In  Hyde  N.Hyde {85)  the  charge  was  considered  goods 
and  DO  distinction  was  taken  between  a  charge  upon  the 
real  estate  alone,  and  in  aid  of  the  personal  estate.  Dicta 
to  the  aame  efiect  are  to  be  found  in  all  the  caises,  ex- 
cept Habergiam  v.  VincpU  (  36).  Upon  the  analogy  to  the 
case  of  debts,  why  may  not  a  testator  charge  a  future  le- 

-  .  '     .  .  «acy» 

(38)  The  original  was  so.         (35)  1  Eg.  Cat.  Ab.  409.  ' 
(34)  Amb.  656.  (36)  Ante,  Vol.  II|  204. 
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gaey,  as  weli'as  a  future  debt?  It  b  admittedl,  that  future 
debts  are  charged;  though  the  principle  is  not  very 
clear:  but  why  is  not  the  analogy  to  be  carried  through- 
out f  the  principle  being  the  same?  The  ground  isj  that* 
the  personal  estate  being  fluctuiating,  it  is  impossible  to 
say,  what  it  will  be  at  the  death*  There  is  no  decision 
either  way ;  and  the  Dicta  do  not  look  to  the  distinction, 
made  by  Lord  Rosslyri  in  Habergham  Vincent.  Is  it 
upon  the  intention,  or  from  the  circumstances  of  the 
case  ?  There  is  no  instance  of  an  inqifiry,  whether  the 
testator  had  any  personal  estate ;  or,  if  he  had,  whether 
the  amdimt  bore  any  piroportion  to  the  real  estate.  The 
personal  estate  in  Grenada  is  no  more  specifically  giveo 
than  that  in  England.  The  object  of  the  Will  is  to  sepa- 
rate the  different  parts  of  the  property ;  that  in  Grenada 
being  disposed  of  in  one  way ;  that,  situated  in  other 
places,  in  another.  No  particular  case  is  to  be  found 
with  circumstances  19ce  these ;  but  there  4s  no  distinction 
ih  principle  between  this  and  the  cases,  that  have  been 
decided,  and  are  now  become  the  Law  of  the  Court ;  for 
bete  is  that  state  of  property,  that  forms  the  foundation 
6t the  rule:  personal  estate,  a  fluctuating  fund,  that  might 
be  sufficient,  or  may  be  exhausted ;  which  is  the  first  fund 
tor  fihe  debts  and  legacies;  and,  that  being  exhausted, 
this  annuitant  Is  entitled  to  stand  upon  the  real  estate; 
though  the  codicil  is  unattested. 

Mr.  HomUy  and  Mr.  CMen,  for  the  Report. 

To  brhig  this  'ease  within  Hie  decisions  upon  this 
point,  the  annuity  must  be  first  a  charge  upon  the  gene- 
ra! personal  estate:  Aat  ia,  iSxe  general  personal  estate 
lAost  be  first  applicable ;  and  the  real  estate  only,  in  case 
the  personal  estate  should  be  deficient;  for  there  is  no 
decision,  that  a  liegacy  or  annuity  is  a  good  charge  upon 
real  estate,  unless  the  ^neral  personal  estate  was  vnkde 

first 
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firat  liable  to  that  legacy  <>r  annuity.  In  this  inatance 
the  personal  estate  in  Grenada  is  just  the  same  as  any 
particular  part  of  the  personal  estate ;  a4  the  iurnUure  of 
a  particular  house,  or  the  stock  of  a  &rm.  The  reason 
of  the  authorities  decide^  does  not  reach  such  a  case: 
a  specific  bequest  of  a  particular  part  of  the  personal 
estate  for  the  satisfaction  of  an  annuity.  The  principle 
has  no  application  to  a  legacy«  charged  upon  real  estate* 
and  some  one  part  of  the  personal  estate.  The  personal 
estate  in  Grenada,  or  in  England,  is  not  the  natural  iun^ 
for  the  debts  and  legacies  {  which  is  the  personal  estatCj 
not  specifically  bequeathed.  A  bequest  of  a  sum  oC 
money,  charged  upon  real  estate,  is  in  effect  only  a  de- 
vise of  a  portion  of  that  estate;  and  a  person  cannot  by 
deed  reserve,  or  give  to  another,  a  power  to  devise  real 
estate  by  an  instiliment,  not  executed  according  to  the 
Statute  (  37  ) ;  Jones  v.  Clough  (  38  ).  The  only  except 
tioa  is  the  case  of  a  charge  in  the  first  instance  upoB 
the  personal  estate:  Brudenell  y.  BougktQn{S9).  In 
Habergham  v.  Vincent  ( 40 )  Lord  Rosslyn  from  a  correct 
manuscnpt  note  says,  that  Lord  Hardmcke  proceeded 
entirely  upon  the  circumstance,  that  the  x>ersonal  estate*  * 
was  first  charged  fcnr  payment  of  the  legacies.  The 
ground  of  the  dedsionsi  that  legacies  by  a  codicil,  not 
executed  according  to  the  Statute  of  Frauds,  are  a  charge* 
V  charged  upon  an  estate,  (;hat  is  a  sub8idiary.iund, 
is  there  stated.  It  is  analogy  to  the  case  of  debts;  as, 
m  the  case  of  a  charge  of  all  debts  upon  real  estate 
the  testator  by  the  very  act  of  contracting  a  debt  makes 
a  diarge.  The  Court  has  proceeded  upon  that  ana* 
\ogf\nxid  it  is  not  now  worth  considering,  wliether  it 
is  very  sound.  In  Hanms  v.  Packer  (  41 )  the  real  estate 
was  subsidiary  to  the  personal  estate.    In  Sheddon  v. 


(37)  But.  29  Ch.  II,  c.  3.         (40)  Ante,  Vol.  II,  204; 
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(38)  2  Fet.  865. 

(39)  2il#A.  268. 


sea  page  236. 
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1808.  Goodrich  (  42 )  this  doctpine  was  very  much  considered  bjr 
Lord  Eldan ;  whose  opinion  was,  that  under  such  a  dis- 
position the  party  must  be  considered  as  taking  an  in-^ 
CuNYNO-  terest  in  real  estate;  and  his  Lordship  upon  a  very  full 
If  ASiB.  yjg^  Qf  jjj  ^jjg  authorities  did  not  find-  any,  deciding, 
that  an  instrument,  not  executed  according  to  the  Sta- 
tute/ could  be  a  primary  charge  upon  real  estate.  This 
is  nothing  more  than  an  attempt  to  reserve  a  power  to^ 
charge  real  estate  by  an  unattested  instrument.  This  is 
not  a  general  charge  for  the  payment  of  legacies,  as  in^ 
the  other  cases:  the  expriession  is  only  as  to  such  lega* 
eies  as  he  shaQ  charge  upon  the  estate  in  Grenada: 

The  Master  ©/•  the  Rolls. 
I  shall  giv«  no  final  opinion  at  present.  But  this  case* 
is  materially  different  from  any,  that  hkve  been  hitherto 
decided;  for  the  charge  is  of  a  very  peculiar  nature*^  not 
cf  all  legacies  he.  shall  afterwards  give;  but  of  all  such 
legacies  as  he  shall  afterwards  charge  upon  the  estate; 
or  make  payable  out  of  it.  Suppose,  he  had  given  a 
general  legacy  by  his  Will :  that  would  not  be  charged 
upon  this  estate :  nor  a  general  legacy  by  a  codicil.  For 
"tfiat  jpurpose  the  legatee  must  shew,  that  his  legacy 
was  made  chargeable  upon,  or  payable  out  of,,  the  Gfre- 
nada  estate.  That  seems  in  effect  a  reservation  by  a 
Will,  duly  executed,  of  a  power  to  charge  the  Grenada 
estate  by  a  WiH,  not  dvly  attested.  When  a  man  by  a 
Will,  duly  executed,  charges  all  legacies,  generally,  ex- 
pressing his  resolution,  that,  whenever  he  gives  them, 
they  shall  be  a  charge,  it  is  dctenmned,-  that,  whenever 
given,  tfiey  shall  be  a  charge.  But  according  to  this  it  is 
not  in.  the  duly  attested  Will  alone  that  you  find  the 
charge:  but  the  intention  to  make  it  a  charge  may  be  in 

the 


(42)  Ante,  Vol.  VIII,  481. 
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the  unattested  instrument^  the  codicil.  This  ia  a  Dew 
.case;  newcer  to  Habergham  v.  Vifwent  {4S)  than  -any 
other;  where  by  a. Will,  duly  attested,  the  testator 
.aeemed  t6  reserve  to  himself  a  power  to  dispose  by  a 
deed. 


3806. 
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The  Master  of  the  Rolls.  1805. 
I  stated  my  impression  as  to  this  case  before ;  and  re-  Aug.  ItL 
gret,  that  farther  consideration  has  not  induced  me  to 
jdter  that  impression ;  as  the  consequence  is,  that  the 
widow  is  deprived  of  a  part  of  that  provision,  which  was 
.  obviously  intended  for  her.  The  ground,  upon-  which 
it  is  contended,  that  this  .  additional  annuity  of  100/. 
might  be  good  as  a  charge 'upon  the  Grenada  estate, 
is,  that,  the  estate  being  once  charged  with  all  legacies 
>and  annuities,  the  testator  may  afterwards,  give  either 
•legacies  or  annuities  by  an  unattested  codicil «  that  the 
rule  is  so  settled  in  many  cases ;  and,  if  this  were  that 
<case,  unquestionably  it  is  too  well  established  to  be  now 
ilisturbed;  though  it  may  be  doubted,  whether  it  is  per- 
fectly consistent  with  the  Statute  of  Frauds  ( 44) ;  for  in 
effect  the  (estator  does  dispose  of  his  land  by  an  un- 
attested codicil,  when  he  is  at  liberty  to  burthen  it  with 
Jegacies,  so  given.  However  in  this  case  the.  testator 
4oes  not  charge  the  Grenada  estate  with  legacies  or  an- 
nuities, generally;  but  with  such  only  as  he  shall  after- 
wards give,  and  charge  up6n  that  estate :  so  tbat«  as 
l^acyjor  annuity,  it  is  not  at  all  chargeable  upon  the 
estate :  but  it  is,  as  he  has  thought  fit  by  an  unattested 
codicil  to  declare,  that.it  sth^  be  a  charge  upon  the 
estate.  The  reason,  that  debts  and  legacies  may  be  a  The  reason, 
burthen  upon  the  estate,  is,  that  they  constitute  a  fiuc-  that  a  charge 
^ting  charge.    It  is  imposisible  previously  to  ascertain,  ®^  debts  and 

what  ^P®** 

.  1:43)  Ante,  Vol.  II,  204.         (44)  Stat.  29  C/i.  II.  c  3.  ""^i.?,* 

a  Will  dnly  ex- 

«cated  covers  futtutf)  debts  and  legacies,  though  by  an  nnatteste  in* 
strmneqt,  is  their  fiuctuatiDC^  natura* 
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1806.  what  debts  a  man  may  owe  at  the  time  of  his  death: 
end  it  is  difficult  to  ascertain,  when  he  is  making  his 
formal  and  regular  Will,  what  legacies  he  may  think  fit, 
CuNTNG-  or  his  fortune  win  enable  him,  to  give.  The^Gourt  has 
H  AkB.  therefore  said,  that,  when  he  has  by  a  Will,  duly  exe- 
cuted, charged  debts  and  legacies,  it  is  only  necessary 
to  shew,  that  there  is  a  debt,  or,  that  there  is  a  legacy 
in  order  to  constitute  a  charge;  for  the  moment  that 
diKracter  is  shewn  to  belong  to  the  demand,  you  shew, 
liiat  it  is  already  charged  upon  the  estate.  Then,  an 
tmattested  instrument  is  itself  perfectly  competent  to  give 
a  legacy;  and,  when  given,  you  predicate  of  it,  that  it  is 
a  l^acy;  and  then  die  charge  immediate!/  attaches  by 
▼hrtue  of  the  executed  Will.  But  here  the  testator  says, 
he  does  not  now  determine,  that  all  annuities  and  all 
legacies  he  shall  hereafter  give  shall  be  charges;  but 
only,  that,  if  at  some  future  period  he  shall  think  proper 
to  declare  legacies  and  annuities  to  be  charges  upon  this 
real  estate,  then  the  trustees  shall  pay  them  out  of  the 
real  estate.  Therefore,  not  only  the  legacy  is  to  be 
found;  but  also  theWOl  of  the  testator  to  make  it  k 
charge  upon  this  estate:  without  which  it  is  not  a 
charge.  This  is  only  an  attempt  to  reserve  by  a  Will,  ^ 
duly  executed,  a  power  to  charge  by  a  Will,  not  duly 
^executed.  It  is  the  case  of  Habergham  v.  VincetU  ( 45  )• 
It  might  as  well  have  been  contended  in  that  instance, 
that  there  was  an  adoption  into  the  Will  of  that  future 
instrument :  but  the  opinion  of  the  Lord  Chanoellor  and 
the  Judges  was,  that  it  was  not  competent  to  a  man  to 
give  himself  such  a  power;  vis.  a  power  to  dispose  of 
land  by  an  unattested  instrument.  That  is  the  reserVav 
tion  this  testator  attempts  to  make ;  for,  unless  h6  thinks 
fit,  when  he  makes  his  codicil,  to  declare  his  intentif^ii^ 
that  his  land  shall  be  charged  with  the  legacy  or  an- 
nuity, it  shall  not  be  charged.   Then  it  is  through  the 

•  medium 
(45)  Ante,  Vol.  11,  204. 
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medium  o(  an  unattested  instnimetof^  Ulat  it  k  to  be  a  laop. 
efaarge  upon  land  ^  and  that  cannot  be  within  that  castt. 
The  Master  is(  therefore  right  in  repo^rtiiigy  that  this 

annuity  of  100/.  is  not  a  charge  upon  the  Qrenad^i  Cuvyng- 

^tate  5  and  the.exc^tion  must  be  over-ruled.  hame. 


Rose 


Rolls. 

ANTROBUS  V.  SMITH. 

Aug.  1th. 

^IBBS  CRA  WFURD,  being  entitled  to  ten  shares  of   Receipt  for  a 

lOOi  each  in  the  Forth  oxidt  Clyde  Navigation,  wrote  subscription  to 

upon  the  receipt  for  one  of  the  subscriptions,  and  signed,  *  Navigation, 

the  followhig  indorsement,  dated  the  4th  of  October,  ^ 

1790:  .'"Tr;. 

signed  by  the 

•  owner,  declar* 

I  do  hereby  assign  to  my  daughter  Atma  Crawfurd  ing^  that  he 
all  my  right  title  and  interest  of  and  in  .  the  inclosed  thereby  assign* 
^  call  *and  all  other  calls  of  my  subscription  in  the  ed  to  his 
Clyde  and  Forth  Navigation.-  !    d^ghter  A. 

all  bis  interest, 

Anna  Crawfurd  afterwards  married  John  Antrobus ;  ^^^^^  ertTof 
and  died  on  the  iSth  oi  June,  1793.   Her  father  died  exeiwitn^^ 
in  October,  in  the  same  year ;  and  her  husband  in  ApiU  qq  evidence, 
I?94<.    Aiina  Crawfurd,  the  widow  and   executrix  of  that  he  ever 
Gibbs  Crawfurd  and  mother  of  Mrs.  Antrobus,  died  in  parted  with 
I79T ;  and  a  short  time  after  her  death  the  elder  of      P^pw;  and 
her  two  sons,  both  of  whom  under  the  execution  of  a  *  ^oc^^'od  in- 
power  of  appointment,  given  to  her  by  the  WiB  of  her  ^g^^^^^on^b**" 

husband,  took  the  residue  of  his  personal  estate,  search-  ^^-^ 

*  ^  marriage  por* 

inga  closet  in  the  country  house  of  his  fiither  in  Sussex,  y^^^  ^jy 
found  the  receipt  above  stated,  with  the  indorsement,  an  assignment 
in  a  pocket  book,  which  had  belonged  to  his  mother-,  dismissed, 
with  other  papers  relating  to  his  father's  personal  estate, 
md  securities  for  money  due  to  him. 

The 
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'  The  bill  was  filed  by  the  brother  and  personal  repre- 
sentative of  John  Antrobus ;  praying,  that  a  proper  as- 
signment of  the  Canal  Share  may  be  executed;  and 
that  the  receipts  given  on  that  account  may  be  de- 
livered up. 

The  two  sons  of.  Mr.  Crawfurd  by  their  answer 
stated,  and  it  was  proved  that  subsequent  to  the  date  of 
the  indorsement  on  the  receipt  their  father  considered 
himself  as  owner  of  that  share;  and  in  1791  and  1792 
-  sat  constantly  as  one  of  the  Committee,  and  as  a  Di- 
rector; having  no  other  interest  in  the  navigation  ex- 
cept that  share  or  subscription.  They  also  represented* 
that  the  portion  of  10,000/.  given  by  Mr.  Cratofurd 
upon  the  marriage  of  his  daughter  was  intended  to  be  in 
lieu  of  all  claims  and  demands  whatsoever  by  her  or  her 
husband.  They  suggested,  that  in  case  the  said  receipts 
with  the  said  indorsement  was  ever  delivered  to  Anna 
4n^robus,  some  agreement,  engagement  or  undertaking, 
was  entered  into  previously  to  or  at  the  time  of  her  mar- 
riage to  relinquish  her  right  under  it. 

The  Plaintiff  by  his  answer  to  .a  cross  bill  stated, 
that  he  was  informed  by  his  brother,  that  in  conversation 
respecting  the  Canal  Share  Anna  Antrobus  said  to  her 
father,  "  You  know,  father,  you  gave  to  me  1000/.  of 
^  that  stock ;"  upon  which  he  answered,  "  Yes :  but 
"  you  will  recollect,  that  I  have  since  given'  you  10,000/. 
"  which  has  done  that  away." 

 Silverlock,  by  his  depositions,  stated,  that  be  was 

employed  to  prepare  the  settlement  upon  the  marriage 
of  Mr.  and  Mrs.  Antrobus ;  when  it  was  agreed,  that 
Mr.  Cratg/iirc/ should  give  10,000/.,  as  a  marriage  portion; 
which  should  be  accepted  by  her  in  full  of  all  her  other 
clfums  upon  his  estate  and  property ;  and  the  Deponent 

had 
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had  been  before  informed  by  Mr.  Croufwrd,  thai;  he  had 
given  his  daughter  a  share  in  the  Forth  and  Cltfde  navi* 
gation;  and  at  the  time  the  settlement  was  preparing  be 
informed  the  deponent,  that  he  considered  lO^OOO/L  as 
a  large  portion ;  but  it  was  to  be  in  lieu  of  that  and  eveky 
other  claim  of  his  daughter  under  the  settlements  or  deed 
of  appointment,  or  otherwise. 

Mr.  JBomttfy  .  and  .Mr.  Ce^o^^,  ,for  the  .Plaintiff,  con* 
tended,  that  a  voluntary  conveyance,  defective,  will  be  e^* 
ccuted ;  if  intended  as  a  provision  for  a  child ;  referring 
to  the  concluding  passage  m  Bonham  y.Newcomb{¥i)% 
.a  passage  in  Coleman  v.  SarreU{4tl()f  and  the  cases, 
•  .where  a  defective  execution  of  a  power,  or  the  want  of  a 
surrender,  has  been  supplied.  \ 

Mr»  Piggott,  Mr.  WhUhaw,  Mr.  Newland,  and 
Mr.  Heys^  for  the  Defendants. 
"  To  induce  the  Court  to  act,  to  effectuate  a  gift  inter 
€U3os^  there  must  be  a  valuable,  or  at  least  a  meritorious, 
consideration :  TW^  v.  Hilberf  (  48 ).  In  the  cases  of  Z)o- 
ttiftio  mortis  causd  the  Court  will  not  interfere  without 
deUvery.,  the.  importance  of  which  appears  in  that  case, 
and  Mitlery.  MUler{^\ and  Ward  v.  Turner  there 
cited,  also  in  Disher  v.  Disher  (  51  )•  Ward  v.  Lant  (  5S). 
The  Court  has  never  proceeded  upon  a  voluntary  instru- 
ment, kept  in  the  possession  of  the  party,  to  perfect  a 
merely  inchoate  act,  that  never  was  completed.  At  least 
the  intention  ought  to  be  clear,  direct,  and  unequivocal ; 

and^ 

(46)  2  VetU.  365.  Ante,  Vol.  II,  III.  See  l^i 

(47)  3  Bro.  C.  C.  12.  Ante,    and  the  Dote. 

Vol.  I,  60.  See  3  Bro.  C.  C.       (40)  3  P.  Will  356. 
14.  (50)  2Fef.  431. 

.    (48)   4  Bro.  C.  C.  286.       (51)  I  P.WilL  204. 

(52)  P/c  Ch. 


Antrobus 

V. 


4i8  CAiSES  IN  CHANCERY. 

i0M.  'nxiAyit  manifested  by  writings  that  writing  oUght  to  have 
been  delivered.  There  is  no  evidence,  that  this  paper 
was  ever  in  any  other  possession  than  that  of  Mr.  Craw-' 
Smith.  jfvr<'-  ^t  wiui  found  amongst  the  papers  of  Mrs.  Crawfurd, 
bis  executrix.  Every  presumption  is  against  the  fact  of 
delivery.  A  gift  without  consideration  is  good  4  but  is 
revocable  before  delivery.  Jenk.  Cent.  ( 58  y  There  is 
no  evidence,  as  to  what  was  done  with  thb  paper,  after 
k  was  signed.-  This  is  the  case  of  parent  and  child. 
Can  it  be  maintdned,  that  a  child,  finding  a  paper  of 
this  nature,  could  caU  upon  the  parent  to  complete  a 
gift  according  to  it  ?  If  no  delivery  is  necess^ary,  this 
paper  would  stand  upon  a  better  footing  than  a  deed. 
lJ€te  is  no  delivery:  no  assertion  of  right:  no  cor- 
respondence or  demand.  The  subsequent  facts  destroy 
all  colour  of  title ;  which,  if  it  could  be  supposed  to  have 
eziisted.  originally,  was  satisfied  and  extinguished  upon 
the  marriage  of  Mrs.  Anirobus.  These  are  double  pro- 
visions; against  which  there  is  a  general  inclination: 
AjfUffey.  7Vaey(54);  and  a  particular  intention  to  the 
contrary  in  this  instance  appears  by  the  evidence. 

Mx:  Romilly,  in  Reply. 
.  This  advancement  of  a  child  by  her  father  was  per- 
fectly complete.  Certainly  this  is  not  an  assignment  ; 
nor  was  that  the  intention.  The  father  meant  to  make 
himsdf  a  trustee  for  his  daughter  of  these  shares; 
sensible,  that  she  could  pot  manage  th^  herself:  and 
juroposing  to  manage  them  for  her.  This  paper  is  there- 
fore to  be  considered  as  a  declaration  of  trust.  These 
declarations,  made  before  the  marriage  of  his  daughter, 
[*43  ]     ^are,  thathe  Aaef  given  i  not,  that  his  intention  was  to 

give. 

(52)  Jtnk.  CtM.  109.  iLEq.Ca^Ah.  19.   Copley  v. 

(54)  %  P.  W.  64:  0  Mod.  3.     Copley,  1  P.  Will.  141, 
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give.  It  is  itot  proved,  that  tliU  pftpet  remained  id  th^ 
posaessidn  of  Mr.  Ctaufurd;  or,  that  at  the  marriage  it 
>pra8%greed,  that  it  ah^uld  be  dditered  up.  In  the  caaefe 
referred  to  the  patty  kept  secret  the  fact,  Ibat  he  had 
executed  the  instrument ;  and  the  only  object  of  tetainihg 
the  possession  was  to  preserve  tlie  power  of  destroying; 
it.  Mr.  Crawfurd  did  not  keep  this  a  secret  from  fab 
daughter  and  others.  The  doctrine  as  to  voluntary  proh 
visions  was  never  applied  to  provision  by  a  father  fe^ 
his  child.  Tlie  distinction  is  ccMitinuaUy  taken,  with  re- 
ference to  the  nattnral  obligatiovi ;  partictdarly  in  Colmem 
SareU{55),  the  most  remarkabfe  case  Open  that 
subject. 


AKTltOBVS 

SMim 


The  Master  of  the  Rolls. 
Do  you  recollect  any  instance,  in  which  the  party 
was  oompelled  to  perfect  the  gift,  even  in  favour  of  H 
chUdt 

Reply. 

The  refief  does  not  require,  that  any  act  should  b^ 
done:  this  being  a  declaration  of  trust.  Khtg  v.  Cof^ 
/on  (56)  is  much  stronger  than  the  case  of  a  father :  the 
mother  not  being  cdnsSdered  as  under  the  moral  obli- 
gation* 


The  Mastbr  of  the  Rolls. 
I  do  not  iBee,  how  this  asrignmtat  citn  be  decreed^ 
The  facts  of  this  case  are  in  great  obscurity.  That 
^must  operate  unfavourably  to  the  Plaintiff ;  for  this  paper 
comes  out  'of  the  possession  of  the  etecuiril  of  Mrs.  Oraw' 
fwrd.  The  jiresumption  therefore  is  either,  that  it  baft 
always  remained  in  his  possession,  or,  thiit,  if  ever  parted 
with,  it  had  been  delivered  back  to  him.   Upon  the  lattelr 

supposition^ 


[•4*] 


(55)  3  Bro.  C,  C.  12.  Ante,  (66)  8  P.  WUL  674. 
VoL  J,  50. 
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.1890.       wpp^sitioBj  taken  with  th6  jm^yision  made  upon  the  mar^ 
.i^iage,  there  is  an  end  of  the  Plaintiffs  case.    Upon  the 
.»^»«/»    gQppogitipn^        (big  paper  never  was  out  of  Mr.  Qraw- 
Smfth;     furd^B  possession^  a  strong  argument  arises  against  this 
daim;  for  the^re  is  a  probability,  that,  having  been  once 
<>ut  of  his  possession,  it  might  by  the  accident,  that  has 
,been  mentioned  ( 57 ),  have  got  back  to  his  represen- 
tative.   Can  I  pi:esume  the  fact  of  delivery?   The  Ut- 
most is  absence  of  all  ptoof.   I  cannot  raise  that  pre- 
.sumption  in  opposition  to  the  J9rti7id  facie  inference,  from 
the  cus^y,  in  which. this  paper  was  foimd ;  in  which, 
upon  the  supposition  of  delivery  and  continued  posses- 
sion, it  ought  not  to  have  been. found;  for  upon  that  it 
ought  to  have  been  among  the  papers  of  the  husband. 
.  But  it  does  not  rest  merely  upon  the  absence  of  evi- 
^  4^nce.    Upon  the  aqswer  to  the  Cross  Bill  it  appears, 
that  this  paper  could  never  have  been  delivered  into  the 
possession  of  the  daughter;  at  least  not  subsequently  to 
the  marriage;  for  the  conversation,  relative  to  the  gift, 
was  after  the  marriage;  and. yet  according  to  the  Plain- 
tiff's betiief  the  husband  remained  until  his  death  igno* 
rant, of  this  indorsement.    The  husband  knowing,  that 
[  *45  ]  gift  had  been  made,  and  not  knowing  the  fact  of  the 

indorsement,  that  is  evidence,  that  the  receipt  with  the 
indorsement  could  not  have  been  in  his  wife  s  possession; 
and  the  presiunption  is,  that  it  must  have  been  in  the 
possession  of  her  father.  On  the  other  side,  it  is  true, 
upon  the  supposition,  that  it  remained  in  his  possession, 

he 

.  (07). This  probably  alluded  Antrobui  in  a  very  infirm 
to  a  represjsntation  by  the  state,  and  incapable  of  trans- 
Bill,  that  Mr.  and  Mrs.  Atir  acting  business;  and  tbat  her 
trobui  resided  much  at  Mr.  funeral  was  under  the  direcr 
Crawfiurcru ;  that  Mr.  Antro-  tion  of  Mr.  and  Mrs.  Craw?» 
^iKwas  at  the  deat)i  of  Mrs.  Jurtt. 
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be  musft  haye  told  his  daughter  what  he  had  done# 
Perhaps  he  shewed  her  the  mstrutnent:  but  I  shoiAd 
tfainki  he  went  no  farther;  and,  that  he  neVer  put  her 
in  the  aetual  possession  of  it. 


Antrobus 


When  there  k  a  voluntaty  and  imperfect  gift  of  this 
kind,  the  party  reserving  the  instrument  in  his  otnir 
power  during  his  whole  life,  is  it'possible  after  his  d^at^f 
to  enforce  a  specific  performance,  of  the  engligement, 
which  that  instrument  contains;  or  to  enforce  a  legal 
execution  of  that  assignment,  whick  it  purports  to  make 
taking  into  connderation,  that  the  parent  did -not  die 
without  having  expressed  an  intention  upotf  hisplirt  not 
to  carry  into  execution  that  gift ;  for  it  is  evident,  that 
Mr.  Crawfurd  himself  never  would,  unless  compelled^ 
have  acted  upon  this  assignment:  that  he  never  would 
have  done  any  thing  to  perfect  it ;  which  appears  front 
his  declafatioiis  to  his  daughter  and  toSiherhck;  both 
purporting,  that  he  considered  this  gift  as  completely  at 
an  end^  as  done  away  by  the  provision  made  upon  her 
marriage*'  Has  a  case  ever  occurred,  in  which  a  Court 
of  Equity  Uas  interfered  tp  give  efiect  to  an  instrument/ 
attended  with  these  two  circumstances ;  Ist,  that  there 
b  ho  evidfflce,  that  the  parent  ever  parted,  with  the;.poB^ 
session  of  it:  2dly,  a  declared  intention  by  him  fnot  to 
act  upon  that  instrument,  or  to  give  effect  to  it ;  hav^-* 
ing  died  with  the  conception,  that  he  was  owner 'of 
the  property,  i¥hich  he  at  one  time  intended  to  give 
away? 

^  There  have  been  some  cases,  m  which  a  volimtary  Where  a  vo^ 
conveyance, ' kept  ii^  the  possession  .of  the  party  during  lontary  con- 
his  life,  and  in  his  possession  at  the  time  of  his  death,  veyance,  kept 

has  f^y 

until  his  death, 

has  prevailed  against  his  Will,  the  convey atoce  han  been  cemphte;,  ^ 
transfer  in  law  of  the  property. 
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ANTROBU4 
I?* 


haa  been  held  to  operate  against  hb  WiH  But  in  those 
cased  there  waa  a  complete  conveyance,  a  transfer  in 
laWj  of  the  property:  nothing  requisite  to  add  to  the 
yaUdity  of  it :  the  instrument  permitted  to  remain  un- 
cancelled :  and  all  the  Court  was  called  upon  to  say  was, 
that  a  Willi  a  mere  voluntary  act  as  much  as  the  deed, 
should  not  be  a  revocation  of  the  deed;  that  the  deed 
should  olperate  against  the  Will ;  that  isj  that  the  Court 
would  not  deny  to  the  deed  its  legal  effect  and  operation. 
But  this  instrument  of  itself  was  not  capable  of  convey-* 
ing  the  property^  It  is  said  to  amount  to  a  declaration 
of  trust,  Mr«  Craujfurd  was  no  otherwise  a  trustee 
than  as  any  man  may  b^  called  so,  who  professes  to 
give  property  by  an  instrument,  incapable  of  convey^' 
ing  it.  He  was  not  in  form  declared  a  trustee :  nor  was 
that  mode  of  doing  what  he  proposed  in  his  contempla* 
tion*  He  meant  a  gift^  He  says,  he  assigns  the  pro-* 
perty.  But  it  was  a  gift,  not  complete.  The  property 
was  not  transferred  by  the  act.  Could  he  himself  have 
been  compelled  to  give  eflfect  to  the  gift  by  making  an 
assignment?  There  is  no  case,  in  which  a  party  has 
been  compelled  to  perfect  a  gift,  which  in  the  mode  of 
making  it  he  has  left  imperfect.  There  is  locu9  paniien^ 
tuBf  aa  long  as  it  is  incomplete;  m'SiTAt.  Crawfurd  did 
repent:  that  is,  he  changed  his  mind  upon  what  he 
thought  a  suflScient  motive ;  not  merely  firom  caprice : 
but  the  situation  of  his  daughter  was  no  longer  that, 
iinder  which  he  made  this  imperfect  disposition  in  her 
favour.  In  order  to  have  any  effect,  he  must  have  been 
compelled  to  give  it  effect  by  suit  in  this  Court.  This 
16  not  a  pase,  in  which  nothing  was  done  during  the  life 
of  the  party,  shewing  an  alteration  of  intention. 


Where  the  gift  is  not.  testatmentary,  but  is  to  operate 
inter  vivos,  except  in  the  instance  of  a  defective  execu- 
tion 
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tion  of  a  power^  have  executors  ever  been  called  upon  to  1806. 
do  any  act  to  perfect  it?   The  ordinary  case  is  that  of  ^ 
supplying  the  surrender  of  a  copyhold.    There  the  Couit 
saysy  the  representative  shall  not  contest  the  Will  of  the      Smith.  . 
testator  in  those  particularly  favoured  and  excepted  caset.    Exeootor  ne* 
His  Will  was,  that  the  estate  should  pass.   He  omitted  w  called  upon 
the  formality,  that  would  make  it  pass  legaUy:  but  it  ^       wy  act 
shaS  not  fail,  in  favour  of  those,  who  represent  him.  ^^.^ 
But  this  IS  not  legatory.   For  that  purpose  probate  must  exoept  in  tho 
be  obtained.   I  cannot  therefore  consider  this  as  having^  partioulir 
any  operation,  that  a  Will  would  have.   I  do  not  see  cases  of  i«p- 
upon  principle,  how  the  Court  could  have  acted  against  plying  a  d»- 
Mr.  Oatr/f/rcf  himself:  nor,  considering  his  declared  'f^**^®®*^^' 
change  of  intention,  how  it  can  act  against  the  represen-  ^^^^^^  ^ 
tatives,  upon  the  notion  of  compelling  them  to  comply  J^^^t'of^ 
with  his  Will.   It  was  not  his  Will.   No  case  being  r^j^r  of  a 
cited,  in  which  this  was  ever  done,  I  do  not  see,  how  I  copyhold, 
can  make  the  precedent.   If  this  is  to  be  executed  now, 
mider  these  circumstances,  I  do  not  see,  why  it  should 
not  have  been  excicuted  against  Mr.  Crauffurd  himself: 
why  his  daughter  could  not  have  filed  a  bill  against  him 
to  compel  him  to  execute  a  legal  assignment.   Has  that 
ever  been  done  ?   It  would  now  be  doing  just  as  strong 
a  thing:  this  paper  having  remained  in  his  possession 
until  his  death.   Unless  an  instance  can  be  produced, 
the  bill  must  be  dismissed. 


The  cause  was  not  mentioned  again. 
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Rolls. 
l6o5. 

MmftSth,29th.  TALK  V.  LORD  CLINTON. 

AMg.lth,Sth. 

A  s^oii4  ^HE  bill  stated  a  mortgage  by  Lord  Orford  to  Sit 
■wrtgiHpee,  to  Edward  Hughes,  of  estates  in  the  counties  of" 
redeem  a  prior  2)or^/,  Devon,  and  Comwatt,  to  secure  a  sum  of  2a,000/. 
mdc^the  Te^  ^^^^^  mortgage  became  vested  in  the  executors  of  Lady 
of  the  mort-  ^•W*^'*  Upon  the  death  of  Lord  Orford,  the  mort- 
gagor a  pprty;  S^S^^f  those  estates  became  separated,  and  went  in. 
though  the  .  different  channels :  the  Dorsetshire  estate  becoming  the 
second  mort-  property  of  Horatio  Walpole:  the  estates  in  the  counties 
gage  is  only  of  \)f  Devon  and  Cornwall  going  to  Lord  Clinton.  In  179^ 
part  of  the  osr         Clinton  conveyed  aH  the  estates  in  the  counties  of 

tates  compns-.  j)^^  ^nd  Cornwall  to  trustees,  and  theur  heirs,  upon 
€d  m  the  first,  . 
^  under  a   ^^^9  ^  ^^^^         mortgage,  sales  or  mort-: 

different  title,  g^^^f  34,000/.  and  such  other  sum,  not  exceeding 
Mortgi^  10,000/.,  as  should  be  deemed  by  him  and  the  trustees 
under  a  trust  necessary ;  upon  trust,  to  pay  off  a  mortgage  of  7000/. 
to  raise  money  ppon  other  estates  of  Lord  Clinton,  and  upon  olber 
by  sale  or  trusts,  specified  by  a  deed  of  the  same  date ;  aqd  as 
mortgage  has    to  the  estates  subject  thereto,  to  the  use  of  Lord  Clin" 

only  the  re-  Kfe ;  with  remainders  to  his  first  and  other  sons 

medies  of  a  ^ 
mortgagee ; 

and  cannot  call  Under 
upon  the  tros- 

tees  for  execution  of  the  trust 

Under  a  tmst  to  raise  money  by  sale  or  sales,  mortgage  or  mort- 
gages, whether  the  trustees,  having  raised  the  money  by  mortgage,  can 
afterwards  sell  to  pay  off  that  mortgage,  Qwere. 

As  to  relief  under  the  general  prayer,  different  from  that  prayed  spe- 
cifically, and  whether  amendment  is  not  necessary,  Qutere. 

The  Plaintiff  praying  relief,  to  which  he  is  not  entitled,  viz.  a  sale 
under  a  trust,  instead  of  redemption  or  foreclosure,  as  a  mortgagee, 
cannot  hare  ttas  different  relief  under  the  general  prayer.  Bat  the  pro- 
per relief  may  be  obtained  by  amendment;  and  fpr  that  purpose,  another 
party  being  necessary,  liberty  was  given  to  amend  by  adding  parties^ 
(which  indudes  the  introduction  in  the  statement  of  facts  consequential 
upon  that  addition),  and  praying  sncb  relief  at  he  nay  be  advised. 
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Under  that  trust  the  Plaintiff  Sir  Lawrence  Pfilk  in  isiloG. 
1794  lent  to  the  trustees  25^000/.,  iipon  a  mortgage 
of  estates,  comprised  in  the  trust ;  and  covensuQted  witlun  v 
a  year  to  advance,  them  sufficient  to  m^ike  up  the  Cunton. 
sum  of  44,0002.9  upon  the  security  of  .  the '  same ;  and 
did  accordingly  afterwards  advance  the  farther  sum  of 
.19,000^  The  equity  of  ^redempUpn.  was  reserve^  to 
the  trustees.  The  Bill  prayed  an  account  of  what  is 
due  to  the  executors  of  Lady  Hughes  u^n  the  moct; 
gage  of  S0,000/. ;  also  an  accojunt  of  what  is  due  to  the 
Haintiff  under  the  mortgage  in  1794;  and,,  that  the 
trust^s  under  the  trust,  created  by  the  deceased  Lord 
GinUm  in  1793,  may  be  decreed  to  sell  so  mu(;h  of  the 
estates,  comprised  in  that  trust,  as  will  be  sufficient  to 
pay  the  sums,  that  may  be  due  upon  both  those  ac- 
counts. -J 

llie  Plaintiff  consented  at  the  Bar,  during  ,  the.  argu- 
ment, that  so  much,  of  the  Bill,  as  prayed  a  sale  for  the 
purt>ose  of  raising  the  30,000/.  should  be  dismissed;  adr 
mittjlng,  that  the  trustees  had  no  power  to  raise  that 
sum.  J 

An  objection  was  •  taken  by  the  Defendants,  that  Mc. 
Walpohf  entitled  to  the  equity  of  redemption  under  the 
original  mortgage,  ought  to  be  a  party. 

Mr.  Alexander  and  M r«  Hart,  for  the  Plaintiff.  . 

'  The  first  question  is,  whether  the  trustees  have  ex- 
hausted- their  power,  so  that  they  cannot  proceed  farther 
in  the  execution  of  it. 

An  opinion  has  prevailed,  that  trustees,  having  exe- 
cuted their  power  to  raise  money  by  mortgage,  cannot 
afterwards  raise  money  to  payoff  that  mortgage.  But 
that  cannot  prevail,  where,  as  in  this  instance,  the  dear 

Vol.  XIL  D  import 
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1800.  Ittiport  of  the  in^truiiient  id,  that  they  may  execute  ^the 
trust  at  different  periods.  They  reserved  the  equity  of 
redemption  to  themselves;  and  they  had  power  to  do 
CuNtoN.  SO*  That  opinion  is  not  supported  by  any  authority, 
deciding^  that  trustees  seised  in  fee  for  the  purpose  of 
Iraising  by  sale  or  mortgage  a  sum  of  money^  and  after* 
wards  to  ulterior  uses,  have  by  the  act  of  making  a 
teor^age/  so  completely  destroyed  their  power,  that  they 
tarn  never  get  in  that  mortgage,  and  proceed  farther  to 
execute  the  trust.  The  object  in  creating  these  trusta 
of  great  estates  is  to  keep  the  estate  entire,  and  by 
mortgaging  to  disencumber  it  from  debts :  but  the  con- 
sequence of  this  doctrine,  that  the  power  is  exhausted, 
would  be,  th2t  the  family  might  lose  the  whole  estate  by 
foreclosure.  If  it  would  not  be  proper  for  the  trustees 
to  take  this  step,  it.  is  competent  to  a  Court  of  Equity 
to  say,  a  mortgage  is  only  ia  temporary  pledge  for  a  loan 
of  money;  but  the  object  was  to  relieve  the  estate  by  a 
kale  of  part;  and  therefore  the  Court  would  reform  the 
aot  of  the  trustees;  ahd  direct  them  for  the  relief  of  the 
estate  to  proceed  to  a  sale.  The  object  was  to  keep 
this  estate,  and  by  sales  from  time  to  time  to  rai^ 
44,000/.  The  expression  is  by  sale  or  mortgage,  sales 
or  mortgages"  to  raise;  and  there  is  a  provision,  that, 
Svhen  the  money  should  be  paid,  the  trustees  should 
have  the  estate  revested  in  them,  upon  the  trusts  of  the 
said  indenture. 

If  the  Plaintiff  cannot  prevail  upon  that  point,  this 
Ititl,  though  praying  a  sale,  may  be  considered  as  a  BiH 
tf  foreclosure  ;  and  the  relief,  required  with  that  view^ 
may  be  had  under  the  general  prayer :  viz.  a  redemp*- 
tion  of  Lady  Hughes's  mortgage,  as  a  step  towards  fore- 
iclosure.  A  different  relief  from  that  specifically  prayed 
may  be  had  under  the  general  prayer ;  if  a  case  is  made 
ftir  it  by  the  Bill,  and  the  Defendant  is  not  surprised. 

Mr. 
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Mr.  Walpakf  who  has  the  Equity  of  Redemption  from  X80d. 
the  origin^  mortgagor,  so  far  from  being  a  necessary  p]J2k 
party,  might  demur.  There  is  no  privity  between  him 
and  this  Plaintiff;  who,  seeking  reUef  against  another  Clinton. 
person,  finds  it  necessary  for  that  purpose  to  pay  off  the 
vuatgage.  When  that  is  done,  the  Plaintiff  will  have  . 
a  chiffge  upon  the  estate  of  Mr.  Walpale:  but,  till  that 
is  done,  the  mere  intention  to  do  it  does  not  concern 
Mr*  Wtdpole.  There  is  no  privily  of  Qontract,  relation, 
or  demand,  between  them.  This  Plaintifi^  having'  at 
present  no  legal  interest  in  the  estate*,  has  no  right  to 
call  upon  him  to  be  foreclosed  in  favour  of  a  third  per- 
son, who  does  not  desire  it.  -  In  The  Bishop  of  Win* 
Chester  Beavor{BS)  Lord  Ahanley  would  not  decide,' 
fliat  a  great  number  of  judgment-creditors  must  be  par- 
ties. It  is  true.  Lord  Ahcmley  leaned  against  objections 
as  to  parties,  as  generally  made  for  delay;  In  general 
every  person  interested  in  the  account  must  be  a  party : 
diu8  to  a  bill  by  one  residuary  legatee  against  the  exe* 
eutor  the  other  residuary  legateefs  must  be  parties.  But 
tbia  ia  not  the  common  case  of  mortgagor  and  mort^ 
gagee ;  to  which  it  is  improperly  compared.  In  the  case 
of  principal  and  surety, .  if  the  principal,  having  a  coU 
latoral  security  by  mortgages,  bonds,  and  bills,  calls 
upon  the  surety,  he,  paying  the  debt,  has  a  clear  right 
to  have  all  those  securities  delivered  up  to  him :  but,  to 
obtain  that  relief,  it  would  not  be  necessary  to  bring 
before  -the  Court  all  the  mortgagors,  obligors,  and  ac-' 
oeptors. 

Mr.  Richardi,  Sot  the  Defendant,  Lord  Clinton,  an 
lofiml:  Mr.  Fanblanque  and  Mr.  William  Agar,,  for  the 
Tmtaea. 

This 

(W)  Ante*  Vol  III,  314. 
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1806.  This  is  the  first  instance^  in  which  the  question,  as 

to  the  power  to  sell,  has  been  brought  into  judgment ; 
though  it  has  been  discussed  in  opinions  of  Counself 
Clinton.  First,  this  Plaintiff  is  not  entitled  to  a  decree  for  a 
sale:  2dly,  The  trustees  have  no  power  to  sell  at  tlie 
^  request  of  any  person.  The  object  was  purely  personal 
to  Lord  CUntoriy  the  only  Cestui  que  irvsU  The  trus- 
tees having  raised  44,000/.,  choosing  the  mode  of  mort- 
gage, the  trust  is  executed  as  to  him.  He,  the  only 
fjestui  que  trusty  received  all  the  benefit,  intended  for 
him ;  and  could  not  ask  the  trustees  to  do  more.  This 
was  not  a  trust  for' creditors;  but  a  family  transaction : 
Jjord,  CUnton  requiring  this  sum;  lind  making  himself 
tenant  for  life.  No  person  can  call  for  execution  of 
a.  trust,  in  which  he  has  not  an  interest  Thus  under 
a  trust  for- .  scheduled  debts  a  creditor,  whose  debt 
is  not  scheduled,  cannot  call  for  execution  of  the  trust, 
in  which  he  has  no  interest.  What  interest  has  this 
Plaintiff  in  this  trust?  He  has  a  mortgage  under  the 
trustees  ;  but  is  not  an  *  object  of  the  trust  He  hais 
lent' money  upon  the  security  of  the  estate;  but  is  not 
a  Cestui  que  trust.  He  may  call  upon  the  trustees  for 
payment;  or  insist  upon  a  foreclosure;  but  cannot  call 
for  an  execution  of  the  trust,  to  raise  44,000/.  for  Lord 
Ciittion:  the  only  trust  they  had  to  execute.  The  qnes« 
tion  is  very  important;  whether,  a  mortgagee  having  ad- 
vanced his  money  to  the  trustees  for  the  execution  of 
their  trust,  the  Court  can  at  the  request  of  any  person 
call  upon  the  trustees  to  sell,  in  order  to  pay  off  that 
mortgage;  or,  whether  the  trustees  themselves^  pray- 
ing, that  the  trust  may  be  executed  under  the  direction 
of  the  Court>  could  have  ,  a  decree  for  a  sale,  to  pay. off 
the  money  they  had  borrowed  luider  a  complete  execu* 
tion  of  their  trust  Having  used  Ae  legal  estate,  that 
was  in  them,  for  the  purpose  of  raising  the  money,  they 
^are  Fundi  Officio.    AH  the  objects  of  the  trust  being 

completed, 
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completed,  what  trust  have  they  left?   They,  are  then  iSOd. 
bare  trustees  for  Lord  Clinton  in  taU,  suUect  to  this 

Palk 

charge.   The  expression    by  sale  or  sales,  mortgage  or  - 

mortgages/'  is  merely  to  give  them  the  opportunity  of  Clinton. 
raising  the  money  at  different  times;  as  they  might  not 
be  able  to  raise  the  whole  at  once.    But  they  could  only 
raise  that,  sum;  and,  when  th|it  is  done,  nothing  more 
'  remains  to  be  performed  by  them* 

As  to  the  objection  for  want  of  parties,  this  bill  prays 
an  account,  not  merely  of  what  is  diie  to  the  Plaintiff, 
but  also  of  what  is  due  under  the  .mortgage  to  Sir  £cf- 
ward  Hughes.  How  can  that  money  be  paid  without 
haying-  the  person,  entitled  to  the  equity  of  redemp- 
tion, before  the  Court?  Lord  Clinian^s  estate  is  liable 
only  to  a  proportion  of  that  sum.  The  decree  must 
be  entire;  not  by  piece-meaL  It  is  immaterial,  how 
the  equity  of  redemption  is  reserved.  The  trustees 
had  only  a  right  to  redeem;  and  the  redemption 
must  be  for  the  benefit  of  those,  for  whom  they  are 
trustees. 


The  rule  is  universal,  not  to  aDow  an  account  to  be 
taken  in  the  absence  of  any  person,  interested  in  it,  who 
is  forthcoming,  and  can  be  made  a  party.  Is  the  estate 
to  be  eat  up  by  different  accounts  ?  The  Plaintiff  de- 
riving title  through  Lord  Clinton^  there  is  privity  be- 
tween them.  The  Plaintiff  to  the  extent  of  his  mort- 
gage is  a  purchaser,  and  the  representative  of  Lord 
CUnion ;  and  has  therfdre  a  right  to  call  upon  Mr.  Wal^ 
pole  as  to-  his  proportion.    In  T/^  Buftop  of  Winchester 

Beavor  ( 59 )  Lord  Ahanley,  averse  as  he  was  to  ob- 
jections for -want  of  parties,  acknowledged  the  general 
practice;  and  directed  the  incumbrancer  in  that  instance 
to.be  made  a  party.   Fell  v.  Brown (60)  is  decisive  upon 

this 

(5»)  Ante,  Vol.  Ill,  314.      («0)  HBro,  C.  C.  276. 
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diid  point.  Then,  can  this  bill  be  turned  into  a  biU  of 
foreclosure ;  having  been  always  treated  as  a'  bill  for  a 
sale  ?  Relief,  prayed  under  the  general  prayet,  must  be 
tonsiatent  with  the  case  made^.  The  umversal  practice 
is  to  .pray  relief  specKcally.  There  is  no  instance  of 
trusting  to  the  general  prayer.  The  expression,  thiit 
relief  may  be  had  under  the  gieneral  prayer,  must  be 
understood  with  this  qualification,  that^  if  die  relief- 
cannot  be  given  directly,  as  prayed,  the  Court  will  for 
the  sake  of  justice  assist  the  particular  prayer  und^r  the 
general  prayer:  but  there  is  no  instance  of  giving  uiid^ 
iixe  general  prayer  relief,  directly  contrary  to  that  prayed  * 
]particularly ;  though  it  might  be  consistent  with  the  case  - 
made ;  with  Ae  single  exception  of  an  information  by 
the  Attorney  General^  suing  on  behalf  of  the  public  ( 61  )• 
The  Defendants  come  prepared  to  meet  the  reUef  par« 
tieolarly  prayed,  upon  the  facts  stated. 

Mr.  i^/i^xaficfer,  in  Reply. 
The  ordinary  opinion  has  been,  that  a  trustee,  having 
•  executed  the  trust  •  by  mortgage,  cannot  afterwards 
selL.  But  this  is  a  very  different  case.  If  this  mort- 
gage, cannot  be  raised  out  of  the  estate  of  the  children, 
it  is  the  debt  of  the  late  Lord  CUntcn;  and  the  oonse« 
quence.  is,  that  his  olgect  to  raise  the  money  for  his 
own  bene^t  has  totaUy  failed  ;  and  his  children  will 
take  the  estate  disencumbered.  It  must  have  been  un* 
derstood,  that  sooner  or  later  the  trustees  were  to  raise 
It  by  sale,  having  first  raised  it  by  mortgage:  otherwise 
the  nature  of  the  instrument  is  completely  altered ;  and 
the  effect  is,  that  the  estate,  which  was  to  be  the  fund 
for  dus  debt,  becomes  a  mere  collateral  security ;  the 
personal  estate  of  Jjoatd  CUniam  is  deprived  of  the  advan* 
tage  proposed  for  him  :  this  sum  of  44,O0OA  is  disposed 

.of 

(dl)  See  ante.  Vol.  XI,  247. 
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of  in  .«  way,  that  was  not  intended;  and  some  partien 
get  what  they  were  not  intended  to  have.  How  nyrera 
the  trustees  to  inake  the  equity  of  redemption  avidl- 
able,  but  by  raising  money  by  sale,  to  pay  the  debt  by  CUNTQN^ 
inoi^age?  It  must  have  been  so  understood.  That 
ii  the  only  way,  by  which  the  estate  could  be  made  to 
bear  that  burthen,  which  is  the  whple  object  of  the  ar^ 
rangemrat.  Then  is  not  the  Plaintiff  entitled  to  a  decree 
under  the  prayer  for  general  reUef;  though  he  has  no(; 
put  it  in  the  alternative?.  If  the  case  is  distinctly  stated^ 
I  do  not  know,  that  a  prayer  for  general  relief  w(mU4 
not  do ;  though  I  do  not  know  an  authority  for  it.  Th^ 
maintiff  asks  an  account  of  what  is  due  under  the  mortr 
gage  to  Sir  Edu^ard  Hughes ;  a  xedemption  of  that  mortr 
gage,,  and  an  assignment  of  the  securities  to  him:  and^ 
as  to  the  44,000/,  an  account  of  what,  is  due  under 
the  Plaintiff's  mortgage;  without  any  declaration  aci 
to  a  Ibreclosure  in  the  present  instance;  reserving  farr 
ther  directions.  He  could  not  file  a  bill  against  Mr.  W(d^ 
pale,  to  compel  him  to  disencumbej  the  estate.  h| 
the  common  case  the  only  remedy  a  second  mortr 
gagee  has  is  to  redeem  the  first;  not  to  compel  the 
inortgagor  to  pay  the  money,  and  the  first  mortgagee  to 
receive  it 


The  Master  of  the  Rolls. 
The  first  question  is,  whether  the  Plaintiff  has  any  AMg.lik^ 
right  to  the  relief  he  seeks  against  the  trustees  ?  For 
the  Defendants  it  is  contended,  that,  having  raised 
44,000f.  by  mortgage,  they  are  Fundi  Officio  with  re- 
gard to  their  trust;  which  was  to  raise  that  sum  by 
sale  or  mortgage ;  they  have  raised  it  by  inbrtgage  ; 
Md  therefore  the  trust,  as  far  as  respects  them,  it  is. 
said,  is  completely  performed.    Without  enterbg  into 

tha 
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th&  qiieB^on,  how  fat  it  ^as  ODdnpetent  to  the  trustees 
to  mafce  a  sale,  either  of  their  own  authority,  or  by  that 
of  the  owner  of  the  estate,  if  he  was  not  an  infant,  for 
the  purpose  of  paying  off  the  mortgage,  this  Plaintiff 
has  no  right  Whatsoever  to  call  upon  them  to  sell,  in  ord6r 
to  pay  him.  He  is  no  object  whatsoever  of  the  trust, 
fardier  than  as  that  trust  enabled  the  trustees  to  make 
him  a  good  mortgage.  *  When  he  has  that,  he  is  in  the 
ordinary  situation  of  a  mortgagee.  He  gets  nothing 
more  than  that;  He  has  all  the  remedies,  but  only 
the  remedies,  of  a  mortgagee.  All  the  other  objects 
of  this'  trust  are  foreign  to  him.  He  has  nothing  to  do 
with  them.  I  may  say,  that  it  is  at  least  very  doubtful 
upon  the  true  construction  of  this  deed,  whether  the 
trustees  coUld  make  a  sale,  after  they  had  raised  the 
money  by  mortgage.  But  it  is  not  necessary  to  give  a 
direct  opinion  upon  that  point ;  as,  if  they  choose  to  re- 
sist the  Plaintiff's  demand,  he  has  no  right  to  compel 
them  to  try,  whether  they  can  or  cannot  procure  a  pur- 
chaser, to  take  such  a  tide  as  they  can  make  hini  under 
this  trust-deed.  • 

As  to  Lady //t/^A^^'s  mortgage,  it  was  not  an  object 
of  the  trust-deed  to  raise  money  for  that.  By  a  deed, 
executed  by  Lord  CUntan  and  the  trustees  on  the  same 
day  as  the  deed  of  trust,  the  purposed,  to  which  the 
sum  of  S4,000;.  part  of  the  sum  of  44,600/.  b  to  foe 
jipplied,  are  specified  and  determined :  the  syms  appro- 
priated to  particular  specified  uses;  part  to  be  applied 
|h  the  purchase  of  other  estates.  There  is  no  notice  in 
that  deed  of  I^kdy  Hughes's  mortgage,  except  one  pas- 
sage. Provision  is  made,  that  7000/.  out  of  the  34,000/. 
shall  be  appUed  in  discharging  a  mortgage,  then  vested 
}nPerrin,  upon  some  estates  of  Lord  CKii/oit  in  Cbm- 
wall;  and  then  provision  is  made,  that,  when  that  mOrt- 
f^ge  is  paid  off,  and,  when  the  trustees  shall  have  paid 
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dff  the  said  principal  sum  of  SOflOOl.,  or  such  pavt.  there-       18(06. . 

of  as  the  premises  are  liable  to^  then  they  shall  convey-  p]j[^ 

the  premises  to  such  person  as  shall  advance  the  34^000^. 

and  the  other  sum  of  10,000/.^  as  a  farther  security  for  Clintok, 

the  repayment  thereof.    That  U  the  only  way^  in  which 

the  mortgage  of  SOflOOL  is  mentioned  in  that  deed.  No 

6um  is  siet  apart  for  it :  but,  if  the  trustees  can  find  means 

of  paying  it  off,  to  secure  the  lender  of  the  44,000/.,  he 

shall  have  those  priemises  conveyed  to  him,  as  well  ^ 

those,  upon  which  the  sum  of  7000/.  was  secured.  That 

is  rather  inaccurate;  for  the  mortgagee  would  already 

have  in  mortgage  the  premises,  comprised  in  Lady 

Hughes's  mortgage;  and  I  do  not  see)  what  advantage 

he  was-  to  •  derive  from  that  provision  as  to  those  pre* 

nuses;  though  as  to  those,  upon  which  the  7000/.  was 

secured,  which  were  distinct  estates,  he  would  have,  an 

advantage.  .  In  the  rel^se,  as  to  Che  trust  of  the  44,<K)0/L 

the  oidy  mention  of  the  sum  of  S0,000/,  is  a  proviso, 

that  the  trustees  may  out  of  the  fines,  to  be  received 

upon  leaste,  pay  the  interest  upon  the  sum  of  34,000/. 

and  the  farther  sum  of  10,000/.,  iand  also  upon  the 

£0,000/.,  or  such  part  thereof  as  these  estates  may  be 

liable  to  piay. 

■  '      ■      •  ■- 
I  have  said,  the  Plaintiff  is  not  entitled  to  a  sale,  in      . . 
order  to  raise  the  sum  of  44,000/.,  or  the  20,000/.: 
clearly  tiot  as  to  the  latter.   There  is  no  contract  be-  • 
tween  the  Plaintiff  and  the  trustees  relative  to  it.  The 
only  prayer  of  the  bill  being,  that  the  trustees  shall 
be  directed  to  sell  for  the  purpose  of  paying  these  two 
gums,  one  should  suppose,  it  ought  to  be  dismissed. 
But  the  Plaintiff -contends,  that,  though  the  specific  re-   « . 
lief  prayed  should  be  denied,  yet  it  is  competent  to 
him  under  the  statement  of  the  Bill  to  ask  other  relief 
at  the  Bar;  and  he  desires,  that  at  least  he  may  redeem 
^ady  Hughes's  executors ;  and  have  m  account  of  what 
^  is 
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1806.       is  due  to  him  from  Lord  CUnian.   It  is  objected  agains( 
that  prayer^  that  this  Bill  was  not  framed  for  the  pur- 
pose of  obtaining  such  reli^;  but,  if  it  was^  there  are 
.CuJ«TQ!iw    not  sufficient  parties. 

The  question  as  to  parties  seems  naturally  the  first 
to  be  disposed  of;  for,  supposing  it  necessary  to  intro- 
duce other  parties,  it  would  be  competent  to  them  again 
to  argue  that  point;  whether  upon  the  Bill,  as  framed, 
such  relief  could  be  had  against  them.  Without  giv- 
ing any  opinion  at  present, .  how  far  upon  this  Bill,  a3 
it  is,  such  relief  could  \^  given,  I  think,  it  cannot 
obtained  in  the  absence  of  Mr.  Walpole,  the  owner  of 
part  of  the  mortgaged  premises.  However,  I  give  that 
opinion  with  considerable  diffidence ;  as  it  is  in  oppo- 
sition to  that  of  gentlemen  of  great  experience  in  the 
practice  of  the  Court;  who  say,  it  is  impractible  to 
introduce  Mr.  Walpole,  as  a  party  in  Uie  cause.  Si^ 
posing,  the  Plaintiff  stopped  with  praying  the  first 
r^Uef  I  have  mentioned,,  viz.  the  redemption  of  Lady 
Hughes's  mortgage,  it  is  admitted,  that  such  a  Decree, 
for  a  redemption  by  a  second  mortgagee  of  the  first 
As  far  as  os-  would  be  very  unusual,  without  having  the 

■ible^^Coi^  mortgagor  before  the  Court.  As  fari^  it  is  iK)S8ible,  the 
mdeavours  to  endeavours  to  make  a  complete  Decree,  that  shall 

make  a  com-  embrace  the  whole  subject,  and  determine  upon  the 
plate  Decree,  j^ghts  of  all  the  parties  interested  in^  the  estate^  It  is 
ambracrngtbe  jiot  necessary  now  to  enter  into  the  question,  in  7%# 
whole  subject,  Bubop  of  Winchester  v.  Beavor(62),  whether  it  is  ne- 
in^  A^Tri^h"'  ^^^^  ^  make  all  incumbrancers  parties.  The  question 
of  all  parties  "^^^  ^*  whether  you  can  proceed  without  the  mortr 
interested  in  ^  always  understood  that,  before  you  can  agi' 

the  estate.  question  of  redemption  as  between  two  mart- 

As  to  the  ne-  gagees,  the  mortgagor  shall  be  «  party.   In  Fell  v« 
cessityof  mak-  Brown  {63),  tiiat  is  laid  down  as  Lord  Thurlow's  under^ 
ingallincam-  standing 
Wancers  par- 
ties, Qu4ere.        (62)  Ante,  Vol.  Ill,  314.  (63)  t  Bro.  a  C.  270. 
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flanding  of  the  practice;  3^hich  was  very  inconvenieiit 
in  that  instance:  the  heir  being  out  of  the  jurisdiction: 
yet  in  his  absence  Lord  TkurUm  would  not  decree  re^ 
denq>tion  against  the  first  mortgagee ;  sayings  the  na- 
tural Decree  is,  that  the  second  mortgagee  shall  redeem 
the  first  mortgagee;  and  that  the  mortgagor  shall  re- 
deem him ;  or  stand  foreclosed ;  and  he  never  knew  a 
Decree,  that  was  not.  so  perfected :  that  is  the  expression* 
This  appears  to  be  a  rule  of  long  standing;  for  in 
Lord  Nottingham'^  Manuscripts  I  see  a  case^  Woodcock 
V.  Mayne,  in  which  it  was  held,  that  a  second  incum- 
brancer  could  not  file  a  Bill  to  redeem  prior  incumbran- 
cers without  the  mortgagor :  the  very  same  doctrine  in 
express  terms. 


1606. 


Palk 
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CUNTQN. 


But  it  is  said,  though  that  is  so  in  the  ordinary  case^ 
where  all  the  mortgagees  derive  from  the  .  same  mort- 
gagor,  yet  a  difficulty  occurs  here  from  this  circumstance; 
that  tills  Plaintiff*  derives  nothing  from  one  of  the  mort-  . 
gagoTs,        IWpole ;  that  there  is  no  privity  between 
them ;  and  the  Plaintiff*  haa  no  right  to  bring  him  into. 
Court.  .  The  ri^t  to  bring  him  into  Court  is  a  necessary 
consequence  of  the  right  to  redeem  a  mortgage  upon  his 
estate*   The  PlaintijBf  insists,  that  he  has  the  right  to  re- 
deem the  wliole  x>f  hsidy Hughes'^  mortgage;  not  ohly  so 
far  as  it  affects  the  estate  of  Lord  ClintoUf  the  Pkintiff  *a 
mortgagor;  but  also,  as  it  affects  the  estate  of  Mr.  Walpcle. . 
Then  they  will*  have  a  right  to'  call  itpon  him  to  attend  the 
account;  and  when  that  is  taken,  and  the  Plaintiff*  has 
redeemed  Lady  HugJies's  executors,  ta  call  upon  Mr. 
Walpole  tapay  off  1^  amount,  or  be  foreclosed.   It  is  Sabseqaent 
now  clearly  setded,  that  a  subsequent  mortgagee  iHust  Q^ortgagee,  re- 
redeem  the  entire  mortgage  of  a.prior  mortgagee.  There  ^^"'^"^  ^ 
would  .be  some  ground  for  the  objection,  if  the  Plein-  '^"^^  i^t^ 
tiff  might  redeem  hadj  Hughes's  executoi^  by  parcels  ^  d^^"|"g,^* 
so  muck  as  affects  the  estate  of  his  mort^gagor  Lord  ij^\y^ 

Clinton. 
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Clinton^  But  that  is  not  competent  to  him.  He  must 
redeem^  them  altogether,  or  not  at  all.  He  must  pay  off 
the  whole  sum;  and  put  himself  completely  in  th^ir  stead ; 
.and  then  he  has  a  right  to  consider  Mr.  Walpole  as  his 
mortgagor.  The  same  Law,  that  gives  him  the  right  to 
call  upon  hady  Hughes^s  executors  to  convey  an  estate, 
with  which  he  has  no  connection,  imposes  upon  him  the 
duty,  as  well  as  gives  him  the  right,  to  call  upon  the 
owner  of  that  estate  to  be  a  party. 

It  is  s^d,  he  will  contend,  that  the  Plaiintiff  cannot 
call  upon  him  for  any  of  the  purposes  of  this '  cause. 
Suppo'ring  it  framed  ,  to  embrace  that  obgect,  a  material 
interest  in  him, .  he  is  not  a  stranger  to  the  account ; 
which  is  an  account  of  a  debt  due  by  him;  for  that  is 
the  first  purpose,  for  which  he  is  to  be  called  into  the 
cause.  The  Plaintiff  says,  he  is  about  to  pay  the  debt, 
due  by  Mr.  Walpole,  and  from  his  estate.  Mr.  Wal' 
pole  cannot  say,  he  is  a  stranger;  and,  that  it  is  imma- 
terial to  him,  whiEit  the  amount  of  tha#  debt  is.  He 
has  unquestionably  an  interest' m  that  respect  ;  and  still 
farther,  upon  the  ulterior  demand  of  the  foreclosure  of 
his  estate,  if  the  debt  is  not  paid.  See  the  idconve- 
nlence  of  the  contrary  course.  Lord  Cliniim  is  before  the 
Court.  The  account  is  binding  upon  him,  but  not 
upon  Mr.  Walpole.  This  is  a  plain  account.;  but  sup- 
pose an  intricate  and  doubtftd  account;  which,  attended 
to  by  that  party,  might  produce  a  different  balance 
from  that,  which  would  be  the  result,  if  it  was  not 
.  tak^n  with  the  same  attention  as  that  party  would  give 
to  it.  Suppose  it  taken,  so  as  to  bind  Lord  Clinton  \ 
and  afterwards  Mr.  Walpole  is  ■  called  upon  in  a  sub- 
sequent proceeding :  the  account  must  be  repeated 
against  him.  Suppose,  then  it  is  more  favourable  to  the 
mortgagor :  how  is  the  ultimate  Decree  of  redemption 
to  b^  framed  ?  'When  both  the  others  are  before  the 

Court, 
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Courti  the  decree  will  be,  that  upon  their  paying  the 
money  the  prior  ^  mortgagees  shall  convey  the,-  .e3tiate.; 
and  in  default  of .  payinent  they  shall  be  foreclosed. 
Suppose,  there  are  two  accounts,  giving  different  re-^ 
suite ;  what  sum  they  are  to  pay  ?,  That  would  be  a  very 
embarrassing  situation.  There  is  good  sense  in  sayings 
the  moitgagor  shall  be  before  the  Court:  and,  if  any,, 
that  all  those,  who  are  mortgagors  of  the  same  estate, 
shall  be  before  the  Court;  for. there  is  no  such  incon- 
gruity in  holding,  that  in  the  absence  of  any  mortgagor 
the  account  may  be  -  taken  between  the  first  and  sedond 
incumbrances,  as  in  holding,  that  in  the  absence  of  a 
mortgagor  of  a  part,  the  account  shall,  be  taken  ag^nst 
another  mortgagor  of  a  part.  These  are  both  p'arties  of 
the  original  mortgage,  that  must  be  redeemed  or  fore- 
closed together.  Such  an  account  must  be-  t^ken  as  that 
one  decree  can  be  pronouilced  against  them.  There  is 
therefore  a  clear  necessity  of  having  JMLr.  Wa^le  before 
the  Court,  .as  well  as  Clinton. 

If,  to  avoid  diat,  it  is  said.  Lord  Clinton  shall  be  con-* 
sadered  no  party  at  all  to  Lady  i7tf^A^«*s  mortgage,  the 
bill  must  be  dismissed  as  against  him ;  for  there  is  nothing 
to  pray :  but  it  would  be  a  mere  case  as  between  first . 
and  seGond  mortgagees.  But  I  have  said,  by  the  course' 
of  the  Coutt  such  a  decree  as  Uiat  ought  not  to  be 
made.  If  such  a  decree  was  not  made  by  Lord  Thurtow^ 
wkere  there  was  an  obvious  inconvenience,  why  should 
I  Hiake  it  in  a  case,  where  th^re  is  no.  inconvenience 
resulting  to  the  party  from  the  necessity  of  bringing 
all  the  mor^agprs  before  the  Coiut?  <. This  was  my* 
<Mri^nal  opinion  4  to  which  upon  turning  it  over '  in 
in  my  mind  I  adhere ;  but  with  considerable  diffidence,  ^ 
on  account  of  the  declaration  of  the  Counsel  ^as  \6  the 
great  difficulty  of  bringing  Mr,  Walpole  before  the  Court. 
I  do  not  see.  that  difficulty;  and  the  settled  ride  of  the 
Court  requires,  that  I  should  not  make  the  decree 
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t>rayed  by  the  Plaintiff/ either  for  the  payment  of  <he 
monejFt  or  the  redemption  of  the  prior  mortgagee. 

For  the  Plaintiff  liberty  was  then  desired  to  amend 
generally ;  which  was  much  resisted  by  the  Defendants ; 
insisting,  that  the  Court  would  ppt,  after  issues  had 
been  joined,  much  less  at  this  period  of  the  cause, 
permit  the  issues  to  be  varied;  and  that  even  the  prayer 
^ould  not  be  amended  to  the  extent  of  praying  new 
relief:  viz.  a  foreclosure,  instead  of  a  sale.  The  object 
of  tjie  bill  in  the  judgment  of  the  Court  failing  entirely, 
the  cause  cannot  now  be  recast,  and  shaped  differently; 
which  is  against  principle  and  practice ;  leading  to  much 
additional  litigation;  and  the  costs  of  the  day  by  no 
means  satisfy  the  expence* 

2^  MASTEii  of  the  Rolls. 
In  Cook  V.  Martyn  (64)  liord  Hardmcke  says,  the 
prayer  for  general  reUef  js  sufficient;  though  the  Plaintiff 
should  not  be  more  explkit  in  the  prayer  of  the  bill: 
but  as  in  that  case  general  relief  was  prayed  in  one 
part  of  the  biU,  aijid  particular  relief  in  another,  it  stood 
over  to  be  amended  upon  paying  the  costs  of  the 
day.  So  far  it  is  an  authority  against  making  the  de- 
cree without  ap  amendment.  Suppose,  this  Plaintiff  had 
only  prayed  general-  relief  firaidng  the  bill,  just  as  H 
is:. would  not  the  relief,  adapted  to  his  case,  be  re- 
demption or  foreclosure?  InCholmley  v.  The  Counien^ 
of  Oxford  (65)  it  is  stated,  that  praying  relief  agamst 
a  mortgagee  is  the  same  thing  as  paying  to  redeem ;  for 
redemption  is  the  proper  relief  r  and  if  upon  a  refer- 
ence, to  see  what  is  due,  they  do  not  redeem,  the 
Court  will,  tipon  the  a]pplieation  of  the  mortgagee,  dis- 
miss 
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miss  tke  bill  as  against  him;  which  is  equivalent  to  de- 
creeing a  foreclosure.  To  the  extent  of  allowing  you 
to  alter  the  prayer^  I  have  no  objection :  but  I  can  find 
no  authority  for  amending  the  bill  generally. 

For  the  Plaintiff. 
The  object'  is  only  to  adapt  the  prayer  of  relief  to 

The  Master  of  the  Rolls. 
Has  that  ever  been  done?    At  one  period  the  want  of 
a  party  was  fatal.   That  is  not  so  now.    But  has  the 
Court  gone  farther  than  this;  that,  if  the  bill  will  do 
with  the  addition  of  that  party,  the  suit  may  go  on. 
■n  ■ 

For  the  Plamtiff. 
The  application  is,  not  to  vary  the  bill  as  against 
those  parties  in  any  respect ;  but  merely  to  pray  against 
Mr.  Walpole  what  the  circumstances  in  this  bill  will 
entitle  the  Plaintiff  to  pray,  without  reference  to  the 
other  parties.  This  point  was  decided  by  Lord  Rosslyti 
in  Beaumont  y.  Boulibee  (66).  When  publication  had 
passed,  the  relief  prayed  specifically,  was  thought  not  to 
be  that,  to  which  the  Plaintiff  was  entitled,  being  con- 
tracCed  to  an  account  from  the  year  1790,  for  instance. 
He  therefore  applied  for  liberty  to  amend,  by  adding 
an  additional  prayer  of  relief.  That  was  resisted  upon 
die  ground,  that  the  answer  put  in  was  applicable  to  that 
sperific  -prayer.  After  much  discussion  Lord  Rosslyri 
decided,  that  it  was  competent  to  the  Plaintiff  to  amend,' 
by  addmg  that  additional  prayer.  The  distinction 
is,  that  after  pubUcation  the  Plaintiff  cannot  amend 
by  inserting  new  facts;  but  may  amend  the  prayer; 

where 
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law.  where  the  case  made  would  entitle  him  to  relief  more 
specific  or  extended,  than  is  comprised  in  the  original 
prayer.  In  this  case  no  witnesses  were  examined. 
Clinton.  Liberty  to  amend,  by  bringing  a  new  party  befqre  the 
'Court,  must  include  such  statements  of  facts  as  may 
enable  the  Court  to  act  with  regard  to  that  party.  Sup- 
pose an  amendment,  by  bringing  before  the  Court  another 
person  liable:  that  must  include  the  statement  of  the 
probate  of  a  Will,  for  instance,  a  prayer  of  relief  out 
of  the  assets,  &c. ;  not  stating  any  new  fact  as  to  the 
original  Defendants;  but  stating  those  facts  as  to  the 
new  Defendant.;  with  a  view  to  make  the  bill  appro- 
priate as  against  him.  The  principle  of  that  decision 
in  Beaumont  v.  BouUbee  is,  that  it  was,  not  putting  a 
new  fact  in  issue,  but  letting  the  prayer  operate  as  to 
the  facts  already  in  issue. 

For  the  Defendants. 
That  was  merely  an  extension  of  the  relief  originally 
prayed:  this  is  the  substitution  of  relief  of  a  different 
nature. 

The  Master  of  the  Rous. 
The  object  is  to  vary  the  prayer  of  relief  against  all 
the  parties,  by  praying  a  foreclosure  instead  of  a  sale. 
That  alteration  in  Beaumont  BouUbee  was  very  strong. 
I  have  not  yet  delivered  any  opinion,  whether  .tUs 
prayer  is  or  is  not  suflScient  to  entitle  the  Plaintiff:  to  the 
relief,  to  which  he  thmks  himself  entitled.  Then  the 
question  is  premature^;  under  the  apprehension,  that  it 
may  be  determined  against  him.  Ought  I  to  do  any  thing 
more  than  merely  deliver  my  opinion,  that  the  relief 
prayed  cannot  be  had  ?  Then,  if  you  pray  other  reUef, 
there  are  not  competent  parties  for  that  Should  I  do 
more  than  give  leave  to  add  parties?   I  have  doubts 

upon 
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tn  the  first  question^  whether  the  prayer  is  or  is  not  1806;. 
sufficient^  as  i*  stand? ;  for,  if  upon  the  statement  of  the 
Bill  I  had  examined  the  deed  without  looking  at  the  ' 
prayer,  I  should  have  concluded,  the  j^rayer  would  have  Cuntok. 
been  to  redeem  the  first- mortgage ;  and,  that  the  mort- 
gagor might  redeem  the  Plaintifi^  or  be  foreclosed.  But 
the  Bill  has  a  different  prayen  The  question  then  is, 
may  the  Plaintiff  entirely  neglect  and  pass  over  the 
prayer  he  has  made ;  and  desire  a .  decree  upon  the 
statement  he  has  made  of  his  own  case  ?  If  he  may, 
if  a  Pldntiff  may  of  course  abandon  his  prayer,  and  de- 
sire a  decree  according  to  his  case.  Lord  Hardwicke's 
difficulty  in  consequence  of  a  prayer  for  specific  relief, 
different  from  that,  to  which  he  conceived  the  Plaintiff 
to  be  entitled,  could  not  have  occurred.  There  is  great 
force  in  the  objection,  that  it  would  lead  to  great  addi- 
tional litigation.  Parties  would  draw  their  bills  with 
very  little  caution;  knowing  they  might  alt6r  them.  In 
many  cases  it  is  as  much  upon  a  Defendant  to  look 
to  what  is  prayed  against  him,  as  to  what  is  stated* 
On  the  other  hand,  I  was  led  to  suppose  from  the 
case  (67)  before  Lord  Hardicicke,  that  it  was  in  no  in- 
stance to  be  permitted  to  vary  the  specific  relief.  Upon 
that  impression,  and  tlie  precedent,  I  ^as  disposed  to 
permit  the  Plaintiff  to  vary  his  prayer  j  not  extending  it 
to-  any  variation  in  the  body  of  the  Bill  farther  than 
be  might  upon  the  mere  permission  to  add  a  party ;  if 
k  was  consequential  upon  that  to  add  to  the  Bill  what 
was  necessary  to  make  the  case  and  decree  consistent 
with  the  addition  of  that  party.  No  permission  is  ne- 
cessary to  introduce  such  facts  as  are  consequenti^  upon 
that.  But,  if  the  Plaintiff  thinks  his  Bill  imperfect,  and 
fiuUier  statement  is  necessary,  I  doubt,  whether  the 
permission  would  answer  his  end;  for  it  is  hardly  pos- 
sible to. separate  the  cases;  so  that  the  other  Defend- 
ants shall  not  be  affected  with  what  is  prayed  against 


(67)  Cook  V.  Marh^,  1  Atk.  2. 
Vol.  Xn.  E  Mr. 
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1800^  Walpole.    He  b  a  party  in  the  mortgage  ;  and 

what  is  prayted  against  him  must  be  prayed  against 
Lord  CHfUotu  Mr.  Walpole  does  not  stand  in  that  de* 
Clinton*  lached  situation^  that  admits  his  being  merely  added  as 
a  party>  with  a  prayer  against  him,  detached  from  the 
other  parties.  Under  that  doubt  perhaps  it  would  .be 
better  to  submit  to  a  dismission  of  the  Bill,  and  to  file 
another. 


9. 


The  PlaintiflTs  Counsel  expressing  their  readiness  to 
take  such  Order  as  the  Court  would  grants  The  Master 
of  the  Rolls  said,  they  should  have  liberty  to  amend 
generally,  by  adding  parties;  and  they  might  pray  a 
redemption  or  foreclosure  in  the  alternative;  observing, 
that  the  principle,  upon  which  this  was  granted  is,  tbat 
it  b  the  relief,  to  which  the  Plaintiff  is  entitled.  The 
Order,  as  finally  pronounced,  was,  that  the  Plaintiff 
should  be  at  liberty  to  amend,  by  adding  parties,  a^id 
praying  such  relief  as  he  might  be  advised. 


Special  order 
upon  oiroum- 
•tanoes  for 
time  to  answer 
without  first 
obtaining  the 
luraal  orders. 


NORRIS  V.  KENNEDY. 

"^NDER  the  special  circumstances,  that  there  were 
considerable  amendments  to  the  Bill,  and  the  De- 
fendants were  assignees  of  a  bankrupt,  who  was  out  of 
the  kingdom,  a  motion  was  made  for  time  to  answer 
nntil  the  first  day  of  Easier  Term :  the  usual  orders  for 
time  not  having  been  made. 

The  Solicitor  General,  for  the  Plaintiff,  opposed  die 
motion;  conceiving  the  practice  to  be  (though  with  some 
doubt  upon  it,  as  no  instance  could  be  found)  that  before 
special  application  the  regular  orders  for  time  should 

have 
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have  been  obtained  ;  iii  order  that  the  Defendant  may 
come  under  Lord /io«^/^*s  Order  (68). 

Mr.  Wetherellf  in  support  of  the  IJ^otion,  observed, 
that  there  would  be  an  inconsistency  in  first  getting  the 
Defendant  under  that  Order,  and  then  nlaliLing  an  appli- 
cation for  farther  time. 

T%«  Lard  Chancellor  said,  the  application  was  rea- 
sonable under  these  circumstances;  and,  therefore,  un- 
less the  practice  was  against  it,  the  Order  should  be 
made  (69). 

(68)  General  Order,  23d       (69)  See  —  v.  Riddle, 

Jamuaty,  1794.  4  Bro.  C.  C.  post,  Vol.  XIX,  112.  Fom*- 
M4.  Ord.  in  CA.  edition  by  worth  y.  Yeonians,  ^  Mer.  X42. 
Mr.  Beames,  4-Sd. 

*  •     ■  Rolls. 
RANDALi  V.  MORGAN. 

llec.l2M,16/A. 

AN  Exception  was  taken  by  the  Defendant,  Philip  Construction 

Godfrey,  to  the  Master's  Report,  for  not  allowing  of  •  fetter;  as 

the  sum  of  2000/.,  claimed  by  him  aa  a  debt  from  the  ""^^  •nw'inting 
,  ^      X       v%    •       •        .  toan  absolute 

testator  s  estate,  under  the  foUowmg  circumstances.        agreement  to 

give  a  mar- 
By  a  letter,  dated  the  dOtii  of  S^tmber,  179S,  pre-  riage  portion. 
Tious  to  the  marriage  of  Godfrey  with  Mqry  Crooie,  a   Another  let- 
natural  daughter  of  the  testator,  in  answer  to  an  ap-  ter,  sabsequent 
plicatio^  hy  CkHffrey 9  respecting  the  fort^e  he  wa^  to 

receive  with  his  wife,  die  testator  expressed  himself  in  ""^J'*" 
.    ^„    .  riwngthehas- 
the  followmg  manner:  band  to  draw 

•  '  for  interest, 

"  You  have  already  had  my  sentiments  in  the  letter       on  a  bond 

I  wrote  you  from  St.  KUfs ;  and  nothing  has  arisen  wliioh  was  ne- 

*Vsince  ver  executed, 
\   .  coold  not  pre- 

vail as  evidence  of  a  promise ;  whichi  if  subsequent  to  the  marriage, 
was  void,  as  nudum  pactum;  and  a  previous  promise  not  being  shewn; 
if  that,  by  parol,  with  a  written  recognition  afler  the  marriage,  would 
do,  within  the  Statute  of  Frauds. 
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"  since  that  period  to  induce  me  to  alter  my  opinion. 

The  addition  of  lOOO^.  3  per  cents,  stock,  is  not  suf- 

ficient  to  induce  me  to  enter  into  a  deed  of  settlement. 
"  Whether  Mary  remaiiis  single  or  marries,  J  shall  allow 
"  her  the  interest  of  2000/.  dX  ^  per  cent,  if  the  Utter  1 

may  bind  myself  to  do.  it  and  pay  the  principal  at  my 

decease  to  her  and  her  heirs." 

Another  letter,  dated  the  ^5th  of  July^  1793,  soon 
after  the  marriage,  from  the  testator  to  jVf rs.  Godfrey^ 
contained  the  following  passage: 

"  Mr.  Godfrey  may  draw  immediately  on  James  Akers^ 
"at  thirty  days  sight,  for  40/.,  the  half-year*s  interest 
"  due  on  my  bond  for  2000/.,  which  became  due  on  the 
"  first  of  this  month." 

The  testatcHr  died  upon  th^  26th  of  October,  1799. 

Godfrey,  being  one  of  the  executors,  by  his  examina- 
tion stated,  that  both  before  and  after  hb  marriage  the 
testator  promised  to  execute  a  bond  to  him  for  pay- 
ment^ of  the  sum  of  2000/.,  with .  interest  at  4/.  per  cent, 
per  annum,  during  the  life  of  the  testator,  as  a  marriage 
portion;  and  the  Defendant  married  on  the  faith  of 
such  promise;  and  settled,  the  sum  of  2000/.  Old  South 
Sea  Annuities  on  his  wife,  and  the  issue  of  the  mar- 
riage i  but  the  testator  never  did  execute  the  bond  ; 
though  he  considered .  himself  liable  thereto,  as  appears 
by  the  letter  of  July  1793 ;  and  during  his  life  he  re« 
gularly  paid  the .  interest  of  the  said  sum  of  2000/.,  at 
4  per  cent,  per  annum,  to  the  Defendant  up  to  the  1st 
uf/«/y,n98. 

Lady  Durrani,  by  her  affidavit  stated,  that  she  fre- 
quently he^rd  the  testator  say,  he  paid  the  Defendant 
Godfrey,  the  suin  of  40/.  half-yearly,  the  interest  of 

3000/ 
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£000/.|  iirhich  he  (the  testator)  had  promised  Mr.' GcmI- 
yr^y  on  his  marriage ;  and,  that  he  would  give  Godfrey 
bis  bond  for.  that  sum,  until  he  had  it  in  his  power 
to  pay  the  same;  and  one  day,  in  1795,  the  testator's 
mother,  who,  the  deponent  understood,  had  received 
a  letter  ffom  Godfrey^  begging  her  to  ask  the  testator 
for  some  interest  due  on  the  said  promised  bond,  said 
to  him,  Crooke,  why  don't  you  at  once  give  him  your 
bond  or  pay  him  the  20001. when  the  testator  an- 
swered, «  WeD,  well,  I  will  do  it." 


leoe. 


Mr.  RomiUy  and  Mr.  WhishaWf  in  support  of  the 
Exception.  * 
This  Court  would  have  compelled  a  settlement  me« 
cording  to  the  letter,  previous  to  the  marriage.  The 
construction  of  marriage-contracts  is  fiberal,  above  all 
others.  Upon  that  subject  a  loose  note  or  memorandum 
is  sufficient  to  bind:  ^tre?  y.  Blosse  (70),  Wankfordy, 
Fotherby  (  71 ),  Cookes  v.  Maseall  ( 72  ) ;  a  case  frequendy 
cited,  and  insisted  upon  in  the  most  modem  case, 
Luders  Y.  Anstey  (73);  in  which  a  specific  performance 
of  a  proposal  in  a  letter  was  decreed.  This  case  is 
infinitely  stronger.  The  letter  in  that  was  as  uncertain 
as  this  b,  &om  the  expression,  "  I  may  bind  myself." 
The^tirase,  *^  I  have  proposed,"  by  which  hotd  Rosslym 
bound  Mr.  Ansiey,  did  not  import  an  actual  agreement : 
but  his  Lordship  held,  that  afler  a  proposal  of  this 
nature,  the  marriage  following,  he  should'  expect  ^ 
specific  dissent;  and  should  hardly  be  satisfied  with 
any  dissent,  except  some  sort  of  new  settlement:  other- 
wise it  must  be  presumed,  that  the  marriage  took  place 
upon  the  &itb  of  that  proposal 

Mr, 


(70)  2  Ventr.  361.  1  Eq. 
Ca.  Ah.  22. 

(71)  2  Vent.  322.  1  Eq. 
Ca,  Ah,  22. 


(72)  2  Fem.  200.    1  ^q. 

(73)  Ante,  Vol.  IV,  604, 
V,  213. 
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Mr.  Richards  and  Mr.  Thomson,  Mr.  FonbldnguSf 
Mr.  Martin,  and  Mr.  J?^/?,  for  the  Report. 

What  the  Defendant  Godfrey  hunself  says,  is  not 
evidence.    The  expression,  "  I  may  bind  myself  to  do 

it/'  musty  by  construction,  extend  to  the  principaL 
He  refuses  to  engage  with  the  persoif,  making  the  pro- 
posal. In  Luders  v.  Anstey  the  expression  that  he 
had  proposed;  and  the  marriage  was  considered  as 
an  acceptance  of  the  proposal,  by  which  the  agree- 
ment was  concluded.  This  letter  leaves  it  entirely  at 
the  discretion  of  the  party.  The  conversation,  subse* 
quent  to  the  marriage,  shews  a  floating  intention ;  but, 
at  the  same  time  proves,  that  th^  act  was  not  done. 
Ab  undertaking  in  writing  to  pay,  in  consideration  of 
a  ndarriage,  to  be  had,  was  necessary  by  the  Statute  of 
Frauds  (74).  The  inference  in  this  case  ,  is,  that  no 
audi  engagement  took  place  previously  to  the  marriage; 
and  the  testimony,  subsequent  to  the  marriage,  amounts 
to  nothing  more  than  honorary  obligation,  not  having 
a  legal  effect;  that>  if  he  should  approve  the  marriage^ 
Mrs.  Godfrey  should  have  the  principal  of  that  siim,  die 
interest  of  which,  whether  she  married  or  not,  he  in* 
tended  for  her.  This  letter  cannot  in  any  way  be  con* 
mdered  as  a  promise ;  containing  a  rejection  of  die  pro*- 
posal:  that  ia  Luders  v.  Anstey  (75).  was  something  Hke 
»  specific  proposal  The  terms  were  understood.  In 
Dciuglas  V.  Vindent  (76)  the  Court  would  not  decree  the 
payment,  but  left  it  to  law. 


Mr.  RomiUy,  in  Reply. 
The  agreement,  or  evidence  of  it,  must  be  in  writ- 
ing ;  and  the  question  is,  whether  in  this  case  there  is 

not 


a4)  StaL29CA.n.c.8. 
(76)  Ante,  VpU  IV,  501. 
V,  213. 


(76)  1  Eq.  Co.  Ah.  2a. 
2  Vern.  202. 
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not  evidence  in  writing  of  an  agreement.  If  a  letter 
subsequent  to  the  marriage,  alone  existed,*  and  con- 
tained sufficient  evidence  of  an  agreement,  prerioUs  to 
the  mftrriage,  that  agreement  would  be  enforced;  for 
it  is  not  necessary,  that  the  agreement  should  be  in 
writing  ^  but  the  evidence  of  it  must  be  in  writing,  as 
«rell  in  the  case  of  marriage,  as  of  a  purchase.  The 
true  grammatical  construction  of  this  letter  is  to  read 
the  words  if  the  latter  I  may  bind  myself  to  do  it," 
as  if  they  were  in  a  parenthesis;  not,  as  they  are  repre- 
sented, referring  to  the  principal,  as  well  as  the  in- 
terest ;  for  which  the  word  "  /o"  should  be  inserted 
before  "pay,*'  But  if  that  is  ambiguous,  the  second 
letter  removes  all  doubt  Declaring,  that  in  all  events, 
whether  she  shidl  be  single,  or  married,  he  will  allow 
ber  the  interest,  and  pay  the  principal  at  his  decease; 
can  it  ba  supposed,  he  intended  to  leave  all  at  his  dis- 
cretion ?  An  expectation  is  held  out,  that  the  fortune 
shall  amount  to  a  particular  sum;  which  is  sufficient; 
and  a  promise  b  not  necessary.  Upon  the  second  letter 
the  testator  appears  to  have  considered  it,  as  if  he  had 
actually  given  his  bond. 


1800. 


Randall 

V. 

Morgan, 


The  Master  the  Rolls.  1805. 
It  appears,  that  the  Defendant  Gbi^frey  made  his  first  '^^fh 
claim,  as  for  a  debt,  due  to  him  upon  the  testator's 
bond.  It  is  now  admitted,  that  he  neither  has,  nor 
ever  had,  a  bond  for  the  sum  of  2000/.  The  question 
is  only,  whetiier  he  is  a  creditor  by  simple-contract  for 
that  sum.  By  the  Statute  of  Frauds  (77)  an  agreement 
in  consideration  of  marriage,  to  be  effectual,  must  be 
in  writing.    The  Defendant,  aware  of  that,  contends^ 

th^t 

(77)  Stat.  20  Ck.  II.  c.  * 
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-diat  he  has  such  an  agreement ;  and  he  produces  the 
letter,  dated:  the  3Qth;of  September^  which  he 

contends  constitutes  an  agreement,  to  give  a  portion  of 
2000/.  There  are  passages  in  that  letter,  which,  if 
they  were  detached  from  it,  and  could  be  considered 
by  themselves,  would  amount  to  agreement.  But  there 
is  no  agreement  whatsoever  upon  the  whole  letter; 
taken  together.  Some  previous  correspondence  had 
passed,  relative  to  a  -settlement  upon  the  intended  mar- 
riage; and  the  testator  referring  to  that,  says,  the 
addition  of  1000/.  3  per  cent,  stock  is  not  sufficient  to 
^'  induce  pie  to  enter  into  a  deed  of  settlement.*' 

,  It  would  be  surprising  afterwards  to  find,  that  in  this 
very  letter  he  had  become  bound  to  make  a  settlement; 
or  to  give  a  promise,  which  would  be  as  binding  upon 
him.  Upon  the  subsequent  passage  of  that  letter  it  is 
contended,  that  his  doubt,  whether  he  should,  or  should 
not,  bind,  himself,  relates  to  the  whole :  that  is,  bodi 
to  interest  and  prineipal.  On  the  other  side  it  b  oon- 
tended,  that  the  words,  if  the  latter  I  may  bbd 
myself  to  do  it,"  should  be  read,  as  if  they  were  in  a 
parenthesis;  in  which  case  the  passage  would  amount 
to  an  absolute  engagement  to  pay  the  principal  at  his 
death :  with  a  doubt,  whether  he  would  bind  himself 
to  pay  the  interest  during  his  life.  But  it  is  clear,  he 
means  to  reserve  it  entirely  within  his  own  power,  to 
bind  himself,  or  not,  as  he  might  think  fit,  after  the 
marriage  should  have  taken  place.  He  professes,  ipdeed 
a  resolution,  a  determination,  on  which  he  meaqs  to 
act:  but  it  is  one,  which  he  keeps  hi  his  own  power;  the 
execution  of  which  is  to  depend  entirely  upoil  himself; 
and  he  resolves  not  to  put  it  in  the  power  of  any  other 
person  to  compel  hhn  to  comply  with  that,  which  seems 
his  determination.    If  the  other  construction  should 

preyaili 
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prevsdly  lie  would  be  making  a  settleinent  in  the  most 
disadvantageous  way,  on  his  side,  without  stipidating 
for  any  settlement  by  the  husband;  though  just  be- 
fore he  had  declared,  that  the  settlement,  offered  by 
the  husband,  was  insufficient  to  induce  hiin  to  make 
any  settlement  This  letter  therefore  is  no  agrees 
ment* 

Then  the  letter  after  the  marriage,  addressed  in  the 
innde  to  Mrs.  Godfrey ^  but  directed  to  her  husband, 
does  not  purport  to  be  a  promise  of  any  kind ;  and  it  is 
admitted,  that  no  bond  existed.    But  it  is  evidence,  that 
the  testator  conceived  himself  to  have  come  under  some 
previous  engagement,  by  virtue  of  which  he  was  then 
acting:  some  engagement,  which  he  conceived  equivar 
knt  to  a  bond ;  and  therefore  he  treats  it  so.  Probably 
a  promise  was  given  by  him  to  make  a  bond.    A  pro- 
mis^  if  there  was  one  in  this  letter,  to  give  a  bond,  or 
pay  a  sum  of  money,  would  have  been  nudum  pactum, 
without  consideration;  and  the  performance  could  not 
have  been  enforced  (78).    As  evidence  of  a  promise 
already  nuide,  the  letter  does  not  ascertain,  to  what 
promise  it  relates;  or,  when  the  promise  was  made; 
whether  before,  or  after,  marriage;  if  after,  such  a 
promise  would  also  be  nudum  p{ietum :  and  this  recog- 
nition would  not  give  it  validity.    Supposing  however, 
that  this  letter  refers  to  some  parol  promise  before 
the  marriage,  I  doubt  extremely,  whether  that  would 
be  sufficient  to  entitle  the  Court  to  construe  this  into  an 
acknowledgment  of  a  debt;  for,  the  promise  being  in 
itself  a  nullity,  producing  no  obligation,  a  written  re- 
cognition, after  the  marriage,  would  give  it  no  validity. 
Otherwise  the  construction  of  the  fourth  section  of  the 

Statute 


18M. 
Randall 


asy  See  PiUant  v.  Van  Mierop,  9  Burr.  1663.  Rann  Tt 
fluff k€$,  7  Term  Rtp.  360,  a.  1  F^nb.  Tr.  Eq.  343* 


16 


CASES  IN  CHANCEftY. 


No  money  is  to  be  sold  out  of  the  stocks  to  pay 
these  legatees :  but  they  must  be  paid  out  of  the  rents 
and  interest  of  mortgages/  &c. ;  and  when  they  are 
paid,  together  with  my  funeral  expences  which  I  de- 
sire  to  be  paid  first,  that  then  the  income  of  my 

f*  estate  I  desire  may  be  put  into  the  3  per  cent.  Con- 
solidated  Bank  Annuities,  there  to  remain  till  the 
youngest  child  of  my  nephew  Thomas  Sansburff,  that 

"  is  bom  of  his  present  wife,  attain  the  age  of  18  years, 
if  a  daughter ;  but  if  a  son,  then  when  he  attains  the 
Age  of  21  years,  then  to  be  divided  among  them  in 

**  equal  portions.** 

Then,  after  some  directions  as  to  hb  fuQer^l*  the 
testator  proceeded  as  follows : 

"  Margaret  Shepherd  is  to  have  the  eight  guineas 
"  per  annum,  during  her  natural  life,  and  then  to  return 
to  the  children  of  my  nephew  Thomas  Sansbury  of 
Cawtherp  aforesaid,  that  is  under  the  age  of  their 
brother  c/bA<* 

The  Bi]l  was  filed  by  the  younger  children  of  Thpptas 
^ansbury  eLgainst  tl^eir  elder  brother  c/b/m  and  .  the  e^er 
putor^.  Afterwards  two  of  the  young<^r  phildren  died* 

The  cause  stood  for  judgment 

'■   The  Master  of  the  Rolls. 

The  principal  question  is,  whether  the  capital,  or  the 
income  only,  of  the  personal  estate  is  disposed  of  by 
this  Will.  '  Another  question  is,  to  whom  tiiat,  which 
the  testator  has  disposed  of,  be  it  capital  or  income,  is 
^itend^  to  be  given;  and  the  third  question,  at  what 

time 
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V. 
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tune  the  interests  of  the  persons,  who  may  be  entitled  1800. 

under  the  Will,  were  to  vest  ■  .    '     ^  ^-^^ 

Sansburt 

As  to  the  first  question  it  seems  to  me,  that  this  is  a  Bead.  . 
disposition  of  nothing  hut  income,  properly  so  called: 
no  words  extending  to  the  •  Corpus  or  capital.  This 
could  never  be  a  disposition  of  leasehold  estate:  'of 
which  a  considerable  part  of  this  property  consists.  It 
would  be  perfectly  absurd  to  say,  a  leasehold  estdte^ 
wUeh  the  testator  has  not  directed,  to  be  sold,  should 
be  invested  in  the  3  per  cents.  The  consequence  is/ 
that  as  to  the  capital  the  testator  is  dead  kitestate^ 

2d  Question.-^Upon  this  WiU,  to  whom  the  income 
IS  given,  is  quite  obscure.  The  testator  has  mentioned 
only  the  youngest  daughter,  or.  youngest  son  of  Thomas 
Smsbury,  It  wa3  contended,  that  he  meant  the  younger 
children  in  exclusion  of  the  eldest  son ;  and  in  support 
of  that  construction  .reliance  is  placed  on  the  subsequent 
clause;  directing,  that  Margaret  Shepherd  is  to  have 
the  eight  guineas  j^er  annum  during  her  natural  life,  and 
then  to  return  to  the  children  of  his  ncfphew  Thoi^uu 
Sansburjff  that  is  under  the  age  of  their  brother  John/* 
The  testator  had  before  given  Margaret  Shepherd  an 
annuity  of  eight  guineas,  to  be  paid  out  of  the  rent  of 
a  house.  Where  a  WiU  is  so  very  obscure,  the  Court 
must  be  contented  with  vei7  slight  circumstances  for  its 
explanation;  and  this  seems  to  lead  to  the  conchision^ 
^t  he  did  not  mean  JoAn,  the  eldest  son,  to  take  with 
the.  younger  children,  having  given  him  a  distinct  and 
separate  legacy ;  which  may  account  for  not  letting  him 
in  upon  this  part  of  his  property  under  the  denomination 
of  income.  He  does  appear  there  to  confine  the  gift  ' 
to  the  children  uqdier  the  age  of  John.  That  bequest 
tiiereforeis  confined  to  the  .  younger  children  of  7%o^^ 
Sansburjf. 

Then, 
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180^.  Then,  some  of  those  children  being  dead,  and,  as  it 

6AN8BURT  appear,  that  the  youngest  chfld  has  attained 

9^  the  age  prescribed,  the  third  question  is,  whether  their 
llBAp.  shares  were  vested.  They  are  not.  They  could  not 
^est,  until  the  youngest  child  attained  the  age  pre- 
scribed; for  there  was  no  substantive  gift  to  them* 
The  only  way^  in  which  they  can  daim,  is  under  the 
direction  to  the  executor,  "  then  to  be  divided  amongst 
"  them  in  equal  portions.'*  Therefore  the  time  of  the  di- 
vision is  annexed  to  the  very  substance  of  the  gift(  81 ) ; 
which  is  not  an  independent  gift ;  with  a  time  for  pay- 
ment, or  distribution,  appointed  afterwards.  The  income 
must  accumulate,  until  the  youngest  child  attains  the  age 
prescribed.  Until  that  period  the  distribution  cahnot 
take  place. 

The  Decree  directed  an  inquiry,  who  were  the  next 
bf  kin  at  the  time  of  the  testator^s  decease ;  and  de- 
blared,  tiiat  the  income  belongs  to  the  younger  children, 
Exclusive  of  John. 

(81)  Ante,  Bairfordir.  Kebbell,  Vol.  Ill,  363  ;  see  the 
hOte,  364. 


Rolls. 

i»05.  t^ILLING  V.  ARMITAGE. 

Dec  IQth. 

Lease  not  de-  jN  this  Cause  the  object  of  the  bill  was  to  obtain  A 

creed  upon  ex-  lease  from  the  Defendant  For  that  purpose  the 
penditare  in 

repairs  and  * 
improvements  tinder  an  alleged  agreement,  proved  by  one  witness :  tlie 
Answer  containing  a  positive  denial  of  the  agreement ;  which  denial  was 
also  conGrmed  by  circumstances. 

No  relief  upon  general  equity  from  expenditure  under  the  observa- 
tion of  the  landk>rd  by  a  tenant,  but  not  under  any  speoifie  engagement 
or  arrangement. 

No  relief  under  an  agreement,  stated  by  the  Answer :  tbe  bill  not 
being  adapted  to  that  agreement;  but  framed  npon  a  different  ground ; 
which  failed. 
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ease,  represented  by  the  bill,  and  proved  by  oiie  wiU  teOQ. 


B,  was  iui  agreement  m  1790»  by  the  Defendant,  ^ 
that  in  consideration  of  repairs  and  unprovements  tfi 
mills,  situated  Upon  the  premises,  the  JPlaint^s  should  ARnrrAOB.' 
not  be  disturbed  duruig  the  Defendant's  life^  and  ex^'#  ' 
penditure  by  the  Plaintiffs  under  that  agreement,  to  the 
amount  of  5000/.  in  1794.  The  answer  contained  a 
positive  denial  of  that  or  any  other  agreement  or  pro-* 
mise,  previous  to  the  year  1794;  that  the  Defendant 
ever  induced  or  led  the  Plaintiffs,  fo  make,  finish,  or 
tompldte,  the  said  alterations,  improvements,  or  re«. 
pjurs,  or  lay  out  money  upon  any  promise  or  assuran^ 
of  a  lease  for  the  life  of  the  Defendant,  or  any  other 
term;  or  upon  any  promise  or  assurance,  that  they 
should  not  be  disturbed  during  his  life,  Or  to  the  like 
effisct;  insisting,  that  the  only  agreement  look  placer 
upon  4he  4th  of  April,  1794>  in  consequence  of  a  letter^ 
dated  the  24th  of  March  preceding,  to  the  Defendant 
from  one  of  the  Plaintiffs :  the  necessary  alterations  and 
improvements  being  estimated  at  500L  and  the  DefeA« 
dant  agreeing  to  advance  300/. ;  to  furnish  wood  at  a 
reasonable  price, .  calcidafed  at  about  100/.,  and  stonef 
gratis  {  and  to  have  interest  at  5  per  cent. 

The  cause  stood  for  judgment. 

The  Master  of  the  Rolls. 
In  this  case  there  is  a  good  deal  of  uncertainty  ujiort 
the  agreement  itself  $  as  it  is  stated  by  the  Plaintifftu 
The  '  answer  speaks  of  the  proposed  improvements^ 
What  they  were,  whether  aU,  that  was  in  contempla^ 
lion,  or  only  thb  particular  improvement  of  the  mills, 
is  left  in  some  degree  of  uncertainty.  The  only  wit- 
ness for  the  Plaintiffs,  Sutcliffe,  does  very  distinctly  prove 
all,  that  the  biU  states,  as  the  subject  of  that  agree- 
ment.  As  far  as  the  testimony  of  one  witness  can  go, 

this 
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1806.       tbifr  witness  distinctly  proves  all  the  allegations  of  the 
PiLUNO  as  to  the  agreement.   But  it  is  objected,  that  this  w 

but  the  evidence  of  one  witness ;  and  the  agreement  is  de- 
Armitaob.   nied  by  the  answer;  and  therefore,  according  to  the  estai^ 
No  Decree     blished  rule  of  the  Court,  a  decree  cannot  be.  obtain^ 
dww^Vr"  On  the  other  side  it  is  said,  and  said  with  truths 

single  witness  where  the  answer  is  not  as  positive  as  the  teslimc^y 

agabst  the  An-  ^®  witness,  the  testimony  of  the  witness  will  prevail 
swer;  unless  Against  th6  answer;  or^  supposing  the  answer  positive,  yet 
the  Answer  is  if  the  testimony  of  the  witness  is  confinned  by  circum^ 
not  positive,  or  stances,  in  that  case  also  the  testimony  of  the  witness, 
the  witness  is  gQ  supported  and  confirmed,  shall  prevail-  against  the  «- 
confirmed  by  |j  |q  this  instance  the  answer  is  by  na 

einmmstances. 

means  so  positive  as  the  testimony  of  the  witnc^: 
that  it  is  ambiguous;  the  direct  denial  is,  that  there 
was  any  concluded  agreement  between  the  parties.  The 
Plaintifis  say,  in  the  understanding  of  the  Defeildadht 
there  may  have  been  no  concluded  agreement^  yet  all 
this  may  have  passed ;  which  the  Court  may  call  a  con* 
eluded  agreement;  and  he  ought  to  have  denied  the 
conversations,  alleged  to  have  passed,  and  the  promise^ 
alleged  to  have  been  made^  It  seems  to  me,  that 
though  throughout  the  greatest  part  of  this  answer  the 
Defendant  speaks  only  of  recollection  and^  belief,  with 
reference  to  the  nature  of  the  conversation,  that  passed 
between  him,  the  Plaintiffs,  and  the  witness,  in  the 
year  1790,  yet  in  other  parts  he  distinctly  denies  tiie 
fact  of  having  made  any  such  promise,  as  is  stated  in 
the  bill.  He  denies,  that  at  that,  or  any  other  time, 
^'previous  to  the  year  1794,  he  made  any  agreement 
or  promise  respecting  the  same  ;  and  then .  only  as 
'  after  mentioned  ;^   denying,   not    only  any  agree^ 

-fv  ment, 

(82)  See  ante,  The  East    town  v.  Johnson,  III,  170; 
India  Company  v.   Donald,    and  the  note,  II,  244. 
Vol.  IX,  276.   Lord  Cranio 
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tnenl,  but  imy  promise/  He  positively  deniesy'^that  he  1806. 
iPVer  itiduced  or  led  the  Platntiffs  to  make,  finish,  t)r  w^"*^ 
complete,  the  said  alterations,  improvements,  or  re-  ^ 
pairs;  or  to  lay  out  money  Upon  any  promise  or  as-  Armjtaoc. 
•ura&Ce  of  «  lease  for  the  life  of  the  Defendant,  or  any 
other  term;  or  upon,  any  promise  or  assurance,  that 
they  should  not  be  disturbed  during  his  life;  or  to  the 
like  effect.    That  is  perfectly  inconsistent  with  the  tes- 
timony, that  he  Btated,  as  a  condition  to  thetti,  that, 
if  they  would  lay  out  money  in  improvements,  they 
should  not  be  disturbed  in  the  possession  during  his 
fife.   The  Defendant  in  his  second  answer  states,  that 
he  did  not  believe,  know,  or  understand,  that  the  im- 
provements, which  he  saw,  were  making  in  feith  or  con- 
sequence of  any  agreement,  promise  or  assurance  ;  he 
not  having  in  &ct  ever  made  any  agreement,  promise, 
or  assurance,  to  any  effect,  as  in  the  bill  stated,  but 
«s  before-mentioned;  referring  to  the  agreement-  of 
179*. 

As  to  collateral  circumstances,  they  appear  altogether 
in  favour  of  the  Defendant.  The  first  observation  is, 
that  this  agreement  is  supposed  to  have  been  entered 
into  in  October  1790.  It  is  supposed  to  relate  to  mills, 
dien  in  great  want  of  immediate  repair.  The  witness 
so  states  it  The  bill  alleges,  that  their  customers 
were  continuaUy  deserthig  them  on  account  of  their  in- 
ability to  complete  their  engagements ;  that  the  Defend- 
ant (and  the  evidence  goes  to  the  same  pdipt,)  was  e:it'* 
cessively  anxious,  that  even  that  summer  should  not 
pass  away,  before  the  alterations  were  begun;  and, 
that  he  directed  some  wood  to  be  purchased  for  the 
purpose  of  beginning  them.  Yet  it  does  not  appear, 
diat  any  step  was  taken  towards  altering  or  improving 
the  mills  untS  the  middle  of  the  year  1794;  and  all^the 
period  between  1790  and  1794  is  passed  over  both  by 

Vol.  Xn.  F  the 
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the  bni  and  the  erldence:  the  bill  etatuig;  that  the 
Plahitifia,  relying  upon  such  ngreetfient,  did  in  1794* 
proceed  to  make  the  alterations  and  improTements.  It 
is  ¥ery  extraordinary,  that  this  delay  should  appear; 
and,  that  there  should  be  no  attempt  to  account  for  it  in 
aD^ation  even,  still  less  by  evidence. 

Then,  in  1794,  we  find  a  letter  by  one  of  the  Plain- 
tiffs, to  the  Defendant ;  which,  putting  the  evidence  of 
the  witness  out  of  the  question,  is  demonstration,  that 
no  such  agreement  took  place,  as  is  allej^d :  that 
letter  making  a  proposition,  that  as  an  original  propo- 
sition, for  certain  alterations  and  improvements  in  the 
mills;  and  for  negotiation  relative  to  those  alterations 
and  improvements.  According  to  the  bill  and  the  wit- 
ness, every  thing  had  been  completely  settled  and  ad- 
justed in  October  1790:  the  Defendant  was  completely 
'ilifomied  of  the  alterations  intended;  had  approved 
them,  wished  for  expedition ;  the  Plaintiffs  had  agreed  to 
be  at  the  expence ;  and  he  agreed  to  let  them  be  un- 
disturbed during  his  life.  This  letter  is  perfectiy  in- 
consistent with  the  evidence  ^  according  to  which  nothing 
remained  to  be  discussed;  every  thing  was  settied.; 
and  they  proceed  upon  that;  connecting  together  the 
alterations,  begun  in  1794,  with  the  agreement  of  1790; 
not  stating  any  new  discussion  or  engagement  in  the  in- 
terval The  conclusion  is,  that,  if  that  conversation 
did  pass,  no  one  acted  upm  it;  that  it  was  not  thought 
advisable  by  the  Plaintiffs  to  make  the  expenditure,  that 
wi|s  hi  their  contemplation.  The  very  circumstance,  that 
the  alterations  were  not  befo^  begun,  leads  to  that  con- 
clusion :  but,  when  I  see  tiiis  letter,  a  proposal  entirely 
new,  with  the  representation  of  the  subject ;  quite  open 
to  them  •to  treat  upon,  it  is  ^sonclusive  evidenoe,  that 
wbat  was  done  w  1790  wa9  deputed  Gtam;  and, 

tiiat 
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ditt  it  was  thought  necessary  to  come  to  a  new  arrar^ge- 
ment. 

That  letter  is  dated  the  24<h  €>f  MMrch;  and  the 
Defendant  states  by  hk  a!iswer,  that  upon  the  4th  of 
April  an  agreement  took  pkce,  totally  different  from 
Aat  of  1790,  suggested}  viz.  that  he  would  advance 
900/*;  and  furnish  wood  at  a  reasonable  price,  and 
t^ooegraiis;  upon  condition  of  having  interest  at  S  per 
o§nt.  and  the  value  of  the  wood  he  should  famish; 
which  was  about  100/.  and  accordingly  a  ris^  of  the 
rent  took  place  from  that  time;  which  continued  as 
hmg  48  the  possession  of  the  Plaintiffk.  This  agree-' 
ment  in  1794«  is  entirely  passed  over  by  the  Plaintifib. 
They  ascribe  the  rise  of  the  rent  to  another  cause ; 
&at  the  Defendant  did  not  claim  any  rent  during  the 
time  the  mills  were  impairing;  and  they  agreed  to  pay 
hhn  intcvest  upon  the  arrear.  But  that  is  not  sup- 
|k>rted  by  the  evidence.  Then,  the  agreement  of  1794r 
being  proved,  there  would  be  an  end  of  that  of  1790  ; 
if  it  was  ever  so  distinctly  and  substantiaHy  made  out; 
for  there  is  a  total  departure  from  it :  another  arrange^ 
nkent,  upon  quite  a  different  feoting.  I  cannot  -attach  ta 
die  new  agreement,  supposing  it  distinctly  proved,  the 
old  promise ;  for  that  applied  to  quite  a  different  case ; 
in  which  the  Defendant  was  to  advance  not  a  shiOing; 
and,  if  he  had,  Suicliffe,  the  witness,  admitted,  that  th6' 
proper  charge  by  the  Defemlant  would  be  10  per  cent 
not  5  per  cent.  Improvements  being  then  proposed,  which 
the  party  states  may  cost  fiOO^.,  of  which  400/.  Was  to  be 
advanced  by  the  Defendant  at  only  legal  interest,  would 
it  be  equitable  to  draw  the  promise  from  the  propo- 
sition, to  which  it  applied;  and  to  say,  it  must  neces- 
teily  aceompaiiy  every  agreement  that  might  take 
place  at  any  time  between  these  parties :  whatever  mB,f 
be  the  principles,  upon  which  that  agreement  proceeds  ? 

F  2  There 
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1800.       There  cannot  be  any  jnstice  in  that.   The  promise  faik  ; 
PillTno  renewed,  and  attached  to  this  new  agree- 

ment.  Of  that  there  is  no  evidence  whatsoever.  From 
Armitagb.  the  nature  of  the  case  of  the  Plaintiffs  they  could  not  be 
expected  to  produce  any  evidence  of  it;  passing  by, 
and  virtually  denying  the  existence  of  this  new  agree- 
ment; which  is  however  incontestibly  proved  to  have 
taken  place  in  1794.  If  the  improvements  cannot  be 
comnected  with  the  agreement  of  1790,  there  b  an  end 
of  the  Plaintiffs*  case ;  as  far  as  they  seek  to  be  quieted 
in  the  possession  during  the  Defendant's  Hfe;  for,  if 
tjie  promise  either  is  not  proved,  or  is  expressly 
waived  by  the  ^ts  of  the  parties,  they  have  no  specific 
Equity. 

Can  they  then  claim  upon  the  general  equity ;  having 
laid  out  a  great  deal  of  money  in  improving  the  mills, 
with  the  knowledge  of  the  Defendant,  standing  by  seeing 
them  go  on,  not  objecting,  or  in  any  degree  interfering 
to  prevent  them?  Whatever  equity  might  arise  upon, 
that  footing  would  be  of  a  different  sort  from  that 
which  they  could  claim  upon  a  specific  engagement  for 
a  lease  of  a  different  duration.  As  to  that,  if  you  dis- 
connect the  improvements  from  any  specific  engage-* 
ment,  upon  the  faith  of  which  they  were  made,  it  is 
very  difficult  to  give  the  Plaintiff  the  benefit  of  those 
improvements :  to  whatever  degree  they  may  have  ame- 
liorated the  estate.  I  would  go  every  possible  length 
to  aid  parties  in  obtaining  reimbursement  of  expendi- 
ture upon  another's  property ;  of  the  benefit  of  which  he 
has  deprived  them  by  the  exercise  of  his  legal  right ; 
determining  their  lease  from  year  to  year.  What- 
ever hb  own  breast  may  suggest  to  him,  the  ques- 
tion here  is,  what  legal  and  equitable  redress  can  be 
obtained. 


There 
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There  are  different  positions  in  tlie  books  with  re-  l806« 
gard  to  the  sort  of  equity,  arising  from  laying  out  money     j>  ■ 
upon  another's  estate  through  inadvertence  or  mistake:  ii^iNO 
that  person  seeing  that;  and  not  interfering  to  put  the    Arm  it  age. 
party  upon  his  guard.   The  case,  with  reference  to  which    Equity  from 
that  proposition  is  ordinarily  stated,  is  that  of  building  expenditure 
upon  another  man*s  ground.    That  is  a  case,  which  sup-  ^P®**  another's 
poses  a  total  absence  of  tide  on  one  side ;  implying  there-  f  i^^'*^'^ 
fere,  that  the  act  must  be  done  of  necessity  under  the      mistake  • 
influence  of  mistake;  and  undoubtedly  it  may  be  ex-  person 
'  pected,  that  the  party  should  advertise  the  other,  that  seeing  it;  and 
he  is  acting  under  a  mistake.    But  I  do  not  know  any  notinlerferiDg* 
case,  in  which  a  lessee  either  of  a  term,  or  from  year 
to  year,  making  any  improvement  upon  the  estate  hi  his 
possession,  though  with  the  complete  knowledge  of  the 
kndlord,  has  been  held  entitled  as  against  that  landlord 
to  have  his  lease  prolonged,  until  he  shall  obtain  reim- 
bursement for  the  improvements  he  has  made ;  for  he  has 
a  title,  of  which  he  knows  the  duration.    He  is  not  under 
a  mistake  with  regard  to  the  nature  of  his  title.    He  may 
perhaps  be  guilty  oif  great  imprudence ;  if  the  expecta- 
tion, that  his  lease  will  be  renewed,  or  his  possession 
from  year  to  year  will  continue,  prove  unfounded.  But, 
because  that  expectation  is  disappointed,  can  I  say,  he 
has  acquired  a  right  to  a  prolongation  of  his  lease,  or 
to  a  lease  for  a  certain  period  t    What  is  the  information 
the  landlord  ought  to  be  expected  to  give  in  such  a 
cUse  ?    As  there  is  material  information  to  be  given  by    As  to  expen- 
Min  in  a  case  of  decided  mistake,  so  it  might  be  very  diture  by  a  to- 
material  information,  if  there  is  a  certain  lease,  but  bad 
in  law ;  though  I  will  not  pronounce  a  decided  opinion  knowledge  of 

upon  that.    But  what  information  can  he  cive  to  a  ,  ' 

'  aware  also 

tenant  from  year  to  year  other  than  he  possesses:  viz.  t^i^^  ^jj^ lease 

that  he  is  tenant  from  year  to  year,  making  improve-  is  bad,  Qiuere. 
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inents>  and  laying  out  money  upon  an  estate>  in  which 
Pilling  permanent  interest. 

V. 

Armitagb.  I  am  now  supposing,  there  was  no  promise  by  the 
Defendant  to  quiet  the  Plaindffi  in  the  possession  for 
his  life;  for  upon  such  promise,  if  established,  they 
must  succeed :  but,  treating  it  merely  as  the  cietse  of  im- 
provements, made  in  his  view,  that  information  woidd 
not  have  conveyed  to  them  any  thing  they  did  not  pos- 
sess. Then,  suppose,  he  said,  it  was  the  habit  of  his 
family  to  permit  tenants  to  remain  from  generation  to 
generation ;  but  he  is  not  sure,  that  he  shall  let  every 
tenant  remain  for  an  indefinite  period  of  time.  That 
is  implied  from  the  nature  of  the  thing ;  that  the  land- 
lord is  not  bound  to  act  upon  that  habit.  Then  could 
they  have  said,  they  were  making  improvements  upon 
the  supposition,  that  they  were  upon  a  footing  with  the 
other  tenants?  He  swears  distinctly,  he  had  no  such 
intention  at  any  time,  during  which  the  improvements; 
were  going  on,  to  deprive  them  of  their  possession;  and 
it  was  a  circumstance,  that  occurred,  after  the  improvci- 
ments  were  mad6,  and  totally  independent  of  them,  that 
induced  him  to  deprive  them  of  the  possession.  Then, 
what  conduct  is  a  person  in  that  situation  to  hold;  in 
order  to  prevent  that  equity  attaching  ?  I  do  not  know^ 
what  distinct  obligation  there  is  upon  the  landlord.  Can 
it  be  said,  he  must  have  supposed,  they  were  acting 
upon  what  passed  in  1790;  and  therefore  he  ought  to 
have  warned  them  ?  That  is  inconsistent  with  the  whole 
tenor  of  his  defence;  for  he  denies  any  promise  in 
1790,  upon  which  they  ought  to  have  acted ;  and  states, 
that  he  had  totally  forgotteh  it.  Also,  taking  the  agree- 
ment of  1794  to 'have  existence,  there  was  a  case,  to 
which  he  could  ^refer  the  improvements ;  for  in  the  na* 
turc  of  that  arrangement  is  implied,  that  some  im- 
provements 
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provements  should  take  pkee.  At  what  period  am  I  laoa 
aa)r,  he  must  have  seen,  that  they  were  exceedbg  the 
limits  of  any  expence,  they  could  reasonably  be  sup- 
posed incurring,  in  consequence  of  the  arrangement  of  ARMiTAQf* 
1794?  Of  course  he  was  to  see  some  improvements; 
and  there  was  no  neglect  in  not  guarding  against  making 
those.  But  suppose,  there  was  a  period :  it  would  then 
come  back  to  the  ease  of  tenant  from  year  to  year, 
making  improvements  at  his  own  discretion,  upon  the 
hope,  arising  iVom  the  habit  of  his  landlord,  that  it 
would  be  worth  his  while  to  take  the  chance;  having 
no  apprehension  of  being  disturbed;  and,  I  believe,  that 
is  die  real  truth  of  this  case.  These  parties,  independent 
of  any  promise,  rested  so  much  upon  the  faith,  that 
they  should  not  be  disturbed  in  the  enjoyment,  as  their 
ancestors  had  not  been  for  many  years,  that  they  thought 
diemsdves  as  safe,  as  if  they  had  a  lease.  But  can 
I  convert  that  hope  into  an  actual  engagement  by  the 
landlord,  binding  him  down  to  permit  them  t6  con- 
tinue in  possession,  not  for  a  definite  period,  according 
to  the  agreement  of  1790,  but  until  they  shall  be  reim- 
bursed ?  See,  how  bx  that  would  extend.  The  case 
hardly  occurs  of  a  good  tenant,  especially  where  te- 
nants are  seldom  turned  out,  who  does  not  make  some 
impgofemept  Can  a  Court  of  Equity  say,  sodi  a  te« 
nant  is  never  to  be  removed,  until  it  has  been  settled 
in  equity,  how  much  he  has  laid  out  under  the  expecta- 
tion,* that  ht  Aould  not  be  turned  out^  and  tiie  land- 
lord would  Dot  exercise  hi$  legal  right  mHA  reimburse- 
ment ?  This  is  a  hard  case  upon  the  Plaintiffs,  if  they 
lose  all  this  money ;  but,  to  give  redress  in  a  particular 
case,  likely  to  occur  rarely,  am  I  to  lay  down  a  prin- 
ciple, ti&at  would  shake  the  security  of  property  in  al- 
most all  its  ramifications,  and  the  dealings  of  men  with 
each  other  ?  For  that  purpose  I  must  say,  that  the  true 
measure  of  justice  is,  that  a  landlord  shall  never  turn 
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out  a  tenant,  if  improvements  have  been  made  with  the 
knowledge  of  the  landlord,  until  the  tenant  shall  be 
completely  reunbursed. 

The  only  possible  ground  is  upon  the  footing  of  the 
agreement  of  1794:  but  that  is  inconsistent  with  th^ 
shape  of  the  Bill.  If  a  landlord  enters  into  an  arrange- 
ment with  a  tenant  relative  to  improvements,  and  so 
completely  sanctions  them,  as  himself  to  agree  to  ad- 
vance part  of  the  money,  implying,  that  another  part 
i?  to  be  in  advance  by  the  tenant,  I  doubt,  whether  that 
does  not  fasten  an  equity  upon  the  landlord,  precluding 
him,  when  these  improvements  are  made  under  his  au- 
thority, from  saying,  there  is  an  end  of  the  lease.  Such 
an  arrangement,  though  without  a  specific  agreement, 
would  imply  one ;  as  it  would  be  so  contrary  to  good 
tBLith  to  encourage  a  tenant  in  so  positive  and  direct  a 
manner  to  proceed  in  particular  improvements,  and  then 
deny  him  all  benefit,  that  I  think,  equity  would  inter- 
fere ;  and  hold  it  an  implied  term,  that  the  tenant  should 
have  the  fair  benefit  from  the  improvements,  thus  made 
by  the  concurrence  of  his  landlord.  But  the  Bill  ia 
not  at  all  framed  for  redress  upon  that  ground.  On 
the  contrary  they  entirely  pass  by  this  agreement ;  and 
will  not  admit,  that  their  improvements  had  the  slightest 
connection  with  it;  but  refer  them  to  that  of  1790. 


.  Therefore,  upon  the  whole  view  of  this  case,  I  must 
4ismiss  th^  Pill ;  but  certainly  not  with  costs. 
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vents  und  profited  cit  by  leasiiigy  dembing)  or  mort- 
gagingi  raise  the  sum  of  5002.  .  to  and  for  all  and  everjr. 
younger  child  or  children  of  MturtWr  Barry  by  Eleanor^ 
begotten  or  to  be  begotteni  to  be  paid,  subject  to  the  ap- 
pointment of  Martin  Barry ^  at  their  respective  ages  of 
21 »  with  interest  and  survivorship;  and  it  was  declaiedf 
that  then  the  aforesaid  term  of  100  years  should 
cease. 


The  testator  did  soon  after  the  execution  of  the 
settlement;  leaving  Eleanor^  his  wife,  and  William 
Barry,  his  eldest  son,  and  several  younger  children, 
surviving.  By  a .  decree,  pronounced  on  the  8th  of 
Julyf  1740,  upon  the  bill  of  a  bond-creditor  of  Martin 
Barry,  on  behalf  of  himself  and  other  creditors,  against 
Eleanor  Waller,  who  ^was  the  widow  of  the  testator^ 
and  her  second  husband,  and  William  Barry,  and  the 
younger  children  of  Martin  Barry,  and  Thomas  Shur* 
tner,  under  whom  the  Plaintiff  claimed,  and  other  per* 
sons,  it  was  declared,  that  the  settlement,  being  volun- 
tary, ought  to  be  considered  as  void  against  the  Plaintifl^ 
and  the  oth^  specialty  creditors ;  and  that  articles  of 
agreement  for  the  sale  of  the  estates,  comprised  in  the 
settlement,  except  the  next  presentation  to  the  church 
of  Uanrothall,  should  be  carried  into  execution.  An 
account  was  directed  of  the  mortgi^s;  and  payment 
out  of  the  purchase-money;  and  the  reconveyance  to 
Shurmer ;  and  that  out  of  the  remainder  of  the  pur- 
chase-money the  Plaintiff  and  the  other  specialty  cre- 
ditors of  Martin  Barry  should  be  piud;  and  by  thi  con- 
sent of  William  Barry  it  was  directed,  that  the  sum  to 
be  raised  under  the  settlement  for  the  younger  chit- 
dri^n,  after  the  death  of  Eleanor  Barry,  should  be  re- 
tained by  the  purchaser,  to  be  paid  to  them  at  the  age  of 
HI ;  and  that  the  residue  of  the  purchase-money  should 
be  paid  to  William  Barry  f  with  the  usual  divectioni  that 
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18001       two  of  the  children,  who  were  in&nts,  should  join  inf 
.      the  conveyance;  unless  after  coming  of  age  they  should 
shew  cause  against  the  decree. 

By  indentures  of  lease  and  release,  dated  the  Slst 
of  October  and  Ist  of  November,  1740,  for  the  considera- 
tions therein  mentioned,  and  in  obedience  to  the  said 
decree,  Christopher  Walter  and  Eleanor  his  wife,  the 
widow  of  the  testator,  William  Barry,  his  eldest  son, 
and  AUce,  his  wife,  and  Martin,  Walter,  and  John, 
Barry,  three  of  the  younger  children,  granted,  released, 
and  confirmed,  to  Shurmer  the  settled  premises,  to  hold 
to  the  use  of  him,  his  heirs  and  assigns ;  and  in  Hilary 
Term,  1741,  a  fine  was  levied,  in  which  all  the  above 
parties  joined.  Afterwards  William  Barry  died  during 
the  life  of  Eleanor  Walter,  his  mother. 

The  principal  objection,  taken  by  the  Defendant  to 
the  title,  was,  that  it  was  necessary  to  furnish  the  Pe- 
fendant  with  evidence,  that  there  was  a  total  failure 
of  issue  of  WiUiam  Barry;  as  there  was  strong  ground 
to  contend,  that  the  limitation  in  the  settlement  to  the 
heirs  of  the  body  of  Eleanor  Barry  operated  as  a  con- 
tingent remainder  in  favour  of  the  persons  answering 
that  description  at  the  time  of  her  decease;  and,  as 
William  Barry  died  in  her  life,  and  never  answered 
that  description,  there  was  reason  to  suppose,  the  estate 
might  be  still  subject  to  the  title  of  a  descendant  of 
William  Barry\  farther,  that  the  parties  had  not  acted 
under  the  decree  of  the  Court  of  Chancery,  which 
could  therefore  be  of  no  use ;  and  which  was  defective 
and  irregular:  first,  in  not  directing  an  account  of 
the  personal  estate;  which  ought  to  have  been  apptted 
in  the  first  instance,  in  ease  of  the  real  estate ;  Sdly,  in 
directing  the  execution  of  the  contract  without  an  in- 
qwry,  whether  it  would  be  for  the  benefit  of  the  parties 

interested; 
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mteredted:  Sdly,  in  directing  the  surplas  o£  the  puiS 
chase-money,  after  satisfaction  of  all  the  debts  and  in- 
cumbranoesy  the  annuity  to  the  widow,  and  the  charge 
of  500/.  for  the  younger  children,  to  be  paid  to  the 
eldest  son. 

In  answer  to  the  first  objection  it  was  urged  on  the 
part  of  the  PlaintifT,  that  Eleanor  Barry  under  the  luni« 
tations  of  the  settlement  of  1725,  on  the  death  her  hus- 
band Martin  Barry  took  an  estate  tail:  that  it  was 
not.  affected  by  her  subsequent  marriage  with  WaUer ; 
and  therefore  the  fine  levied  by  Mr*  and  Mrs.  Walter 
on  Shurmer'B  purchase  barred  such  estate  tail;  and 
enabled  them,  even  without  the '  concurrence  of  any  of 
her  sons  to  make  a  good  title ;  and  the  evidence  required 
was  .therefore  unnecessary ;  that  the  decree,  though  the 
account  was  not  taken,  which  was  waived  by  the  eldest 
son,  would  protect  the  purchaser ;  who  piud  the  incum- 
brances and  specialty  debts ;  and  parties,  claiming  under 
the  settlement  as  volunteers  against  the  effect  of  that 
decree,  and  what  was  done  under  it,  could  not  disturb  a 
purchajier  for  valuable  consideration;  who  has  against 
the  settlement  all  the  equity  of  the  mortgages,  incum- 
brances, and  debts,  paid ;  that  after  64  years  since  the 
purchase  firom  the  family  of  Barry  under  thaf  decree, 
and  nearly  80  years  sii^  the  death  of  Eleanor  Barry, 
there  was  little  to  be  apprehended  from  the  possibility 
o{  a  clium. 

Mr.  Piggoti,  Mr.  RomUy,  and  Mr.  JLeach,  for  the 
Plaintiff.  . 

This  deed  giving  an  estate  of  freehold  to  Eleanor 
Barry y  with  a  subsequent  limitation  to  the  heirs  of  her 
body  by  Martin  Barry,  lawfully  begotten,  or  to  be  be- 
gotten, contained  in  the  same  instrument,  she  took  a 
vested  estate  tail ;  and  there  is  no  ground  for  contend- 
ing. 
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Curtis 


1806.  ingi  that  her  heir  wQl  take  a  contingent  remainder,  at 
a  purchaser.  The  rule  in  SheUef/$  (88)  has  been 
always  applied  to  a  deed,  as  much  as  to  a  WiQ.  -But 
PiucB.  it  will  be  cotitended,  that  the  last  limitation,  to  the 
heirs  of  the  body  of  Eleanor  Barry  by  Martin  Barry^ 
begotten  or  to  be  begotten,  is  an  equitable  estate,  and 
eannot  unite  with  the  preceding  legal  estate :  the  only 
way  therefore  by  which  the  latter  can  have  .e£fect,  is  as 
a  contingent  remainder ;  which  cannot  take  effect  during 
the  life  of  Ekanor  Barry ,  according  to  the  mdidnit 
NemQ  Huere^  VpoentM:'  The  estates  for  Ufe  to 
Martm  and  Eleanor  Barry  are  cleariy  legal  estates;  and* 
if  the  subsequent  remainder  is  Yested,  it  could  not  by 
any  subsequent  event  become  contingent;  though  a 
Contingent  remainder  may  by  a  subsequent  event  be* 
come  vested.  The  heir  having  joined  in  barring  the 
estate  t«l,  no  objection  can  be  raised  upon  the  statute 
of  jfifoiry  VII.  (84),  as  to  estates  taken  ex  provisiom 
mri:.  which  would  certainly  have  prevrated  a  fine  by 
her  alone;  , extending  to  fines  as  weU  as  recoveries, 
accordiAg  to  Skepherd^s  Toyehgiome,  and  PiggoU,  upen 
Recoveries;  which  is  also  plain  from  the  Statute  of 
JSfowy  Vin(85). 

The  pHnciples  of  the  case  <^  Doe  y.  Hicks  ( 86  ),  a  casQ 
upon  a  Will,  hftve  a  direct  app^cation.  The  conatruc^ 
tioii  is  not  natural^  and  the  intention  could  not  be,  that 
the  trustees  should  take  the  absolute  fee  in  the  firs4 
instance;  a  term  of  100  years  by  express  limitation 
wmpediately  afterwards^  The  former  estate  therefore 
must  be  limited  to  the  life  of  Eleanor  Barry;  with 
which  Kfe  the  objects  of  that  trust  terminate.  Fenables 
Y«  j|forrM(  87)^  which  was  upon  a  deed,  is  distinguish* 

ahle. 

(08)  1  Ch.  94.  (8$)  SUt  a2  Htn.  VIII^ 

(84)  Stat  U  Ben.  VII,  e.m 
e.  V>.  (86)  7  Term  Rep.  433. 

(87)  7  Term  Rep.  343,  43a. 
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nhk.  Thfe  ease  b  much  stronger  ihanZloyctv.  Johne9(88); 
III  which  the  irregulanties  were  much  more  extraordfaiapj. 
Jn  thk  instance  every  one  of  the  family  vai^  brought 
hefore  the  Court. 

f 

Mr.  Riehardi  and  Mr.  Bett,  for  the  Defendant. 
Admittihgy  that  the  son' having  joined,  no  objection 
era  arise  upon  the  statute  of  Henry  Ylt,  the  flr^  ^es- 
IkMi  is,  whedier  upon  the  fitce  of  this  deed  Ekanor  Barry 
iiad  rnich  an  estate  as  enabled  her  to  make  a  title  in  the 
nuoMier,  fai  which  she  has  attempted  to  do  so.  The  in* 
tmtion  must  govern  in  the  construction  of  a  deed,  as 
WeD  as  a  Will :  the  only  distinction  beingi  that  it  is 
sought  with  more  Uberality  in  the  latter  instrument  thaki 
in  the  former,  supposed  to  be  prepared  with  better 
advice.  If  Eleanor  Barry  should  marry  again,  the  ob- 
ject was  to  depvi^  her  of  the  estate,  before  limited  to 
kcTy  and  to  give  her  only  a  rent-charge.  From  the 
period'  of  a  second  marriage  there  is  no  estate  in  her, 
tat  only  an  interest  to  receive  the  annual  sum  of  50/. ; 
and  the  whole  interest  in  the  estate  is  in  the  trustees ; 
who  are  in  Law  and  Equity  the  owners,  object  to 
dmr  trust.  There  was  no  estate  therefore,  with 
wfaidi,  when  she  became  a  widow,  the  limitation  to 
tiie  heirs  of  her  body  could  unite.  That  limitation 
tti^t  avail  as  a  contingent  remainder  to  the  heir  of 
her  body  at  her  death.  When  she  levied  the  fine, 
therefore,  she  had  no  interest:  neither  had  her  son; 
for  until  her  death  her  heir*  could  not  be  known.  The 
eleet  of  the  words  primA  fade  is  to  give  the  absolute 
estate  to  the  trustees;  and  it  must  be  shewn,  that  it 
Wtts  only  for  the  life  6f  *  tihe  widow ;  which  cannot  be 
itepfied,  uiilese  required  by  the  geneial  tenor  of  the 
deed.   But  upon  this  deed  an  absohite  necessity  ap« 

pears, 

(88)  AH^  Vol.  IX,  31 
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180^  pears,  that  there  should  be  this  estate  in  fee-sfanpl?. 
Curtis  part  of  the  estate  must  necessarily  have  been 

V.  the  tnisteea  in  fee,  as  the  advowson  must,  the  same 

Price.  construction  should  be  made  as  to  die  whole.  The  ad- 
▼owson  is  not  confined  to  the  life  of  the  widow.  The 
second  or  any  other  son  is  to  be  instituted  and  in- 
ducted even  after  her  death,  at  any  distance  of  time; 
wl^fh^shews,  the  object  was  a  continuing  trust  The 
construction  of  this  deed  therefore  is  necessarily,  put- 
ting it  in  the  strongest  way,  a  legal  estate  to  the  wife 
for  life,  with  an  equitable,  and  therefore  a  contingent 
remainder  to  the  heir  of  her  body.  It  b  not  probable, 
that  the  eldest  son  was  intended  to  be  wholly  in  her 
power. 

Next,  the  decree  is  erroneous.  There  was  no  right 
to  waive  the  account.  It  is  irregular  also  in  other  re- 
spects ;  stating,  that  the  conveyance  was  void ;  as  bemg 
voluntary;  Such  a  deed  is  void  as  against  purchasers ; 
but  not  as  against  creditors,  unless  it  is  fraudulent; 
for.  which  purpose  there  must  be  creditors  at  the  time, 
according  to  Stephens  y.  Olive (89).  If  the  limitation 
to  the  heirs  of  the  body  is  a  contingent  remainder,  then 
it  rests  upon  the  decree;  and  the  pajrment  to  the  son 
was  quite  wrong.  The  tide,  if  bad  in  itself,  is  not  con- 
firmed; as  being  made  under  the  direction  of  a  Court  of 
Equity. 

Mr.  Piggoiif  in  Reply. 
.The  objection,  that  the  intention  could  not  be  to 
give  the  wife  a  power  of  disappointing  the  eldest  sob, 
might  be  made  in  every  case,  in  which -the  rule  in 
SheUey's  Case  prevails.  In  truth  the  author  of  die  hskr 
strumenthas  no  such  intention:  die  power  arising. firotfi 

the 

(89)  2  Bro.  C.  C.  00.  Imsk  885.  WilliamtY. Kidney,  font, 
T,  WilkinBim,  ante.  Vol.  V,  186. 
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the  eomtrtiction  of  thie  kw  upon  the  words.  But  that  in- 
tention cannot  be  attributed  in. this  instance  consistently 
with  the  rules  of  Law;  as  the  . trust  must  necessarily 
determine  with  the  death  o(  Eleanor  Barry  ;  and  cannot 
endure  beyond  that  period.  It  is  not  -uncertain  in  any 
other  respect  than  as  depending  upon  the  duration  of  her 
life.  The  term  cannot  be  rejected,  and  cannot  stand 
wi&  the  fee  in  the  same  trustees. 


1806. 

Cdrtis 
.  Pricb. 


27ie  Master  of  the  Rolls. 
in  diis  cause  I  understand^  that  both  parties  wish  to, 
have  my  judgment,  without  a  reference  to  the  Master, 
or  stating  a  case ;  which  I  should  upon  one  point  have 
been  disposed  to  direct.  It  is  admitted,  that,  if  Shurmer 
acquired  a  good  title  in  1740,  the  Plaintiff  can  make 
a  good,  title  now ;  and  it  is  admitted,  that  Shurmer  did 
acquire  a  good  title,  provided  there  was  an . estate  tail 
in  Ekanor  Barry,  afterwards  Walter  \  for  it  is  not 
contended,  that  the  Statute  of  fleitry  YII  (90)  has 
any  operation.  That  Statute,  being  made  for  the  pro* 
teetion  of  the  interests  of  the  issue,  cannot  apply/  when 
the  heir  in  tail  himself  has  joined  witii  his  mother  either 
in  the  fine,  or  in  the  conveyance,  declaring  the  uses  it  is 
intended  to  efiectuate.  But,  supposing  her  not  to  have 
had  an  estate  tail^  and  consequently  that  Shurmer  did 
not  by  the  mere  force  of  the  conveyance  to  him  acq^ure 
a  title,  yet  it  is  contended  fo;r  the  Plaintiff,  that  he  had 
a  secure  and  unimpeachable  tide  by  the  decree,  under 
which  he  purchased.  The  first  consideration  therefore 
18,  whether  Mrs.  Barry,  afterwards  Walter,  had  an 
estate  .tail;  depending  upon  the  question,  whether 
npon  the  construction  of  the  settiement  of  1725  the 
remainder,  limited  to  the  fieirs  of  her  body,  be  legal 

or 

(90)  SUt  11  Hem.  VII.  c.  20. 


Dec.  lOtJL 
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or  equitable:  if  legal,  it  •  is  said,  it  will  unite  with  the 
freehold  interest,  given:  to  her  before ;  and  will  vest  iv 
her  an  estate  tail;  if  equitable,  it  cannot  so  unite  witb 
the  preceding  legal  freehold;  and  the  consequence  is, 
that  it  must  be  a  contingent  remainder  to  such  pen- 
son  as  should  answer  tbo  description  of  heir  of  the 
body  of  Eleanor  Barry  at  the  time  of  her  death.  The 
use  to  Martin  Barry  waB'  executed  in  him;  not  a  tnist-r 

,  so*  was  the  use  to  his  wife  during  her  widowb€>od  a 
use  executed.  Then  upon  the  event  of  her  marriage 
follows  the  limitation/ upon  which •  the  questiqp  .arises; 

•giving  the  trustees  the  absolute  fee;  and  tAe  use  i» 
executed^  in  them» 

It  is  contended  for  the  Plaintiff;  that,  though  this  limi- 
tation does  in  words  give  the  absolute  fee  to  the  tnup- 
tees,  yet  in  sound  construction,'  both  with  reference 
to  the  purposes,,  for  which  it  is  limited  to  them,  and 
to  other  parts  of  the  settlement,  it  must  be  construed, 
as  if  the  words  during  her  Ufe**  were  added  to  the 
fimitalron  to  the  trustees...  It  is  said,  the  purposes, 
for  which  the  limitatibn  is  raised,  are '  purposes,  thslt 
iermmate  with  her  life :  the  first  trust  being  to  pay 
her  50/.  a-year  during  her  life :  the  other  trust  to  employ 
Ihe  residue  of  the  rents  and  profits  in  the  mainte- 
liance  of  the  children..  I  keep  out'  of  view  for  die 
jpresent  the  clause  as  to  the  advowson ;  and,  passing 
that  by,  shall  consider  afterwardS)  whether  that  will 
make  a  difference  in  the  construction.  It  is  said,  the 
i^ttler  muist  have  mtended  to  limit  the  estate  of  the 
toistees  to  the  life  of  the  wife;  for  at  the*. moment  <dr 
her  death  the  term  is  given  to  those  very  trUsteeB; 
.  ^bich,  upon  the  supposition,  that  they  ^ad  th^  Jfe^ 
Mready.fay  the  use  executeid,  cduld  not  arise :  it  is  there^ 
fiMre  necessary  to  adopt  a  construction,  that  will  give 
efiect  to  the  whole  settlement;  and,  if  the  proposed 

construction; 
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00fi8taiction  be  adopted^  then  the  *  reminder  to  the 
heirs  of  the  body  of  Eleanor  Barry  will  be,  not  con- 
tingent, but  vested ;  and  w31  tlnite  with  the  estate  for  life. 
I  am  taking  that  for  granted,  that  it  will  unite ;  though 
it  wiEis  in  some  degree  argued,  but  not  pressed,  that,  as 
her  estate  is  to  terminate  in  case  of  her  second-  mar- 
Hage,  the  two  estates  could  not '  unite,  so  as  to  vest  a 
complete  estate  tail.  That  point  is  quite  at  rest ;  fotr 
an,  that  is  required  by  the  rule  in  Shelletfs  Case  {91 ), 
is,  that  the  ancestor  shall  take  an  estate  of  freehold, 
and  af);9rwards  in  the  same  conveyance  an'  estate  shaH 
be  given  to  his  heirs.  The  estate  during  widowhood  is 
an  estate  of  freehold;  and  the  possibility,  that  it  may 
terminate  in  the  life  of  the  widow,  and  before '  there 
can  be  an  heir,  is.  no  objection. 

A^fainst  th&  construction  it  is  alleged,  that  it  is  neces- 
sary, diatlhe  fee  should  remain  in  the  trustees  beyond 
the  fife  of  Mrs.  Barry,  on  account  of  the  clause,  which 
immediately  succeeds  the  declaration  *  of  the  trust,  iipon 
irfiich  the  trustees  were  to  hold  the  estate,  before 
fimited  to  them.  It  is  clear,  thait,  if  the  estate  of 
die  trustees  can  upon  other  grounds  be  confined,  as 
tile  Plaintiff  contends,  it  is  not'  necessary,  that  it  should 
remain  unlimited  by  any  thing  contained  in  that  clause ; 
ibr  it  is  no  declaration  of  any  trust,  which  the 
trustees  have  to  perform.  It  is,  not  a  declaration, 
fliat  they  shaH  present  to  the  living;  or  do  any  act; 
bitC  a  declaration  of  the  intention  of  all  the  parties, 
fliat,  if  there  shall  be  a  second,  or  any  other  younger, 
son,  capable  of  taking  the  next  presentation,'  he  shaH 
lucveit;  as  he  might;  let  the  presentation  be  vested  in 
^tiiom  it  may.'  The  only  question  then  is,  whether  the 
Goort  is  authorized  upon  the  other  ground  to  read  this 

settlement, 

(91)  1  Co.  94. 
G« 
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aettlexnenty  as  if  the  words  "  during  the  life  of  Eleanor 
''  Barry  "  were  inserted.  The  case  of  Doe  v.  Hicks  (  92  > 
is  very  much  -  in  point ;  where,  though  the  Umitation  to 
the  trustees  was  nqt  expressed  to  be  confined,  yet  it 
was  construed  to  operate  only  for  the  liy'es  of  the  several 
tenants  for  Ufe;  upon  two  grounds:  first,  that  the 
objecty  for  which  the  estate  was  given  to  tlie  trustees, 
did  not  require  it  to  endure  any  longer:  the  object 
being  to  preserve  contingent,  remainders:  2d\y,  that  the 
intention  must  have  been  to  limit,  at  least  the  party 
must  have  understood  himself  to  be  limiting,  only  during 
the  lives  of  the  several  tenants  for  life ;  as  he  repeated 
the  limitation  each  time  that  he  Umited  estates  for 
life-  . 

•That,  I  admit,,  was  the  case  of  a  Will.  A  case 
however,  a  short  time  before,  upon  a  deed  b  there 
cited;  which  gave  Ijoxd  Kenyan  occasion  to  state  the 
ground,  upon  which  the  former  case  was  decided,  mo«e 
particularly  than  upon  the  argument  of  that  case.  The 
other  case  is  Venables  v.  Morris  (  93 ) ;  in  which  the  .Court 
held,  that  ,  they  could  not  read  the  deed,  as  if  the  words 
"during  the  life  of  Hannah  Morris''  were  insert^* 
But  Lord  Aeifydn, stated  the  ground  of  the  difference  to 
be,  not,  that  the  -  one  casewas  upon  a  Will,  tfie  other 
upon  a  deed;  but  that  in  the  one  case  the  construc- 
tion was  necessary ;  to  give  effect  to  the  apparent  inten- 
tion: in  the  other  it  was  not  necessary;  and  in  my 
opinion  not  only  was  not  necessary,  but  was  not  conf- 
sistent  witli  that,  which  the^settlement  meant  to  provide 
for:  that*  is,  not  with  all  the  cases  it  meant  to  provide  for. 
An  estate  for  life  was  limited  to  the  husband,  with 
remainder,  to  trustees  to  preserve  contingent  remain^- 
(ders:  remainder  to  the  wife  for  life;  and  a  limitatioB 

to 

(02)  7  Term    Rep.    433,     post.  Vol.  XVIIl,  306. 
See  Wyhham    v.  WyhlAm,        (93)  7  TVrm  Aep.  342,  488. 
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%o  the  trufiteesy  and  their  heirs^  generally^  not  duHng  im& 
the  life  'of  the  wife,  to  preserve  contingetit  remain- 
ders :  but  a  power  of  appointment  was  given  to  the 
wife.  In  the  execution  of  that  power  she  might  have  Pricb. 
occasion  to  make  contingent  limitations ;  and  therefore 
the  estate  was  very  properly  left  absolute  in  the  tnidteeSf 
to  support  those  possible  contingent  limitations* 

In  this  case  there  is,  first,  what  existed  m  Doe  v« 
Hicis{94f):  a  purpose  to  be  answered,  for  which  an 
estate  in  the  trustees  during  the  wife's  life  would  be 
snffidient;  laying  the  advowson  out  of  the  case:  next, 
a. limitation  for  a  term  of  years;  which  could  not  arise 
consistently  with  the  estate  in  fee  to  the'  same  trustees. 
Therefore  not  only  is  this  case  similar  to  that  of  Doe  v. 
Hicks  in  the  particular,  upon  jirhich  tlie  Court  proceeded, 
but  this  is  stronger;  as  the  intention,  not  only  would 
not  be  answered,  but  would  be  contradicted,  unless  tbe 
Phdntiff*s  construction  is  put  upon  the  general  words  of 
the  limitation  to  the  trustees.  As  this  however  would 
have  been  a  very  fit  question  to  be  submitted  to  a  Court 
of  law,  viz.  what  interest  the  trustees  took  during  the 
Efe  of  the  wife,  I  should  feel  considerable  reluctance .  in 
deciding  it  by  my  opinion ;  if  the  judgment  I  have  formed 
upon  the  other  branch  of  the  case  did  not  render  it  of 
very  little  consequence^  whether  that  opinion  is  well 
founded,  or  not. 

The  second  questicsi  is,  whether  the  purchaser 
Skurmer  in  1740  was  not  perfectly  secure  by  the  De- 
cree, under  which  he  purchased :  whatever  might  be 
the  direct  effect  and  operation  pf  the  conveyance, 
ipade.  to  him  under  that  Decree,  ais  considered  sepa- 
rately. 

{QA)  7  Term  Rep.  433. 
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1800b  rately.  The  settlemeiit  was  executed  after  the  settler** 
marria^  :  a  voluntary  settlementf  A  creditor  /filed  \m 
Bill  in  1740;  impeaching  that  settlement,  as  voluntary^ 
PriciL  and  consequently  fraudulent  against  creditors  by  spe* 
cialty;  stadng  likewise  a  contract  by  the  several  parties, 
the  mother  and  sons  and  Shurmer,  for  the  purchase  ^ 
that  Shurmer  declined  to  perform  the  i^ontract  without 
a  Decree  ^  and  .  praying  execution  of  the  contract.  The 
Bill  stated,  that  the  personal  estate  of  Martin  Barry 
was  very  inconsiderable ;  which  was  also  stated  by  the 
Answer.  Upon  this  case  a  Decree  was  made;  declaring 
the  settlement  voluntary,  and  void  against  specialty  cre- 
ditors ;*  directing  an  execution  of  the  contract ;  and,  that 
upon  payment  of  the  money  all  necessary  parties  should 
join  in  the  conveyance  of  the  estate  to  the  purchaser. 
It  is  said,  that  though  J^fiarmer's  purchase  was  thus 
sanctioned  by  the  Decree,  yet  there  are  many  irregulan* 
ties  in  that  Decree ;  and  therefore  his  title  does  not  de^ 
rive  from  it  that  protection,  which  it  would  have '  from 
a  Decree  regular  in  all  respects.  The  ground,  upon 
which  the  Decree  proceeds,  is,  that  the  settlement  is  vop* 
luntary :  so  that  the  point  now  to  be  examined  is,  whe^ 
ther  there  was  sufficient  ground  for  so  declaring  .it.  The 
bonds  were  executed  before  the  settlemient.  Upon  the 
face  of  the  proceeding  therefore  the  party  was  indebted 
at  the  date  of  the  settlement;,  apd  upon  the  answer  he 
must  be  taken  to  have  been  indebted  to .  a  v^y  coonderi 
able  amount  at  the  date  of  the  settlement ;  and  his  death 
happened  soon  afterwards.  It  is  impossible  at  this  tiihe  to 
raise  a  doubt,  whether  the  Decree  had  any  foundation,  ai^ 
not.  It  must  have  been  proved  that  this  settlement  wae 
under  circumstances,  that  made  it  vdiuntary  accordmg  td 
the  Statute  (95),  and  the  construction,  given  to  the  Statute 

by 

• 

(96)  SUU  id  mx,  6. 
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%  this  Court   This  is  not  a  case  therefore,  ih  whieU  isOQ. 
diere  is  any  question  upon  the  title  of  the  estate  to  be  Odrtis 
sold;  for  no  doubt  is  started,  that  this  was  the  estate  of  ^ 
Marfin  Barry.   It  was  right  therefore  to  sell  it  for  his  Prigs. 
creditors^   This  is  not  a  case^  where  there  is  a  doubt^ 
whether  the  perison  had  any* title  to  the  estate;  and 
consequently  whether  the  purchaser .  could  •  acquire  any 
title.      .  • 

Then,  if  this  case  is  to  be  considered,  as  if  it  was 
dear,  that  the  remainder  to  the  heirs  of  the  body  of 
EttoMT  BufiHf  was  contingent,  the  question  is,  whether 
that  makes' any  difference  with  regard  to  the  security  of 
the  title,  which  the  purchaser  gets  imder  the  Decree. 
It  would  make  great  difference  with  regard  to  the  coq- 
▼eyance  from  the  party.    A  settlement  of* this  kind  is  Volnnttry 

only  as  against  creditors :  but.  only  to  the  extent, 
in -which  it.  may  be  necessary  to  deal  with  the  estate  for 

creditors,  good 

drair  satisfaction,  it  is  as  if  it  bad  never  been  made.    To  ^^i^^^ 
every  other  purpose  it  is  good  (96).    Satis.fy  the  ere- poses. 
ditOTs ;  and  the  settlement  stands.    The  Court  freqiiendy 
is  obliged  to  seD  die  whole  estate ;  though  the  whole  pro^ 
ceeds  are  not  necessarily  applicable.    But  the  putrchaser  ' 
is  not  answerable  for  the  mode,  in  which  it  has  been* 
soU[  by  the  Court,  nor  for  the*  disposition^  which  the 
Court  majtes  of  the  money.    The  objections,  taken  to^ 
this  DecreCi^  are^  that  the  Court  has  not  done  what  it 
ooght  for  the  security  of  those,  who  after  the  creditors 
bad  an  interest  in  the  estate  upon  the  Defendant  s  con- 
stmction.   What  is  that  to  the  purchaser  ?  Is  it  for  him  ^ 
to  inquire,  whether  the  Court 'has  deak  properly  with 
the  fund,  wlych,  it  obliged  him  to  pay  in  ? 

It  is  said,  diere  are  two  omissions  and  an.improper- 
direction  in  diis  Decree,  upon  the  supposition,  that,  the 
Mltimat^  interest  in  this  estate  is.  ih  contingency.  The 

first 

(pfl)  Post,  Vol.  XIV,  m 
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1906/  first  omission  is,  that,  there  is  no  account  of  the  personal 
estate ;  which  ought  to  have  been  applied  in  the  first 
instance  m  ease  of  the  r^al  estate.  JSut  that  is  a  dureQt 

Pr^cb.  act  of  the  Court;  not,  that  the  account  is  waived  by  the 
.  agreement  of  the  parties :  but  it  is  waived  in  the  presence 
of  the  Court  by  the  express  assent  of  the  eldest  son. 
Another  act  of  the  Court  was  the  direction  for  execution 
.of  the  contract  without  any  inquiry,  whether  it  would,  be 
for  the  benefit  of  the  pKrties  interested.  That  is  a  pre- 
caution, that,  if  it  was  in  the  view  of  the  Court,  and  for 
unascertained  parties,  wt\o  might  be  interested,  it  might 
be  ^t  to  adopt  But  that  also  is  the  act  of  the  Court, 
Is  .it  to  .be  expected,  that  the  purchaser  should  insist 
upon  that  inquiry? 

The  improper  direction,  as  it  undoubtedly  would  be^ 
if  the  deed  is  to  b^.  construed,  as  the  Defendant  con- 
tends; is, .  that  the  surphis  o^  the  money  after  payment 
of  all  the  d^bts  and  incumbrances,  the  sum,  which  £be 
widow  agreed  to  take  f9r  her  annuity,  and  the  BOOL  ta 
the  younger  children,  should  be  paid  to  .the  eldest  son. 
If  it  was  not  yet.  ascertained,  who  the  heir  of  the  body 
would  be,  as  it  could  not  be,  if  the  limitation  was  a 
contingent  remainder,  that  was  an  improper  direction,. 
The  money  ought.to  have  been  brought  into  Court  But 
that  is  not  an  application  of  the  m<mey,  for  which*  the 
purchaser  can  be  accountable.  The  only  way,  in  which 
the  parly  is  really  interested,  if  he.  should  turn  out  to  be 
a  different  ,  person  from  any  of  those  parties  to  that  pro-> 
ceeding,  to  affect  the  purchase,  is,  that  no  account  of  the. 
personal  estate  was  directed ;  for  upon  any  other  suppov 
sition  than  that  the  personal  estate  was  fi^y  sufficientt 
the  real  estate  must  have  been  sold.  But  that  is  so  im- 
probable a  supposition  after  such  a  length  of  time,  65 
years,  that  it  cannot  be  looked  at  as  a  point  the  party 
riiould  be  let  in  to  establish ;  vis.  .that  the  personal  estate 

was 


CASES  IN  CHANCERY. 


105 


was  sufficient  for  all  the  debts ;  and  I  do  not  knoWi  ihat  1006. 
it  would  do  htm  good ;  for  frequently  upon  the  Master's  Cubtis 
Report  the  Court  decrees  a  sale  provisionally  (  97  )•  Pro- 
bably  the  psnrties  were  satisfied,  that  the  personal  estate  Price* 
was  very  inconsiderable,  and  the  account  would  have  an-    Sale  of  real 
swered  no  purpose;  aikl  would  have  created  expence. 
WUUam  Barry  could  have  no  inteirest  in  waiving  it;  for  ^^^^i 
he  was  to  get  the  balance.   Therefore  his  interest  re* 
quired  the  previous  application  of  the  personal  estate.       count  of  the 

personal  es- 

Theri  the  only  injury  could  be  by  not  procuring  a  tatc,prenoasIjr 
suffidentpiiccy  and  not  securing  the  money  for  the-per^  applicable, 
agn  entitled.  In  Lloyd y.  Johnes  {98)  irregularities  die 
most  substantial  had  taken  place.  In  that  case  an  ac- 
count of  the  personal  estate  had  been  actually  decreed : 
yet  it  was  never  taken.  So,  it  might  be  argued,  ihkt  the 
decree  had  made  it  a  condition  precedent  to  the  applica- 
tion of  the  real  estate,  that  the  personal  estate  should 
be  first  applied.  Then  the  cause  was  brought  on  for 
ikrther  directions  upon  a  separate  report ;  and  one,  that 
was  never  filed.  The  decree.upon  farther  directions  for 
a  sale  was  to  pay,  not  only  the  testator's  debts,  but  also 
ihose  of  Pugh  ;  which  were  no  charges  upon  the  estate. 
Yet  Lard  Chancellor's  opuiion  was,  that,  if  the  pur- 
diaser  could  not  be  affected  upon  some  other  ground,  he 
could  not  be  afiected  by  the  irregularity  of  the  proceed- 
ings; though  be  had  notice:  all  the  proceedings  being 
stated  in  the  agreement  for  bis  purchase ;  and,  though 
liie  Lord  Chancellor  was  irilUng  to  direct  the  account, 
if  desired,  I  do  hot  understand,  ^at  his  Lordship  in«» 
tended  that  to  afiect  the  purchaser ;  but  only  to  shew 
the  claims  of  the  parties,  interested  in  the  result  of  that 
apeount,  |as  i^jsdnst  em:h  pth^, 

Supposing 

X97)  See  ante.  Vol.  IX,  65,  Lhyd  v.  JoAaef.  VIII,  2, 
ffoime  V.  Sianlef,  (09)  Ante,  Vol,  IX,  37, 
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laOiX. .  '  SbppottDg  therefore  this  decree  IiaUe  to  objectum  ki- 
aU  these  pomts,  the  purchaser  is  not  in  any  degree  re- 
sponsible;, and  is  perfectly  safe  in  the  title^  which  he 
Pricb*  takes' under  the  decree*.  I  have  reasoned  this  upon  the 
sup|K)sitti»]|  that  the  decree  is  irregular.  3utfor  thatI 
must  suppose,  that  the  Court  construed  the  settlements 
as  the  Defendant  contends  it  ougbtjr  and  as  I  think  it 
ought  not,  to  be  construed ;  for,  as  I  construe  this  set- 
tlement, the  decree  is  not  liable  to  objection  throughout ; 
for  upon  that  supposition  the  parties  had  among  them 
the  whole  interest  in  the  estate.  William  Barry,  having 
agreed  to  purchase  his  mother's  interest,  might  properly 
waive  the  account  of  the  persopal  estate^  and  any  refer- 
enoe  as. to  the  contract;  and  it  is  scarcely  possible,  that 
the  Court  could  proceed  upon  any  other  ground ;  the 
settlement  htiog  di$tanetly  before  the  Court  at  length, 
upon  the  pjeadiqgs.  I  have  stated,  that,  when  a  settler 
nient  is  declared  void  as  to  creditors^  it  is  only  as  to 
them^  The  Court  was  the^fore  necessarily  called  upon 
to  look  into  Uie  settlement;  in  order  to  see  what  to  do 
with  the  residue  of  ibe  purchase-money;  and,  direct*, 
ing  that  to  be  pdd  to  William  fiarry,  they  could  not 
possibly  construe  the  limitation  to  be  a  .  contingent  re«. 
miiinder;.  which  ^ould.-  have  left  the  right  to  the  money 
perfi^tly  unascertained.  The  Court  must  therefore  havo 
ptooeeded  u^ii  th^  same  •  ground,  that  is,  I  think,  now. 
to  be  adopted*  * 

Ujion  both  gro^nds9  therefore,  this  agreement  ought- 
to  be  perfermedf 
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:    March  17fA, 

GASKARTH  r.  Lord  I^OWTHER  (99).  ^^xqo^!^' 

Aug.  2.7tk4 

^jpHE  late  hot  A  Lonsdale  in  August  1790  purchased  by,    Decree  upon 

auction  the  manor  of  Penrith  and  other  estates  m-  the  Answer, 

Cumberland,  belonging-  to  the  Hauitiff.     Some  corre-  admitUng  a 

spondence  took  place  between  the  solicitors,  with  refer-  ^ 
1,  ,       111        -1  :a  letter,  olfbr- 

ence  to  the  abstract :  but,  though  the  purchase  was  to       ^  ^ 

be  completed  *y  the  2d  of  February,  1791,  no  effectual  valuation,  for 
step  was  taken  .for  carrying  the  contract  itito  estccutiou  ^  conveyance 
previous  to  the  year  1796,  On  the  1st  of  JaTtt^ar^  in  od  pay meot  of 
that  year  a  letter  was  written  to  Lord  Lonsdale  by  the  the  purchase- 
Plaintiff;  which,  reminding  luox A  Lonsdale,  that,  when  money  into  the 
the  Plaintiff  sold  his  estate  2X  Penrith,  some  years  ago,-  pJl^^^jj^^^JJ*^ 
his  Lordship  was  one  of  the   purchasers,  proceeded  ^^j^^Jq  j^^. 

.in  default  of 

lam  under  the  necessity  of  settling  all  my  affairs t  payment  the 

**  and  therefore  most  earnestly  desire  you  to  say,  wherf  bill  to  be  dis- 

"  Imustivait  upon  you  to  complete  your  purchase;  and  missed  with 

"  I  hope,  an  early  day  will  not  be  inconvenient.    I  have  c®**** 

"  since  your  agreeiiig  to  purchase  bought  a  small  estate? 
^  '  n  T  \      V?   w  ?      i.  .    A  X  V.  1.  contract  until 

of  the  late  Mr.  Ratncock^  m  front  of  my  house,  which  p^^m^^^^ 

**  was  always  thought  a  very  desirable  thing.    I  offer    rj^^  estate 

"  thftt  at  a  fair  valuation.    I  suppose  youll  think  with'  therefore  did 

me  that  they  should  not  be  again  -^separated.  If  it  \s  not  pass  by  a 
"  hot  your  wish  to  complete  the  purchase  of  what  you  previous  de- 
•'bid  for,  please  to  inform  me;  and  order  any  writingi         but  der 

or  articles  of  sale  to  be  returned."  The  letter  con-  "tended  .to  the 
eluded  with  expressing  his  anxiety  "  to  finish  thi?  pur- 

chase,*'  and  the  difficulties  this  purchase  uncom- 
"  pleted  might  cause  to  his  heir  and  Lord  Lonsdale ; 
and  j^essing  for  an  answer.  ^ 

Upoti 

This  case,  decided  by     parUcubr  einivmstafltccs  bf 
|Lk>ph]  Eldon,  could  not  from     published  sooner. 
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Oabkarth 
Lord 

IiOWTHB9. 


UpontbeSOth  of  April,  1796,  Lord  Lonsdale  filed  a 
bill  against  Gaskarth ;  stating  the  sale  by  auction ;  at- 
tributing tbe  delay  in  completing  the  purdiase  to  defects 
in  the  title :  alleging,  tbat  on  the  3d  of  January,  1796, 
an  agreement  in  writing  was  signed  by  Gaskarth  for  the 
purchase  by  Lord  Lonsdale  of  the  other  premises  in  Pen^ 
riih,  mentioned  in  the  letter,  at  a  fair  valuation :  and 
praying  a  specific  perfbrmacnce  of  .both  contracts. 


The  Defendant  Gaskarth  by  his  answer  to  that  bill 
stated,  that  the  Defendant  not  receiving  any  answer  to 
bis  repeated  desire,  that  the  Plaintiff  would  complete  /bis 
purchase;  served  notices ;  declaring  the  deposits  for- 
fisited,  and  the  contracts  void;  and  after  some  farther 
negociation  about  the  title  gave  another  notice,  offering 
a  conveyance  on  or  before  tbe  3d  of  June,  1791^  of  the 
manor  and  estate  at  Penrith :  requiring  payment  of  the 
money,  with  4}  per  ceni.  interest  firom  the  3d  of  FebrU" 
ary ;  and  declaring,  that  the  Defendant  would  not  con« 
sider  himself  bound  to  execute  such  conveyance  at  any 
future  tim^  after  the  3d  of  June\  that  he  had  not  entered 
into  any  agreement  with  hord  Lonsdale  except  as  to  the 
estates  sold  by  auction  ;  but  admitted  th6  letter  above 
stated;  and  tbat  Lord Zroiwdla/^  in  consequence  of  such 
letter  expressed  his  inclination  to  purchase  the  premises 
mentioned  in  it  Qaskarth  also  by  bis  answer  offered, 
not  only  to  complete  the  purchase  at  the  auction,  (sug-^ 
gesting  however  his  right  to  consider  it  as  abandoned ), 
but  a}so  to  sell  the  other  estates,  mentioned  in  tbe 
letter.  * 


In  March  1800  a  decree  was  made  in  tbat  cau3e ; 
directing,  that  Lord  Lonsdale  should  pay  54^/.  14«.  th^ 
^remainder  of  his  purchase  for  the  estates  sold  by  auc- 
tion, into  the  Bank,  with  interest  at  the  rate  of  51.  per 
cent,  from  the  9d  of  February,  1791,  to  the  first  day  of 

next 
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next  Term;  and  that  Ocukarth  should  convey;  and  k 
.was  ordered,  that  on  payment  mto  the  Bank  of  the  said 
I4fg.  Lord  Lonsdale-  should  \xe  -let  into  possession 
of  said  estates ;  and  the  Master  was  directed  to  set  a  value 
<m  the  estates  of  Gaskarth,  in  the  .  decree  described  as 
the  estates  purchased  of  Mr*  Raincock  ;  and  all  necessary 
parties  ware  to  execute  conveyances  upon  Lord  Lanp- 
tkde'E  paying  to  Gaskarth  what  the  Master  should  find 
to  be  the  value  of  the  said  esti^s ;  and  that  upon  such 
inpayment  Lord  Lonsdale  should  be  let  into  possessioifi 
•from  the  quarter-day  preceding:  but  in  default. of  Lord 
JLatisdale's  paying  the  said  5430L  I4ts.  by  the  first  day 
4>f  the  next  Term»  then  his  BiH  should  stand  dismissed 
•with  costs.  In  .  pursuance  of  that  decree  Lord  Lonsdale 
paid  into  the  Bank  54^/.  14«. ;  and  the  estate  purchased 
of  Raincock  was  valued  at  1700/. :  but  before  the  Report 
Xprd  Lonsdale  died ;  having*  by  hia  Will,  dated  the  ISth 
of  January^  1798,  executed  to  pass  real  estates,  de* 
.vised,  all  his  manors  and  hereditaments  in  Westmoreland 
and  Cumberland^  with  some  exceptions,  .to  the  use  of 
Lord  Lowther  and  his  first  and  other  sons,  in  strict 
settlement ;  with  various  remainders  oyer.  . 

IfL,  January  1803  GaskartJ^  filed  a  btH  of  revivor  and 
supplement,  against  the  heirs  at  law  and  by  the  custom 
and  the  devisees: of  Lord  Lonsdale;  praying,  that  the 
.suit  may  be  revived ;  and  that  the  Plaintiff  may  have 
the  benefit  of  the  decree* 

.  The  Defendants,  the  heirs  at  law  of  Lord  Lonsdale, 
by  their  answer  stated,  that  by  the  answer  and  pi^o*- 
ceedings  in  the  original  cause  it  appears,  tliat  the  Plain- 
tiff* did  by  letter, .  dated  the  1st  of  January,  1796,  pro* 
)[K>se  to  sell  to  Lord  Lonsdale  the  estate,  purchased  of 
Raincock  f  but  submitted,  that  .the  precise  time,  when 
Lord  Lonsdale  agreed  to  purcha0e  the  said  estate,  and 

when 
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wh^  he  acquired  ak  equitable  ^tate  of  inheritaiicc; 
therein)  does  not  appear;  and,  if  such  equitable* estate 
6r  interest  was  not  acquired  by  him  until  after  the  date 
of  bis  Will,  the  DefendiAits  are'  entitled  as  heirs  at  Iaw« 
The  customary  heir  claimed  any  customary  or  copyhold 
estates,  not  surrendered  to  the  use  of  the  Will ;  or,  that 
did^  not  .pass  thereby*  •  . 

By  another  decree,  pronouitced  at  the  RoBs  on  the 
4th  of  Mayy  180S,  the  former  decree  was  ordered  to  be 
prosecuted ;  the  accounts  were  directed  ;  and  the  Master 
was  ordered  to  state  the  precise  time,  when  Lord  JDon^ 
dale  agreed  to  purchase  the- estate,  described  as  pui^ 
chased  from  Raincock;  and,  whcsi  Lord  Lcnsdale  ac- 
quired an  equitable  estate  of  inheritance  therein. 

The  Master  by  his  Report  stated,  ,  that  undel*  the  de- 
cree in  the  origbud  suit  it  was  optional  in  Lord  Lcnsdak 
either  to  compete  his  purchase  by  paying  his  purchaiie- 
noney,  pursuant  to  the  decree,  or  to  abandon  the  saiife'; 
which,  so  fi&r  as  respected  the  original  suit,  he  could 
have  done  by  refusing  to  pay  the  said  54^30/.  14#.  into 
the  Bank ;  in  which  case  the  bill  would  have  been  dis- 
missed with  costs ;  jmd  the  SOth  of  Apnl^  1800,  being 
the  day,  on  which  Lord  Lonsdale  did  .pay  the  54S0/.  14#« 
into  the  Bank,  was  the  timft  when  he  agreed  to  purchase, 
and  acquired  an  equitable  estate  of  inheritance  in  the 
estates,  purchased  from  Raincock. 

To  this  Report  an  exception  was  taken  by  the  de- 
visees; suggesting,  that  the  precise  time,  when  Lord  Xon^ 
dale  agreed  to  purchase  the  estates,  described  as  pur^ 
ehased  firom  Raincock^  and,  when  he  acquired  an  equi- 
table estate  of  inheritance  therein,  was  the  SOth  of  April, 
1796,  the  day,  on  whieh  Lord  Lonsdale  filed  his  Bill  ; 
or  the  1st  of  January,  1796,  the  date  of  Gasiarih's 
letter. 

The 


18M. 
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Lord 
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Ill 


The  SaUcUor  General  {100),  Mr.  ItamiUy,  and  Mr. 
-  Tkomaon^  vbl  support  of  the  Exception. 
The  instant  Lord  Lonsdale  filed  -his  BiU,  there  watt  a 
binding  contract:  Co^i^mofiv*  Upeot{l).  Patter  r.  Poi- 
ter(2).  Bat  there  can  be  no  doubt  upon  the  answer, 
pot  in  by  Gaeiarth  to  that  Bittf  by  which  answer  he  sub- 
mits to  perform  tfaie  contract.  It  is  clearly  establithecl 
by  Greenhiil  v.  GreenkiU(3),  and  Lamg/ard  r.  Pitt  (4>), 
that  .lands,  contracted  for  previously  to  <he  execution  of 
al¥ill,  may  pass  by  that  Will 


ISM. 
Gaskakth 

V. 

Load 

LOWTflKt. 


Mr.  Mansfield  and  Mr«  Alexander,  Mr.  Richarcb 
and  Mr.  Martin,'  for  the  Heirs  at  Law. 
There  was  no  binding  contract,  making  this  estate  in 
equity  the  estate  of  Lord  lAnUdale,  previous  to  the  date 
of  the  Will.  The  conclusion  is,  that  ai^r  the  noticfie 
given  by  diis  Plaintifi^  that,  unless  the  nk>ney  should  be 
paid  by  the  3d  of  June^  the  contract  Would  not  be  per- 
fenaed,  it  was  abandoned  by  Lord  Lonsdale;  who  must 
have  been  dicharged  by  that  notice.  l%en  can  the 
mere  circumstance  of  filing  the  Bill  be  considered  as 
binding  the  contract  on  the  part  of  Lord  Lonsdale,  so  as 
to  give  t^  devisees  the  right  to  this  estate;  for  nothing 
else  was  done  by  Lord  Lonsdale  t  How  can  the  Bill 
constitute  an  agreement  ?  The  statement  in  the  Bill  19 
eoniiidred  as  the  suggestion  of  Counsel,  and  cannot  be 
f#ad  in  evidence,  except- perhaps  lipon  a  question  of 
yedjgree.  Would  diis  decree  have  imposed  the  unusual 
eondition  of  interest  of  51.  per  cent,  if  the  contract  was 
^  oqpi&dered  as  bound  by  the  Bill  ?  Coleman  v.  Vpcot  ( 5 ) 

does 


(100)  The  Hon.  Spencer 
PercevaU 

(1)  5Ftfi.  527. 

(2)  We:  437. 


(d)  Pre.  Ch.  320. 

(4)  2  P.  Will.  629. 

(5)  SrFm.  627. 
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does  not  decide,  that  a  Bill  filed  merely  is  such  au  i^sent 
to  a.written  contract  as  will  bind  the  Plaintifi.  There 
was  no  acceptance,  binding  Lord  Lonsdale ,  until  he  paid 
in  his  monejr.  The  argument  must  be  carried  this 
length ;  that,  if  Lord  Lomdak  had  thought  proper  to 
dismiss  the  Bill>  still  he  might  be  called  upon,  as  bound 
by  it,  to  perform  the  contract.  Upon  what  principle  can 
the  Bill  be  considered  an  agreiement  ?  Does  the  ]>arty^ 
or  his  authorized  agent,  sign  the  Bill!  The  decree 
even  expressly  gives  an  option.  After  the  letter  in  1791, 
to  which  no  answer  was  given,  Lord  Lensdale  could  not 
possibly  have  insisted  upon  a  performance  of  the  con- 
tract, at  least  not  before  1796;.rad  therefore  was  not 
bound.  The  letter  of  1796  could  neither  revive  the  old 
contract,  nor  create  ,a  neW  one.  It  is  the  letter  of  a 
suitor,  requesting  relief;  and  offering  a  boon;:  not  a 
demand  of  th^  completion  of  a  subsistbg  contract ;  but 
a  request  to  do  something,  which  the  writer  did  not 
consider  him  bound  to  do;  notwithstanding  the. expres- 
sion to  complete  the  purchase**  occurs  in  it  Th^ 
answer,  stating,  that  in  consequence  of  that  letter 
Lord  Lonsdale  expressed  his  inclination  to  -purchase  the 
premises,^  does  not  bring  it  fiirther  than  treaty.  There 
.  was  locus  pteniteniuB ;  and  Lord  Lonsdale  might  have 
refused  to  pay  in  his  money;  and  have  had  his  BSH 
.  dismissed.  In  Whaley  v.  Bagencd{Q)  much  more  passed 
than  in  this  case :  yet  the  party  was  held  not  bound. 
To  constitute  an  agreement  the  writing  must  specify  the 
terms;  which  this  letter  does  not;  merely  offering  the 
estate  at  a  £Biir  valuation ;  and  never  carried  beyiknd 
treaty. 


The  SoUcUor  <}eneral  ( 7 ),  in  Reply. 


(6)  6  J?ro.  P.  C,  46. 

(7)  Hie  Hon.  ^fencer  Percevdk 
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.  At  ^the  ddte  of  the  Will  there  was  a  subsisting  con- 
tract binding  both  parties;  The  treaty,  if  interrupted 
between  June  1791  and  Jarmary  1796,  was  reviv^  by 
the  answer.  The  letter  clearly  recognizes. the  contract; 
«iid  makes  an  ofier  of  the  lately  purchased  estate ;  and 
the  answer  olBers  to  comj^ete  the  purchase,  aii4  to  sell 
the.  other  land.  Upon  the  offer  in,  the  bill  the  Defend- 
ant m^ht.  by  a  cross  bill  have  compelled  the  Plaintiff 
to  perform  the  contract.  The  bill  and  the  answer 
together,  form  a  contract,  binding  both  parties.  The 
principle  is  stated  by  Lord  Hardwicke  in  The  Attorney 
General  y.  Day  ( 8 ) ;.  that  if.  the  vendor .  puts  in  an  an^ 
swer,  admitting  the  agreement,  as  stated  by  the  bill  of 
die  purchaser,  though  siot  in  writing,'  nor  so  stated  by 
the  bill,  the  Court  will  decree  a  performance ;  and,  so 
agamst  the  heir:  the  principle  going  throughout;  and 
equafly  binding  the .  representatives.  It  is  not  admitted, 
that  the  dismission  of  the  bill  would  have  relieved  Lord 
Lonsdale  from  the  contract,  if  the  other  xmrty  chose  to 
insist  upon  it.  The  answer  to.  the  objection,  that  the 
offer  of  Raincock's  estate  at  a  fair  valuation  is  too  loose, 
and  goes  no  farther  than  treaty,  is,  that  it  is  not  unfre* 
quent  to  have  the  price  ascertained  by  a  third  person  (9); 
or,  if  that  person  cannot  ascertain  it,  by  a  reference  to 
the  Master :  all  the  other  terms  except  the  price  alone, 
being  agreed  upon.  This  decree  cannot  be  represented 
giving'  an  option  to  Lord  Lonsdale. 


1800^ 
Gaskarth 

V. 

Lord 


The  Lord  Chancellor  ( 10 ). 
In  this  state  of  things  it  is  impossible  to  say,  either 
party  was  bound.  ;  The  letter  of  the  Plaintiff  cannot  be 

•  considered 


(8)  1  Fe<.218  ;   see  page 

(9)  Ante,  Emery  v.  Wa»e, 
Vol.  V,  846.  VIII,  605. 

Vol.  XIL  H 


Hall  V.  Warren,  IX,  G05. 
Post,  Milnes  v.  Gciy,  XIV, 
400,  494,  5. 
(10)  Lord  Eldon. 
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considered  a  contract  in  the  judgment  of  the  CoArt. 
The  bill  cannot  be  considered  a  contract  The  taat  kk 
Vinerwas  under  very  different  circumstances.  It  is  ctast 
iBrom  this  decree,  the  Court  did  not  consider  the  iliag 
of  the  bill'  as  a  contract.  The  reference  to  the  Master 
also  shews  that;  for  otherwise  it  would  be  confined  to 
periods  antecedent  to  the  bill.  Then  did  the  decree 
bind  Lord  Lanadalef  and  make  the  estate  his ;  or  the 
payment  of  the  money  into  the  Bank?  My  opinion  Is^ 
that  he  was  not  actually  bound ;  and  therefore  'the  esOite 
'was  not  his,  until  the  money  was  paid  into  the  Bank^ 
and  "ttierefore  the  judgment  of  the  Master  is  right.  • 


The  Exception  was  over-ruled ;  and  it  was  declared^ 
tliat  the  co-heirs  at  law  of  the  testator,  the  late  Lord 
LoHidale,  are  entitled  to  have  a  conveyance  of  the  free- 
hold premises,  purchased  in  1790,  and  also  of  the  estate, 
purchased  in  1796  from  Raincock;  and  a  conveyance 
was  directed  accordingly. 


Rolls. 
1806. 

Feb.  4<A. 
Under  a  ge- 
neral bequest 
to  servants 
a  coachman, 
provided  with 
the  carriage 
and  horses  by 
a  job-master, 
according  to 
the  usual 
course  of  that 
business,  not 
entitled. 


CHTLCOT  r.  BROMLEY. 

J^OBERT  BROMLEY  by  his  Will,  dated  the  28** 
of  March,  1802,  made  the  following  bequests: 

*'I  give  unto  my  servant  William  Wilde,  in  case  he 
shall  be  in  my  service  at  the  time  qf  my  decease,  the 
sum  of  6002.  and  the  sum  of  20/.  for  mounmlg 
and  also  all  my  wearing  apparel  of  every  sort  and 
kind ;  and  I  give  and  bequeadi  unto  my  servant  Sdrah 
^  NeUm,  in  case  she  shall  be  in  my  service  at  die  tiine 
of  my  decease,  the  siim  of  500^  and  the  sum  of 
201*  for  mourning  and  I  ghre  and  bequeiith  unto  all 

^  my 
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^  mf  ofiier  servanlB  who  isfaall  l)e  living  with  me  Ivt  die 
^4iM  of  lAy  decease  the  sum  o£  BOL  eadh  and  ih/e 
*«tDD  of  107.  each  for  moturhing;"  directing  aH  diei 
said  legacies  to  be  paid  Within  liiree  months  after  his 
d^oeaae*- 

By  a  eodidl,  dated  the  28th  of  Februarff,  1808,  notie- 
i^g  Ibe  bequests  ly  theWiy^  the  ^stator  revodced  the 
legades  of  50/.  and  }02.  for  mourning  ibo  ;his  other, 
aenraitts,  not  particularly  named;  and  made  the  foUow-^ 
ibgbfque&i: 

To  all  my  other  aerraota  in  Jiei&  theoeof  the  mm 
''ef  ^OOJL  each,  and  30/.  each  for  mourning.** 

tentator  died  soon  afiler  the  execution  of  the 
oodiea.  Tjbe  biD  waa  fifed  agahist  die  e£xecutor;  ihe: 
Flaiiitiff  daiming  ite  legacies  6f  500/.  and  20/.,  as  one 
of  the  servants  of  the  testator  at  Ae  time  of  his  deatib, 
Imder  the  Ibfiowing  circumstances.  The  testator  hired, 
a  earriage  and  horses  by  the  year  from  a  job^master; 
trho  also  supplied  a  coachman.  The  coachman  did 
not  board  or  lodge  in  the  testator's  houae^:  but  jceceiyed 
firom  the  testator  ISf.  a  week,  as  board-wages,  and  a 
Ihrery  mth-the  other  male  servants:  the  jcfc-maifter  also 
j^aying  him  94r.  a  week.  The  Plaintiff  Eyed  idtb  4ib0 
testator  in  that  oapacity  imd  upon  tifaiese  tenns  about 
ten  mouths  preidoua  to  his  .-deatfi;  havlog  been^procured 
inr  Aat  purpose  by  the  jobnaaater;  and  ^as  jreitunied 
by  Ae  teirtiatoras  las  c<>»efanMp  under  the  tK^t  imposing 
a  duty  on  male  servants;  and  during  that  period  1|€> 
server!  no  other  person. 

Tb^^elidinice  as  to  the  usage  dT  job-masieifs  was  Wry 
tofSitiBSib^  -  for  the  Plamtiff  representing,  lhat  the^ 
•^ctiman,  supplied  under  such  circiuastances,  is  in  all 

H  2  resists* . 
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respects  the  serrant  of  the  famOy  employing  the  horses ; 
except  that  the  jbb-master  usually  in  consideration  of 
the  care  of  the  dariiage  aild  horses  pays  him'k  farther 
salary  by  the  week  or  year ;  ahd  the  faxnily,  to  whom  he 
is  so  hired^  has  the  whole  control  over  him,  to.  retain; 
change,  or  discharge  him,  as  any  other  servant,  without 
the  concurrence  of  the  job-master;  who  has  no  such 
power ;  the  evidence  on  the  other  side  being  directly  the 
reverse :  that  according  to  the  usage  of  the  trade  the 
coachman  is  the  servant  of  the  job-master;  paid  by 
him,  except  a  weekly  allowance  for  board  wages;  and 
subject  to  be  dismissed  or  otherwise  employed  by  him 
without  the  consent  of  his  customer. 


Mr.  Richards  and  Mr.  Hall,  for  the  Plaintiff,  cited 
Totonshend  v.  Windham  (1 1),  and  Feake  v.  Brandsby  (IS) ; 
insisting,  that  the  testator,  not  the  job-man,:  must  be 
considered  Its  the  inasteif  of  this  servant;  and  would. as 
such  have  been  liable  in  an  action  of  trespass  for  any 
ihjury  to  a  third  person,  occurring  in  the  emplojrment  of 
driving  that  carriage.  They  also  observed,  that  a  gar- 
dener, employed  even  by  the  day,  must  under  the  Act 
of  Parliament  (  13 )  be  returned  cis  a  male  servant. ' 

Mr.  RomiUy  and  Mh  Heald,  for  the  Defendants,  in- 
sisted, that  this  Plaintiff  could  iiot  maintain  a  claim  to 
these  legaciies;  that  the  action  of  trespass  must  be 
brought  against  the  job-man ;  who  alone  could  be  con- 
sidered as  the  Master;  and  who  might  have  changed 
the  coachman  at  any  time,  a  week  even  before  the  death 
of  the  testator.  '  ' 


[  117  ]  The  Master  of  the  Rolls. 

The  question,  is,  whether  the  Plaintiff  was  a  servant 
of  the  testator  within  the  intent  of  thisWiU.  My  opinion 

is, 

•      (II)  2  Vem.  640.  (13)  8Ut  38  Geo.  III. 

(12)  ,  2  Rep.  Ch.  63. 
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that  tbere'was  no  contract  between  them/  out  of 
which  the  reUition  of  master  and  servant  could  grow. 
The  contract  was  between  the  testator  and  the  job-mas- 
ter. The  hitter  engages  to  furnish  the  former  with  horses, 
and  a  man  to  drive  them.  The  job-master  bias  persons, 
whose  duty  it  is  to  perform  that  service.  The  particular 
person  serves  the  job-master  by  driving  my  carriage :  and 
is  so  far  in  iny  service;  but  in  consequence  of  a  retainer 
by  the  other,  and  a  contract  with  him.*  That  contract 
would  be  fuUy  satisfied,  if  he  changed  the  coachman 
every  week.  Can  the  testator  be  supposed  to  include  a 
person,  whom  he  had  not  selected,  and  chosen  to  bring 
into  bis  service  for  any  definite  period,  and  with  reference 
to  Hie  continuance  of  his  service  utterly  uncertain;  for, 
as  has  been  observed,  the  very  week  before  the  testator's 
death  a  different  man,  for  whom  the  testator  had  no 
predilection,  might  have  been  furnished  by  the  coach- 
master.  The  testator  could  not  complain,  that  the  man 
was- changed,  as  of  a  breach  of  the  contract;  if  the 
testator  had  no  reason  to  complain  of  the  person  suIh 
sdtuted,  as  to  his.  sobriety  and  conduct.  The  mere 
change  of  the  person  would  furnish  tio  ground  of  com- 
plaint against  the  job-master.  If  he  c&n  change  the 
men,  subject  only  to  the  chance  of  disobliging  his  em- 
ployer, no  obligation  to  prevent  it  arising  out  of  the 
contract,  he  is  the  master ;  though  a  part  of  that  man -s 
duty  to  him  is  to  serve  the  other. 

It  is  not  probable,  that  a  testator  in  such  a  situation 
as  tl)is  testator,  with  the  experience  he  had  of  the 
manner,  in  which  these  servants  were  changed,  could  have 
^intended  to  put  diis  person  upon  a  footing  with  servants, 
brought  into  his  house  by  a  contract  of  his  own,  from 
prefereince,  arising  out  of  previous  inquiry  into  their 
characters,  and  satisfaction  with  their  service^.  From 
his  own  experience  he  knew,  a  stranger  might  be  in- 
troduce without  any  previous  consent,  or  an^  thin^  but 
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tiieiely  bringing  him,  in  orddf  to  shew,  that  he  was  not 
9  person  >disagreeab]e  to  the  testator*  From  the  inaCaat 
the  testator  expressed  no  disapprobatkm,  Uie  cdntraet 
goes  ODy  not  with  him,  but  with  the  job-master;  and  U 
is  stated,  I  belieye,  by  some  witnesses,  that  the  amount 
of  the  board-wages  is  contracted  for  between  the*  job*- 
master  and  the  employer.  All  the  terms  of  the  contract 
are  between  them.  The  coachman  is  merefy  the  sab* 
ject  of  the  contract  r  not  a  party  to  it.  This  PhtintiiP 
therefore  is  not;  a  servant  within  the  intendment  of  thk 

wai. 


The  Act  of  Parliament  (14),  that  has  been  mentioned, 
cannot  afiect  the  question.  Thatf  is  metely  a  revenue 
law;  and,  to  prevent  evasion,  it  provides,  that  any  sort 
of  service  shall  subject  the  employer  to  return  as  a  ser* 
vant  the  person  employed.  The  effect  is  merely,  that 
certain  acts  shall  make  a  man  liable  to  the  tax.  It  does 
not  by  any  means  determine,  whether  he  is  a  servant 
for  such  a  purpose* 


The  Bill  was  dismissed  without  costs. 

(14)  Stet.  38  Geo.  III. 


[  119] 
Rolls. 
1806. 

Feb.  r^h. 
A  remittance 
in  bills  and 
notiBs  Ibf  4 
specific  pur- 
pose, vis.  to 
answer  accept- 
ances, received  by  the  administrator,  in  consequence  of  the  death  of  the 
party,  to  whom  it  was  remitted,  held  not  general  assets :  the  special 
purpose  operating  a  Hen;  which  would  also  be  the  effect  upon  a  bank- 
ruptcy. 


HASSALL  t?.  SMITHERS. 

^H£  Master's  Report  in  this  cause  stated,  that  the 
Defendants,  as  administrators  of  Richard  PappSf 
on  the  1st  of  December,  1800,  received  the  sum  of 
2191.  I5s.  under  the  Mowing  circumstances* 

Abraham 
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;  Abraham  lUb^lworth,  otMmdgamerf,  lm  in  the  habit 
ii  ImOb  on  the  intestate  P<iyi!pt;  who  at  his 

deatik  had  accepted  bills  fot  ItUngwarih  to  the  amount 
of  533SL ;  and  had  received  om  lUingwarih  towardci 
answering  those  bilk  2SO01.  On  Saturday ^  the  day  be- 
fere  the  deaA  of  the  intestate,  lUingworih  remitted  to 
him  Bank-Jiotes  and  bilk,  to  the  amount  of  218^  15^.  for 
€ie  purpose  of  providing,  as  &r  as  the  same  would  ex- 
tend,, for  his  acceptances,  when  they  should  become  due : 
but  die  letter,  containing  those  notes  and  bilk,  did  not 
llrrive  in  L&ndon  untfl  Monday,  and,  the  intestate  having 
died  en  the  intervening  Sunday ,  those  notes  and  bilk 
were  received  by  his  adminktratoiv.  An  action  was 
brought  by  the  folders  of  the  bilk,  drawn  by  BUng" 
worih,  and  accepted  by  the  intestate ;  and  a  judgment 
obtained  by  them^ 


uoe. 


HASSAUf 
SMITHJftltSt 


lUingwarih  claimed  the  last  remittance  before  the 
Master,  as  having  been  remitted  to  the  intestate  for  a 
special  purpose;  to  which  it  was  not  applied. 


Under  these  circumstances  the  Master  stated,  that,  it 
having  been. submitted  to  him  on  the  part  of  lUingworth 
and  the  bill-holders,  that,  as  the  9181.  I5s.  was  re* 
mitted  for  the  eipress  pfti^ose  of  answering  the  accepts 
anees  on  die  bilk,  drawn  by  lUingworih,  and  as  the 
^saqse  never  came  to  the  hands  of  the  intestate,  it  was 
not  part  of  hk  general  property;  but  was  applicable  only 
to  the  general  purposes,  for  which  }t  was  remitted ;  and 
ought  to  be  paid  to  the  bill-holders,  or  repaid  to  Itting^ 
worih,  he  was  of  opinion,  it  did  not  form  part  of  the 
personal  estate  of  the  intestate ;  and  therefore  had  not 
diarged  the  Defendants,  the  adniinktr^tors,  with  the 
amount. 


[Mao] 


•  No  exceptioii  was  taken  to  thk  Report ;  but,  by  con* 
talij  to  save  expence,  the  olyection  was  hrought  before 

the 
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18D6;       the  Courts  Upon  a  petition,  by  the  bill-holders^  with  tlie 
HASSALt*     assent  of /fffw^orM;  praying,  that  the  stock,  in  which 
the  remittance  of  218/.  15*.  had  been  invested,  may  be 
Smitubrs.    paid  to  the  petitioners. 

Mr.  Alexander f  in  support  of  the  Petition,  and 
Mr.  Roupell,  for  the  Administrators, 
Contended,  that  this  was  an  appropriation  of. a  fund; 
which  was  not  applicablis  therefore  to  any  other  purpose; 
that  .the  holders  of  the  bills,  accepted  by  the  intestate, 
had,  as  standing  on  the  right  of  Illingworth,  a  clear  lien 
upon  the.  bills  and  notes,  remitted  by  him  for  the  specific 
purpose  of  answering  those  bills;  that  remittance  never, 
having  got  to  the  hands  of  the.  intestate ;  and  farther, 
that,  if  the  bills  remitted  had  got  to  his  hands,  and  he 
had  become  insolvent,  remaining  in  specie,  undisposed 
of  for  the  specific  purpose  of  the  remittance,  the  lien 
would  have  prevailed, . 

Mr.  Johnson  and  Mr.  W.  Agar,  for  the  Creditors  of 
the  Intestate. 

This  claim  is  raised  upon  the  mere  ground,  that  this 
remittance  was  for  a  specific  purpose,  and  cloathed 
with  a  trust,  in  whatsoever  hands  the  bills  were.  It 
is  not  contended,  that;  they  were  in  transitu;  and,  with 
[  ]  ^  the  exception  of  cases  of  that  sort,  the  remittance  is 
made  from  the  moment  it  is  put  in  the  post.  The  poa- 
session  of  the  representative  was  the  possession  of  tl^e 
intestate  himself.  .  If  the  question  depends  upon  the, 
specific  purppse,  a  previous  remittance  for  the  same 
purpose  stands  upon  the  same  principle :  but  it  cannot 
be  pressed  to  that  extent.  If  this  fund  could  be  consi- 
dered subject  to  a  trust  in  the  hands  of  the  intestates 
great  inconvenience  and  difiiculty  would  arise.  Suppose, 
the  bills,  on 'account  of  which  this  fund  was  ren^tted, 
had  been  dispersed  in  fifty  hands,  and  due  at  different 

tunes ; 
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times'^;  for  whom  is  the  trust;  which  could  only  arise  ia06« 
upon  •relieving  him  from  his  acceptances  to  the  ei^tept 
of  that  fund  ? 


Mr.  Alexander y  in  Reply,  was  stopped  by  the  Court, 


Hassall 
Smith  BRS9 


7!6^  Master  o/* Rolls, 
I  perfectly  agree  with  the  Mastjsr  upon  this  point. 
There  was  no  dealing  between  t^ese  parties,  except  this, 
dealii^  in  bills  by  drawing,  accepting,  and  remitting,  to 
answer  the  acceptances.  Jlfingworth  was  boimd  to  pro- 
vide for  the  bills  drawn  by  him.  He  remits  a  certain 
sum,  to  be  applied,  as  far  as  it  wiU  gp,  to  the  discliarge- 
of  those  bills.  Clearly  the  intestate  was  bound  so  tq 
apply  that  remittance ;  if  it  had  got  to  his  hands.  He 
bad  no  option,  even  if  he  h^d  been  a  creditor  at  the 
time  upon  other  accounts,  to  apply  that  fund  (o  any 
other  demand ;  for  Ulingworth  had  a  right  to  prescribe 
in  the  first  instance,  in  what  manner,  and  to  what  ac- 
count, the  remittance  should  be  applied.  If  the  intes-  1 
tate  had  been  a  bankrupt,  property  in  his  hands  under 
such  circumstances  would  not  have  passed  to  his  assig- 
nees ;  but  would  have  been  applicable  to  the  bills,  to  an- 
swer which.it  was  specifically  remitted  ( 15).  Therepre- 
^sentatives  cannot  be  in  any  better  plight  than  tl^e  in-  [  ] 
t(e|state  himself  would  have  been  in.  They  have  no 
election  to  consider  this  remittance,  not  as  a  fund 
applicable  to  the  bills  outstanding,  but  as  part  of  the 
general  assets.  Tl^ey  are  bound  to  ftpply  it  for  HUng" 
worth*  Then  the  bill-hoider3  desire,  with  the  assent 
ot  lUingworth,  to  have  it  applied  in  discharge  of  these 
bills ;  and  he  joins  them  in  t|iat .  request ;  and  that 
avoids  the  question  upon  the  strength  of  their  own 
daim  to  insist  upon  the  application:  for  there  can  be 

no 

(15)  See  the  cases  of  short  Vol.  XIX,  25,  201,  and  the 
bills.  Ex  parte  Pease  and  rdferences.  1  Rose,  Bank. 
olAen,  Country  Banks;  post,     Ci».  232,  243,  254,  280, 
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HA88ALL 
SMITHBJIg. 


no  doubt,  that  there  is  in  them,  and  hiln,  jmning  theni^ 
a  complete  right  to  insist  upon  the  application,  that  he 
originally  prescribed;  and,  if  it  were  otherwise,  the 
grossest  injustice  would  be  the  consequence;  for  that 
would  be  an  application  of  HHngwartVs  money,  not  in 
^xecuting  the  purpose,  for  which  he  made  the  remittance 
but  to  pay  other  debts  of  the  intestate.  If  lUingworth 
had  delayed  the  remittance  another  day,  the  money 
would  have  been  in  his  own  pocket,  and  the  appficatioii 
desired  is  'the  same  as  taking  it  out  of  his  pocket  to  pay 
the  debts  of  the  intestate.  lUmgworth  had  no  intention, 
and  did  no  act,  to  put  this  property  in  the  hands  of  tiie 
intestate,  except  as  cloathed  with  a  trust,  more  than  if 
it  had  remained  with  him. 


Declare,  that  this  ftmd  is  not  part  of  the  genend 
assets  of  the  intestate;  but  is  applicable  to  the  biOs^ 
held  by  the  petitioners. 


[  128  ] 
Rolls. 
1806. 

Feb.  lUh  •    MOCATTA  v.  LOUSADA. 

andXAtk. 

Appointment  J^BIGALL  BARUH  LOUSADA  by  her  WiH,  re- 
of  100/.  ont  of  citing  that  her  father  had  bequeathed  to  her  the 
2500/.  viz.  to  interest  of  3500/.  for  her  life ;  and  directed,  that  aftor 
two  children,  her  decease  her  then  present  children  by  her  late  hus- 
one-thirdeach,  j^j^        ^h^jj  gj^^^jj  1,^^^  25001.;  to 

ttwTto^tho^  be  paid  to  them  at  theur  ages  of  twenty^me  years,  or 
children  of  ao-  marriage,  which  should  first  happen,  in  such 

other  child,  shares  and  proportions  as  she  (the  testatrix)  should  by 
(the  power  ex-  her  Will  direct,  limit,  or  appoint ;  gave  and  bequeathed 
tending  to  ttieir  100/.,  part  of  the  said  2500/.,  to  her  daughters  Esther 
issue  ),  and  Baruh  Lausada  and  Rebecca  De  Aguilar,  and  tiie  chil- 
24001  equaUy  daughter  Rachel  Baruh  Lofisada:  that 

to  two  chil- 
dren, the  only 

other  objects,  established,  the  Court  refasing  to  go  farther  against  an 
appointment,  as  illusory,  than  iictuM  decision. 
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ii  lb  my,  onMhbd  part  of  tbe  said  WOt.  to  her  danghter 
Mtiier  Baruh  Ltnumda:  one  otfaask  third  part  thereof  to 
hsr  daughter  Rebeeea  De  Jlguilar,  and  the  other  third 
part  thereof  to  the  children  of  her  kte  daughter  Rachel 
Btmtk  Lousada,  deceased :  and  the  testatrix  gave  the 
residue  and  remainder  of  the  said  2S0OL  unto  her  two 
sons  Bmamiel  Baruh  Lougada  and  Isaac  Baruh  Lousada^ 
sfaaxe  and  share  aHke,  as  tenants  in  conunon* 

The  object  of  the  Bill  was  to  set  aside  the  app(nnt<» 
ment;  and  the  only  question  w^s,  whether  it  was  void, 
as  bdng  illusory.  It  was  suggested  at  the  bar,  that  some 
of  the  objects  of  the  appointi^i^nt  bad  another  provision; 
but  the  fiict  did  not  appear. 

Ifn  BomiUy  and  Mr.  ToUer,,  for  the  Plaintiffs,  ad- 
pitting,  tiiat  the  share,  given  to  the  children  of  Rachel 
Baruh  lAmsada,  was  to  be  considered  as  one  entire  sums 
not  according  to  the  actual  division  of  it  among  her 
^  three  children,  contended,  that  this  appointment  is  illu*» 
sory;  that  in  the  case  of  Butcher  v.  Butcher  ( 16)  the 
Master  of  the  RoUt  professing  to  go,  not  upon  the  re- 
lative proportion,  but  upon  the  positive  amount,  of  the 
sum,  and  disapproving  the  doctrine,  yet  considered  him- 
self bound  to  follow  it  to  tiie  extent,  to  which  it  had 
gone;  though  not  to  carry  it  farther;  that  in  Kempy. 
Kempi  17  )i  the  sum  to  be  dbtributed  being  only  1900/.» 
Lorsd  Akantey  thought  50/.  iUusory :  and  in  this  instance 
die  very  unequal  distribution  is  not  justified  by  any  cir- 
cumstances;- as  misconduct,  &c. 

Mr.  Heald,  for  die  two  Sons  of  the  Testatrix,  De- 
fendants. 

Though  the  prevalence  of  tiiis  rule  has  been  from 
time  to  time  lamented,  no  Judge  before  the  judgment 

in 

(16)  Ante,  Vol.  IX,  382.  WhUhread,  ante,  Vol.X,  31. 
I  Vcf.  if  Bea.  79.   Box  v.    Post,  XVI,  15. 

(17)  Ante,  Vol.  V,  849. 


1^. 

MoCATtA 
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in  Butcher  v.  Butcher  has  given  the  means  of  rendering 
it  less  perplexed.  That  judgment  does  afford  a  ground 
of  decision,  adapted  to  a  variety  of  cases,  and  governing 
this.  Lord  Alvanlejf'a  opinion  in  Ken^  v.  Kemp,  as  .tor 
the  50L  has  not  the  authority  of  decision ;  the  whole, 
appointment  failing  by  the  attempt  to  give  10/.  There^ 
is.  no  case  to  be  found,  in  which  the  sum  of  30/.  has 
been  held  an  unsubstantial  share.  The  largest  sum,  to 
which  this  doctrine  has  been  actually  appUed,  is  ten 
gumew. 

The  Master  of  the  Rolls. 
Lord  Alcanley  seems  always  to  have  held,  that,  if  a 
person,  intrusted  with  the  power  of  appointment,  had 
made  a  provision  of  a  different  sort  for  an  object  of  the 
power,  that  would  be  a  good  reason  for  either  omitting 
that  object  altogether,  or  for  giving  merely  a  nominal 
♦share.  In  Spencer  Spencer his  Lordship  says, 
if  the  child  is  already  provided  for,  he  desires  it  not  to 
be  understood  as  his  opinion,  that  in  such,  a  case  the 
party  would  be  bound  to  give  that  child  any  thing  (19). 

But,  independent  of  circumstances,  being  still  un- 
able to.  discover  any  rule,  by  which  I  can  ascertain, 
what  is  an  illusory  share,  I  adhere  to  the  rule  I  laid 
down  in  Butcher  v.  Butcher  {  20) :  that  I  will  go  as  far  as 
I  am  bound  by  authority,  but  no  farther.  Shew  me  i^" 
case,  in  which  a  specific  sum,  or  an  e^ual  proportiop 
of  what  would  be  the  share  of  each  object  of  the  ap- 
pointment upon  an  equal  division,  has  been  held  to  be* 

illusory, 

(18)  Ante,  Vol.  V,  302.       this  case,  that  the  provision 

(19)  In  Kemp  v.  Kemp,  is  derived  from  the  person 
ante,  Vol.  V,  849,  (see  page  executing  the  power;  as  in 
861)  Lord  Ahanley  repeats  Bristaw  v.  Warde,  unte.  Vol. 
this   proposition,  with    the     II,  836. 

qualifioalioD,  expressed  by       (20)  Ante,  Vol.  IX,  38?. 
the  Master  of  tfie  KoUm  iu 
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(22)  Ihfke  V.  Syhester ;  the 
next  case.  See  the  notci  ante. 
Vol.  I,  810^  Boyle  v.  The 
Bishop  of  Peterborough.  Post, 
lay,  317.  ^Mer.  676,  it  is 


costs  were  apportioned.;  long 
inquiries  being '  necessary  as 
to  one  share  of  the  firadi 
with  which  the  other  parties 
had  DO  concern.  . 


MOCATTA 
V. 

LoVSADA« 


flhisory,  and  I  will  in  the  same  cfise  make  the  slune  de-  1806. 
cision.-  But/ where  I  am  dei»ived  of  the.  guidance,  ipr 
ficfed  from'  the  compulsion,  of  authority,    I  will  not 
liold  any  appointment  to  be  invalid  upon  that  ground 
dbjectiom  .      -  > 

I     ^  t 

The  case  of  Kemp  v.  Kemp  ( SI  )  is  not  an  authority 
for  this  case;  for  the  discussion  of  that  turned,  not 
upon  the  50/.  but  upon  the  10/.  All,  that  is  decided 
in  Uiat  case,  is,  that  the  appointment  of  10/.  was  un« 
der  the  circumstances  illusory*  But  it  must  be  recol- 
kcted^  with  how  much  doubt/  and  after  how  much  he- 
sitation. Lord  Alvanley  came  to  that  determination*  His 
•  Lordship  at  the  close  of  his  judgment  $ays,  it  is 
ipven  with  less  satisfaction  than  any  judgment  he  ^ver 

•  ■  /  ^ 

Therefore,  I  must  bold  this  appointment  to  be  good;      [  1^  ] 

adhering  to  the  rule  I  laid  down  ip  Butcher  v.  Butcher ; 

for  this  sum  of  33/.  Gs.  8d.  is  not  the  same  specific  sum, 

or  the  same  proportion  of  the  share  of  each  child  upon 

an  equal  division,  that  has  been  in  any  former  instance 

held  to  be  illusory  {22). 

(21)  Ante,  Vol.  V,  849.       said,   that  in  this  case  the 


Rolls. 

DYKE  V.  SYLVESTER. 

*  3Iarch  l4iL 

HjMIE  bill  prayed  the  specific  performance  of  an  agree-  Appointment 
ment  for  the  sale  of  an  estate  to  the  Defendant;  of  6500/.  to  one 

child,  1100/.  to 
•   another,  and 

600/.  among  the  others,  seven  in  ndmber,  held  not  illnsory :  the  Court 
refaaiog  to  go  farther  upon  that  subject  tban.aotnal  decision. 
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18(i&  ^ock  an  objectbs  to  the  tide  t  »  lieing  derived  ntn 

.  der  an  appointtnent,  aabfect  to  be  impeaclicdU  as  SBm* 
tory:  an  estate  of  tiie  yalue  of  ^SOOL  being  Jippofaited 
STLVBSTfifc.  to. the  eldest  son; •another  estate^  valued  at  lUXiL  ti 
the  second  son ;  and  another  of  the  value  of  only  BOOL 
equally  among  the  other  children,  the  remaining  objects 
of  the  power,  seven  in  number* 

The  Solicitor  General  (23)  and  Mr.  Leach,  tor  die 
FlaintSff,  declined  to  argue  the  question,  after  thejate 
decisions  of  the  Master  of  the  Rolls  in  Butcher  v.  Bn$^ 
eher(^)i  Boxy.  Whitbread{2S),  Mocattar.Loueadat^^ 
merely  observing,  that,  though  no  motive  for  the 
proportion  appeared,  the  shares  of  the  younger  ch3dren^ ' 
71lr  to  each,  was.  clearly  more  than  had  been  decideA 
to  be  iUusory;  whether  considered  positively,  with  Ta» 
[  ^127  ]  ^  ference  to  the  whole  fund,  or  to  the  proportion  upon 
an  equal  division. 

Mr.  Bibhards  and  Mr.  Gregg,  for  the  Defendant,  sug^ 
gestod,  that  there  might  be  more  children. 

The  Master  of  (he  Rolls. 
I  must  adhere  to  the  opinion  I  have  so  frequently 
expressed;  until  I  am  corrected  by  higher  rathorky. 
There  is  notiiing  in  the  objection,  that  there  may  be 
moire  children:  there  is  so  littie  probability  under  the 
circumstances,  that  the  shares  wHl  ever  be  reduced  be- 
low the  standard,  under  which  I  have*  said,  I  should 
consider  myself  bound  by  the  authcMrities. 


A  specific  pierformance  was  decreed  accordingly. 

(2ft)  Sir  Smm^l  RomiUy.  1, 310,  Bagk  v.  The  Btdsuf 

(24)  Ante,  VoL  IX,  982.  of  Peterborough. 

I  Ve$.  4*  Bea.  79.  (20)  Ante,  the  preceding 

(2fr)  Ante,  Yd.  X,  81.  caie. 

Post,  XYI,  15;  see  the  note,  • 
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DORNFORD  «.  DORNFORD< 


RouiS. 

executor  in  trust  for  an  Infant,  with  a  'direction  to  ExecHtor^Jiin- 
accumukte,  having  become  a  bankrupt,  a  claim  was  der  a  direction 
made  against  his  estate  of  interest,  at  the  Tate  of  6/.  per  ^  accumulate 
eeni.  with  rests,  upon  the  principles  of  the  late  case  of       an  Infant, 

estate  was 

Mr.BicIuirds  and  Mr.  RomiUjft  for  the  Plaintiff.       charged  with 
The  bankruptcy  makes  no  difference.    If  the  execu-  interest  at  5/» 
tor  had  died»  under  such  a  direction  his  ^estate  wo^ld      cenf.  with 

havell«8*»- 


(»)  Ante,  Vol.  XI,  92. 
The  Decree  in  that  pause  has 
been  since  affirmed  upon  a 
iRe-hearing,  post,  XIII,  407, 
600.  See  the  note,  ante,  I, 
99.  The  Will  in  llom/ord  v. 
Domfotd  directed  the  exe- 
eators  to  Colleet  and  receive 
the  rents  and  profits,  all  ar- 
rears of  salary  due  from  Oo- 
Temment,  and  all  other  the 
tealfllor's  real  and  personal 
eflbola,  and  dispose-  of  the 
same  and  erery  part,  thereof 
in  the  most  advantageoos 
naqner  possible  immediatdly 
after  .his  decease;  desiring,, 
that  the  money  from  the  same 
be  Tested  in  the  Public  Fonds 
in  the  joint  names  of  the 
executors,  in  trust  to  and  for 
the  sole  use  and  benefit  of 
the  tostator^s  nephew./.  W. 
Ihmford;  the  interest  aris- 
ing therefrom  to  be  allowed 
discretionally  by  the  execu- 
tors, as  a  prorision  to  com- 


plete the  edacation  of  his  ne- 
phew at  Westmimier  School, 
and  in  the  University  of 
Oxford,  until  he  attains  the 
age  of  twenty-one ;  and  re« 
questing,  that  the  surplus, 
(if  any  Aere  be),  of  weh 
idterest  be  rested  afso  in  ^be 
public  fonds  with  the  prta*- 
cipal  Stock,  in  the  joint 
names  of  tbe  executors,  as 
soon  SKB  the  sum  will  pur- 
chase 60/.;  and  that  as  soon 
as  his  siiid  nephew  shall  at-' 
tain  the  age  of  twenty-onei 
the  above-mentioned  princi- 
pal sum,  together  with  all  the 
other  sums  of  money  arising 
from  the  accamolated  inte- 
rest or  otiierwise,  be  iaid  out 
in  the  most  advantageous 
manner  in  the  county  of 
Kent,  iic.  ( SUted  by  the 
•Ftce  Chaneellor,  from  tile 
Register's  Book,  1  Madd. 
801.) 
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18M.  have  been  charged/  The  objection  is,  that  interest  ig 
BoRNFORD         given  in  the  case  of  a  bankrupt  in- respect  of  a  note; 

o.  upon  which  interest  would  be  given  by  way  of  damages, 

DoRNFORD.  though  not  by  the  contract.  This  is  not  a  case  of  that 
description;  but  an  implied  contract:  an  executor  ac- 
cepting the  trust  upon  the  terms  proposed.  As  to  the 
rate  of  interest,  if  he  had  done  his'  duty,  he  would  have 
BB,YeA  5L  per  cent,  to  the  estate;  at  which  rate  of  inte- 
rest debts  were  outstanding. 

'  Mr.  Martin,  for  the  Defendants. 
'  In  the  adi&ioistratibn  of  the  assets  of  a  bankrupt  or 
a  person  deceased,  one  class  of  creditors  is  not  put  on 
a  better  situation  than  another;  In RapFiael v.  Boehm{28) 
the  executor,  instead  of  accumulating  the  balances,  re- 
ceived by  him  under  a  special  trust,  employed  them  in 
his  trade.  But  this  is  only  the  balance  of  the  general 
account,  not  a  special  trust.  A  residue  has  never  been 
declared  to  carry  interest  in  preference  to  the  other 
debts  by  simple  contract,  merely  upon  the  omission  to 
lay  it  out. 

Mr.  Richards,  in  Reply. 
Interest  in  this  Court  is  given,  not  by  way  of  da- 
mages, but  *BS  being  due ;  and  therefore  is  given  as  well 
against  a  bankrupt  estate  as  any  other.  He  receives  the 
interest,  as  interest,  upon  a  trust  to  lay  out.  In  Ex  parte 
Broole  Lord  Eldon  charged  the  estate  of  an  executor, 
who  became  bankrupt,  with  interest,  as  part  of  the 
debt ;  as  being  interest  due  by  the  nature  of  the  con- 
tract, in  respect  of  the  trust  imposed  upon  him.  ' 

The  Master  of  the  Rolls. 
The  direction  to  accumulate  is  as  imperative  in  this 
case,  as  it  was  in  Raphael  v.  Boehm ;  directing  accumu- 
lation 

(28)  Ante,  Vol.  XI,  92.  Post,  XIII,  407.  590. 
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hSon  of  the  interest;  and  even  wheq  50/.  shall  be  col-  1806. 
lacted^  It  struck  me,  that  the  circumstance,  thai  this 
happens  to  be  a  question  arising  with  assignees  after, 
the  banlcruptcy  of  the  executor  m^kes  no  diiSerence; 
fiir  the  question  is,  what  is  the  obligation,  which  this 
Court  attaches  upon  the  breach  of  such  a  duty.  That 
obligation  is  equivalent  to  the  contract  of  the  party.. 
This  Court  says,  "  if  you  neglect  your  duty,  and  keep 

the  money  yourself,  your  obligation  is  to  put  the 
"  infitnt  in  the  same  situation,  as  if  you  had  not  done 

so."  The  Court  does  not  inquire  into  the  particular 
benefit,  that  has  been  made ;  but  fastens  upon  the  party 
an  obUgation  to  make  good  the  situation  of  the  Cesims 
que  Trust.  That  is  just  the  same  thing  as  an  engage- 
ment. If  the  bankrupt  had  entered  into  that  engage- 
ment, could  there  be  a  doubt,  that  the  mode,  in  which 
the  ^ebt  wpuld  have  been  calculated  at  the  date  of  the 
bankruptcy,  would  have  been  by  ascertaining,  what 
would  have  been  the  amount  of  the  debt,  supposing 
the  direction  had  been  complied  with  ?  This  is  not  like 
the  case,  where  this  Court  imposes  upon  a  man,  who 
has  given  a  note,  not  bearing  interest,  the  obligation 
to  pay  interest.  The  utmost  the  Court  does  in  the 
administration  of  assets  is  to  follow  the  law ;  and,  if  in- 
terest could  be  given  at  law  in  the  shape  of  damages, 
the  party  claiming  against  the  assets  in  this  Court,, 
shall  have  the  sum,,  which  he  would  have  recovered 
at  law.  .  The  case  is  perfectly  diflferent,  where  the 
Court  by  its  particular  ndes  says,  the  obligation  im- 
mediately attaching  upcm  the  neglect  of  duty  is  an 
obligation  to  make^  compensation  for  the  consequences. 
It  has  the  effect  of  contract.  If  it  was  proved,  that  the 
bankrupt  had  in  his  hands  the  day  before  the  bank- 
ruptcy a  sum  equivalent  to  what  would  have  been  the 
aeeomukitioni  there  is  no  doubt,  that  sum  would  be 
the  property  of  the  Cestui  que  Trust;  who  would  there- 
^fore  have  a  right  to  get  it  out  of  the  hands  of  the  [  ^190  ]r 
assignees. 

VqImXII.  I  Upon 
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Upon  principle  therefore  the  bankruptcy  in  thif 
makes  no  difference:  but  the  case  Ex  parte  Brooke, 
decided)  fortifies  the  judgment  (89). 


(29)  The  Order  directed 
the  Master  to  com  pate  inte- 
rest on  the  balances^  which 
were  from  time  to  time  in  the 
bands  of  the  Defendant,  the 
bankrupt,  from  the  end  of 
two  months  after  the  death 
of  the  testator  to  the  time 
of  the  bankruptcy;  such  in- 
terest to  be  computed  after 


the  rate  of  5/.  per  cen 
annvm  on  so  much  t] 
as  is  equal  to  the  bond' 
reported  due  from  tb 
tator's  estate,  and  of  4 
cent,  per  annum  on  tl 
sidue  of  such  bal 
( Stated  by  the  Vice 
celhr  from  the  J2q 
Book,  1  Madd.  302. 


Rolls. 
1806. 
Feb.  \4th. 
The  right  of 
the  first  mort- 
gagee, with  the 
legal  estate,  to 
tack  as  against 
mesne  mort- 
gagees^ does 
not  cover  a 
mortgage  of 
the  equity  of 
redemption, 
coming  to  him 
as  executor. 

To  postpone 
the  first  mort- 
gagee on  the 
ground  of  leav- 
ing the  title- 
de^ds  in  the 
possession  of 
the  mortgagor, 
the  case  must 


BARNETT  v.  WESTON.  • 

J^Y  indentures  dated  the  1st  of  May,  1789, 
Brooke  assigned  leasehold  estates^  by  way  of 
gage,  in  consideration  of  3000/.  ^  to  Samuel  Bamet 
executors,  &c.  for  the  residue  of  existing  terms 
years. 

Bamett  afterwards  lent  Brooke  th^  farther  si 
500/.,  upon  the  security  of  the  same  premises  ;.- 
were  charged  with  that  sum  and  interest  accoiH 
by  indentures,  dated  the  SSd  of  October,  1790. 

By  indentures,  dated  the  1st  of  March,  1791 
premises  were  made  a  collateral  security  for  the  s 
4500/.,  lent  by  Samwl  Bamett  to  William  WifUU 
the  instance  of  Brooke;  and  it  was  declared,  thi 
premises  should  be  charged  as  collateral  security 
ihat  sum,  as  well  as  the  sums  of  3000/.  and  500/, 


amount  to  fraud. 
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By  indentures,  dated  the  S8th  of  January,  1792,  the 
premuies  were  made  a  collateral  security,  subject 
to  the  said  several  incumbrances,  for  the  siun  of  4000/., 
lent  by  William  Bamett,  the  brother  of  Samuel,  to  Brooke^ 
upon  a  mortgage  of  a  freehold  estate. 

Up<^tfae  aOfti  o{  November,  1790,  Brooke  mortgaged' 
thd  premises  for  a  term  of  years  to  Charles  Henry  tiutU  i 
and  upion  the  SGth  of  November,  1791,  made  anotfij^r 
mortgage  of  them  to  Thomas  Sadler. 

.  JVUUam  Bamett  died  in  September  1798.  Samuel  Bar^ 
neit  was  his  executor.  Samuel  Bamett  died  vx  April 
1803.  In  1793jBroofc  became  a  bankrupt.  The  bill 
was  filed  by  the  executors  of  Samuel  Bamett- ;  charging, 
that  Scmnteland  William  B€trhett  hsid  not  at  the  execu-^ 
tirm  of  their  mortgages,  or,  when  they  advanced  theit^ 
money,  any  notice  of  the  mortgage  to' Itunt\  and  if^^ 
listing,  that  Samuel  Bamett  was  entitled  in  his  owiiP 
right  to  tack  his  mortgage  of  the  1st  of  March,  17^1^  to 
Mb  prior  securities  of  the  1st  of  May,  1789,  and  the 
2Sd  of  October,  1790 ;  imd  to  be  paid  the  whole  in  pr^- 
ferisnce  to  ifufWs  mortgage;  and  also,  that  he  was,  as' 
executor  of  his  broth^er,  entitled  in'  the  same  manner  to' 
tide  his  brother's  mortgage  of  the  28th  of  January,  179!^, 
in  preference  to  Hunt;  praying,  that  Hunts  mortgage 
may  be  postponed  accordingly. 

The  Defendant  SaMer  by  his  answef  stated,  that 
Broole  represented  to  him,  that  there  were  not  any  id- 
eqnufarBnces  whatever  afflicting  .the  premises;  and  as  a 
proof  produced  thr  ^i^pnal  lease,'>  and  the  several  as- 
ngmments ;  repreiMMii^  *  that  as  they  related  to  hi^ 
odier  leasehold  v^iifegperty,  which  was  considerable,  atiil 
he  should  have  occasion  for  them  in  granting  building 
leases,  &c.  he  could  not  part  with  them ;  upon  which 
represimtation  the  Defendant  did  not  require  a  deposit 

IS  at 
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of  them ;  but  was  content  with  attested  copies/  and  he 
insisted  on  a  preference;  as  Samuel  Bameii  had  bjr 
lending  the  deeds  to  the  mortgagor  enabled  him  to 
practice  a  fraud. 

Mr.  Richards  and  Mr.  Home^  for  the  Plaintiffs,  in* 
iisted  upon  the  right  to  tack:  Samuel  Bamett  having 
the  legal  estate;  and  making  farther  advanoementa^^ 
without  notice,  previous  to  his  last  advancement,  of 
any  security  existing,  in  any  person;  contending  also, 
that  this  would  cover  *the  sum  advanced  by  William 
Bamett;  the  legal  and  equitable  right  to  which  were  by 
accident  vested  in  the  same  person. 

Mr«  Fonblanque  and  Mr.  Cooke,  for  the  assignees  of 
Hunt,  the  subsequent  mortgagee,  gave  up  the  point  as 
to  the  xight  of  Samuel  Bartiett  to  tack :  but  as  to  the 
ri^t  claimed  in  respect  of  the  advance  of  William  Bar* 
nett,  iosistedf  the  claim  of  preference  could  not  be  main- 
tained. The  Plaintiffs,  as  representing  Samuel,  have 
the  legal  estate :  but,  as  representing  William,  they  are 
entitled  to  no  more  than  the  equitable  interest*  The 
right  to  tack  stands  upon  this  reason  onlys  that,  if  a 
person,  having  the  legal  estate,  is  induced  upon  the 
faith  of  that  security  to  lend  more  money  without  notice 
of  a  subsequent  mortgage,  a  Court  of  Equity  will  not 
deprive  him  of  the  advantage  of  his  legal  security. 
But  the  interest  of  Samuel  Bamett  in  the  money  ad- 
vanced by  his  brother  is  in  autre  droit.  As  to  that 
Samuel  can  stand  in  no  better  situation  than  William 
would ;  who  must  have  known,  he  was  lending  monfy 
upon  the  security  of  an  estate,  of  which  he  had  not  the 
title-deeds;  and  the  accidie^t,  that  Samuel  became 
the  representative  of  his.  brotber»  cannot  make  a  dif- 
ference. 


Ml.  Alexander  and  iilx.^Rajfnsford,  for  the  Defendant 
Sadkr^ 

There 
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There  is  no  instance,  that  a  person,  taking  two  mort- 
gages in  difierent  rights,  has  been  able  so  to  connect 
*  Aem  as  to  squeeze  out  mesne  mortgagees.  What  equity 
have  these  Plaintiffs,  who  may  have  no  beneficial  interest, 
hut  l>e  mere  trustees  for  other  persons,  to  say,  the  De- 
ibidants  shall  not  redeem  them,  as  representing  Samuel 
Barnettf  without  also  redeeming  them,  as  representing 
William  Barneiif  Can  a  subsequent  mortgagee  by  de? 
rising  in  trust  for  his  own  heir  to  the  first  mortgagee, 
jOT,  in  the  case  of  a  term,  for  his  next  of  kin,  obtain 
A  priority !  A  third  mortgagee,  who  has  honestly  ad- 
Tanoed  his  money,  may  buy  in  the  first  mortgage,  and 
cut  out  the  second :  but  the  principle  of  that  case  does 
not  warrant  this.  / 


1809. 

Babnbtt 

.WasTOir. 
[•188] 


Another  objection  is,  that  the  first  mortgagee  per^ 
mitted  the  mortgagor  to  keep  the  ^de-deeds,  which  he 
produced  to  this  Defendant,  as  evidenccj  that  there  were 
no  incumbrances. 


*  ■  Tke  Master  qf  the  Rolls  observing  upon  the  last 
poiat,  that  the  old  cases  for  postponing  the  first  mort« 
gage  under  those  circumstances,  unless  a  case  of  fraud 
could  be  made  out,  had  been  shaken  (30),  that  point 
was  given  up. 

Mr.  Richards,  in  Reply. 

In  the  absence  of  authority  on  both  sides  the  prin^ 
ciple  extends  to  all  these  subsequent  advances.  The 
ground,  upon  which  a  mortgagee,  having  the  legal 
estate,  and  securities,  'which  without,  that  estate  he 
oould  not  have  preferred,  is  fdlowed  to  avail  himself  of 
die  legal  estate  to  protect  those  subsequent  securities^  if 
taken  without  notice  of  prior  incumbrances, .  is,  that  at 
Law  they  cannot  succeed  against  him ;  and  in  Equity 
I  each 

(30)  See  ante.  Vol.  VI,  183,  190,  \n  Etatu  v.  BiebuU, 
Barper  v.  Faubkr,  4  Madd.  IW. 
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each  person  lending  money  being  equally  meritbrioiUj 
neither  having  notice.  Equity  will  not  interfere  agunat 
the  Law^  These  Plaintiffs^  having  the  legal  estate^  can- 
not be  affected  at  Law ;  and  they  have  all  these  secu- 
rities united  in  them :  that  of  William  Bamett  .un4er  an 
assigntnept  by  Law.  The  circumstance,  that  the  security 
was  not  taken  originally  by  Samuel  Barnett  makes  no 
difference.  It  is  sufficient  to  shew  an  assignment  hmd 
fide;  and  the  Court  will  not  compel  a  cliscoveryj  for 
whose  benefit  it  was  taken.  It  is  sufficient,  that  the 
Plaintiffs  take  as  owners  for  themselves,  or  othe^  This, 
being  a  mortgage  of  a  term^  vested  in  them  as  executors; 
as  did  the  right  to  the  moqey.  The  whole  security  thei^ 
fore  is  in  them ;  and  the  Court  will  not  look  into  the 
Will  of  William  Bamett  to  determine  the  real  interest : 
the  person  having  the  security  being  the  party  to  avail 
himself  of  it;  to.  file  a  Bill  of  Foreclosure,  and  to  be 
the  Defendant  to  a  Bill  of  Redemption.  The  right  to 
unite  these  securities  is  therefore  as  strong,  as  if  they 
had  all  been  those  of  Samuel  Bamett  himself.  The 
Court  cannot  know,  that  he  has  not  specifically  disposed 
of  by  Will  the  very  security,  the  right  to  unite  which  is 
admitted. 


The  Master  of  the  Rolls. 
It  is  surprising,  that  no  authority  can  be  produced ; 
for  this  must  have  happened  before.    Upqn  the  question 
as  to  the  security  of  William  Bamett  it  is  clear^  he  ob- 
tained nothing  but  a  mortgage  of  an  equity  of  red^p:- 
At  the  moment  of  taking  that  he  was  posterior 
both  to  Hunt  ami  Sadler;  and  in  that  order  he  must 
have  been  content  to  be  paid ;  if  a  Bill  had  been  filed 
by  the  first  mortgagee  for  the  purpose  of  compelling  a 
Preference  of  redemption.    The  Law  of  this  Court  gives  a  person 
a  mortgagee  of  who  has  obtained  a  mortgage  of  the  equity  of  redemp- 
the  equity  of  li^n^ 
redemption, 

getting  in  the  legal  estate. 
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tioDj  this  chance ;  that  he  may  get  in  the  legal  estate,  if  I80e. 
he  can ;  and,  if  he  does  get  it  in,  the  legal  estate  being  p^^^wla^t 
united  to  his  equity  of  redemption,  he  would  have  a 
priority  over  all  the  mesne  mortgages.  But  has  that  Weston. 
ever  taken  placet  WilUam  Bameit  never  got  the  legal 
estate.  Nor  did  any  executor  of  him  ever  get  it ;  for 
Sammel  Bameti  did  not  get  it  as  his  executor ;  but  had 
it  in  himself  in  his  own  right,  before  William  Bameti'% 
mortgage  had  any  existence ;  and  nothing  has  happened 
ttttce  to  vary  the  rights;  Samuel  still  retaining  the  legal 
estate:  William  at  the  time  of  his  death  having  only 
the  equitable  estate.  The  legal  estate  never  passed  to 
William,  or  to  any  representative  of  him ;  but  stands  in 
Sa^nueVs  own  person;  and  the  equitable  right  in  WU' 
&m's  representative.  The  mere  circumstance,  diat  the 
person,  having  the  legal  estate,  happens  to  be  the  repre- 
sentative, cannot  make  this  difference*.  It  is  just  the 
same  as  if  the  estates  were  in  two  different  persons; 
being  in  the  same  person  in  different  capacities :  the  legal 
estate  in  his  own  right :  the  equitable  interest  in  the  right 
of  his  brother.  The  legal  and  equitable  estates  cannot 
unite  to  the  effect  of  squeezing  out  ( as  it  is  expressed ) 
mesne  mortgagees*  But,  as  no  authority  is  produced  on 
either  side,  I  wish  to  see,  whether  any  decision  has  taken 
place  upon  this  question ;  and,  whether  it  has  ever  been 
discussed.  If  I  find  any  .  thing  upon  it,  I  will  mention  it, 
As  to  all  Samuel  Bameti's  own  mortgages,  the  Plaintiffi 
of  course  are  entitled. 


The  cause  was  not  mentioned  again. 
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^^j^j  KIDNEY  V.  COUSSMAKER. 

,  1806.  WILLIAMS  V.  COUSSMAKER. 

1'*-  WILLIAMS  V.  KIDNEY. 

Feb.  \Bth. 

Ante,  ^ENJAMIN  KIDNEY  by  his  WiU,  after  giving 
V^l'  II'  ^261  directions  concerning  his  funeral  and  the  erection 

Widow 'not  '  ^  monument,  gave,  devised,  and  bequeathed  certain 
boand  by  elcc-  estates  in  the  counties  of  Narthampton^  Bedford^  Htm- 
tion  made  an-  tingdon^  and  Leicester y  and  in  London^  and  all  other  his 
der  a  mistaken  messuages,  lands,  tenements,  and  hereditaments  in  th^ 
impreision  of  said  several  counties  of  Northampton^  Bedford^  Hwt' 
the  extent  of  tingdQn,  find  Leicester ^  or  elsewhere  in  Great  Britainf 
the  except  the  estates  hereinafter  given  to  his  wife  for  life, 

agamst  er.      ^  ^ ^  trustees,  th.eiy  heirs  and  assigns  for  ever. 

The  doctrine  ^p^^  the  trusts  after  mentioned;  viz.  upon  trust  to 
^^•^^hl*'*  sell  and  dispose  of  the  produce  to  such  person  and  per- 
appica  e  gons,  and  in  such  manner,  as  after  mentioned:  1st,  to 
agamst  ere*  * 

ditors,  taking  discharge  "  all  principal  money  and  interest  due  and 
the  beneflt  of  "  owing  to  any  person  or  persons  for  ipid  upon  any 
a  devise  for  mortgages  or  incumbrances  subsisting  upon  and  par- 
debtsi  and  also  ticularly  affecting  the  same  estates  at  the  time  of  my 
^nforeing  their  «  decease ;  as  the  same  estates  are  thereby  severally 
legal  l^'S^^  '•charged  and  chargeable;  and  shall  and  do  place  out 
fands^disposed  "  invest  all  the  overplus  of  the.  money  arising  by 
of  by  the  Will. 

Settlement  after  marriage  frandulent  ^nly  as  against  creditors  at  that 
time. 

The  Settlement  coming  out  in  the  Answer  to  a  bill  by  creditors,  claim- 
ing under  a  devise  for  debts,  they  i^re  entitled  to  an  inquiry. 

Devise  by  general  words,  viz.  niessoages,  lands,  tenements,  and  here- 
ditaments, for  payment  of  debts,  will  include  copyholds,  if  required ; 
and  the  want  of  a  surrender  will  be  supplied. 

In  this  instance  the. intention  ^o  subject  the  copyhold  estate  appeared 
in  other  parts  of  the  Will. 

Laches  not  to  be  imputed  to  creditors,  under  a  devise  for  debts,  as 
to  an  individual  devisee,  to  prevent  or  limit  the  account  of  rent^  and 
profits,  even  against  an  infant  heir. 
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^'  mich  sale  or  sales,  as  aforesaid,  after  deducting  their  IdOiS. 
"  charges  jp  th^  ezecutioii  of  the  afoiesaid  trusts,  in  ^^^^^y 
"  Government  Securities,  or  in  any  of  the  public  funds 
^'  in  their  names,  &c.  in  trust  for  such  person  and  per-  Coussmae£B» 
"  sons,  in  such  proportions,  and  in  such  manner  and 
Ibrm,  in  all  respects,  a^  I  have  hereinafter  directed  of 
and  concerning  the  residue  of  my  personal  estate;  it 
hemg  my  intent  and  meaning,  that  such  overplus  money 
shall  go  with  and  be  considered  as  p^rt  of  the  residue 
^'  ffnd  surplus  of  my  personal  estate.*' 

The  testator  then  recited,  that  he  and  WilUam  Ntiit 
had  under  the  Will  of  Sir  R.  K.  a  sum  of  1000/.,  an- 
other of  700/.,  and  another  of  500/.,  in  trust  to  be  hid 
out  in  Gx>vemment  Securities ;  and  that  the  dividends 
should  be  paid  to  three  persons  respectively  for  dieir 
•Hves;  and  that  after  the  decease  of  each  respectively 
die  principal  should  be  considered  as  part  of  the  testa- 
tor's personal  estate.  Then  taking  notice,  that  those 
sums  were  not  so  laid  o«t,  but  that  he  had  paid  interest 
at  the  rate  of  4/.  per  cent,  to  the  annuitants  in  respect 
of  them,  he  directed  his  executors,  as  soon  as  con- 
vemently  could  be  after  his  decease,  to  raise  out  of  his 
personal  estate  those  three  sums,  and  to  invest  them 
in  Government  Securities  for  the  uses  of  SirJB. 
Will. 

The  testator  then  confirmed  the  settlement,  made 
upon  his  marriage  with  hiawiSa  EUxabeth;  and  ratified 
and  confirmed  to  her  all  sum  and  sums  of  money,  given 
or  bequeathed  by  relations  or  friends,  which  is,  are,  or 
shaU  be,  invested  in  the  public  funds,  or  laid  out  upon 
any  annuity  in  her  own  name,  or  in  the  name  or  names 
of  him  and  his  wife,  or  of  any  person  or  persons  in 
trust  for  her.  He  then  gave  several  messuages  in  lAm^ 
don  to  bis  wife  for  Ufe;  and,  if  they  should  fidl  short 

of 


106 


CASES  IN  CHANCERY. 


]8M.  of  producing  annually  400^  gave  a  direction,  expressed 
^^''^      in  the  iblldwing  terms;  .  41 

».         ■  ■ 

CoussMAKBR.       That  the  deficiency,  if  any,  shall  he  made  up  to 
"  her  out  of  the  interest,  dividends,  and  produce,  of  my 
^  personal  estate :  it  being  my  will  and  meaning,  that 
my  wife  shall  always  have  and  be  entitled  unto  an 
annual  income  of  not  less  than  400/.  for  her  ^e, .  to 
be  issuing  and  payable,  as  aforesaid.'* 

He  farther  directed,  that,  if  the  rents  should  exceed 
400/.,  his  wife  should  be  entitled  to  the  full  benefit  and 
income  thereof.  He  then  made  some  specific  bequest 
to  his  wife  luid  his  two  daughters ;  and  -declared,  that 
the  provision  in  his  marriage  settiemeqt  and  by  his  Wi)l 
made  for  his  wife  shall  be  in  Ueu,  bar,  and  fiill  recom* 
pence  and  satisfaction,  of  fmd  for  all  dower  or  thirds, 
free  beiich,  or  other  customary  estate  whatsoever,  whie}i 
his  said  wife  could  claim  or  be  entitled  to  put  of  any 
part  of  his  freehold,  copyhold^ior  customary,  estates; 
and  that,  unless  she  shall  within  three  months  after  his 
decease  release  to  his  executors  all  her  right  of  dower 
and  thirds,  free  bench,  and  customary  estate  whatsoever, 
in  his  freehold,  copyhold,  and  customary,  estate,  all 
the  jirovision  hereby  intended  for  her  shall  pease,  except 
the  legacy  of  SOO  guineas^  He  gave  the  remainder  in 
the  freehold  part  of  the  messuages  she  had  for  Ufe,  and 
all  other  his  freehold,  copyhold,  and  customary,  mes- 
suages, lands,  &c.  not  before-mentioned  and  devised,  to 
his  two  daughters.  Christian  and  Elizabeth,  as  tenants 
in  eommon  in  tail,  with  benefit  of  survivorship;  and, 
in  de&ult  of  issue  of  both,  to  his  own  right  heirs.  He 
then  gave  the  leasehold  part  of  the  premises,  given  to 
his  wife  for  life,  afler  her  decease,  to  his  two  daugh- 
ters, equally,  then*  executors,  &c.  for  tiie  remainder  of 
the  term  he  bad  therein;  and,  after  giving  powers  of 
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leasing  to  hk  wife,  and  sbnie  kgaeiesi  he  gave  and  1M6. 
bequeathed  to  the  same   trustees  in  the  foBowing 


.     All  the  rest  iresidiie  and  surplus  of  my  personal  estate 
^  after  payment  of  n^y  debts  funeral  charges  the  expences 
of  proving  this  my  Will  the  expence  of  a  monument 
V'WBid'  legacies  aforesaid  in  trust  to  place  out  and  invest 
the  same  in  Government  Securities  .or  in  any  of  the 
public  funds  in  their  names  in  trust  that  they  and  the 
surmers  and  survivor  of  them  and  the  executors  .and 
administrators  of  the  survivor  do  and  shall  out  of  the 
i'  intereiBt  dividends  and  produce  of  my  said  reaiduai^ 
^*  trust  estate  pay  to  my  wife  EUxabeth  Kidney  yearly  and 
ey^  year  during  her  life  such  an  annual  sum  of  moncigr 
^.as  will  in  addition  to  the  yearly  rents  and  profits  of  the 
said  messuages  &c«  in  Lawrence  PouUney  Hill  Sce^ 
make  up  the  sum  of  400/.  clear  of  taxes  &c«  such 
^  annual  sum  to  be  paid  to  her  during  her  life  quarterly 
and  upon  this  farther  trust  to  pay  out  of  the  interesjt 
**  dividends  and  produce  of  my  said  residuary  estate  yearly 
I*  such  sum  or  sums  of  money  as  they  shall  thuik  proper/' 
not  exceeding  200/.  per  annum  one  year  with  anothe^for 
jeacb,  for  the*  maintenance  and  education  of  his  two 
daughters  until  the  age  of  21 ;  and  upon  farther  trust  tp 
transfer  and  pay  all  and  every  part  of  his  *^  said  residi^ary 
estate/'  subject  to  his  wife's  life  interest  in  that  annual 
payment  to  make  up  the  deficiency  before  mentioned^  to 
his  two  daughters  in  moieties  at  the  age  of  21  Or 
mamagej  if  with  consent  of  his  wife  and  trustees,  with 
benefit  of  survivorship  in  case  of  the  death  of  either 
nnder  Slj  or  unmarried ;  and,  if  both  die  under  21  and 
unmarried^  he  directed,  that  his  ^  said  residuary  estate/' 
subject  to  such  annual  payment  or  allowance  as  afore- 
md  for  her  life  to  his  wife,  shall  go  and  be  distributed 
.  ,  unto 
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1806.  unto  an4  among  [such  person  and  persons  who  w31  he 
f hen  entitled  to  the  samei  according  to  the  Statute  of 
Distribution  of  Intestates*  Estates;  and  deckredi  that  in 
GoDftSMAKBB.  the  mean  time  and  until  the  messuages,  lands,  tene- 
ments and  hereditaments,  in  the  counties  of  Northamp^ 
ion,  Bedford,  Huntingdon,  and  Leicester,  and  in  London, 
before  mentioned  and  directed  to  be  sold,  shall  be  sold, 
the  rents  and  profits  of  the  same  estates  shall  be  applied 
in  the  first  place  in  discharge  of  the  interest  due  and  to 
grow  due  upon  the  respective  mortgage?  thereof ;  and 
that  the  overplus  of  such  rents  and  profits  skaD  from 
time  to  time  be  applied  for  such  person  and  persons,  and 
such  uses,  intents,  and  purposes,  as  is  hereinbeibre 
mentioned  and  directed  of  and  concerning  the  interest| 
dividends,  and  produce,  of  his  "  residuary  personal 
^' estate.**  He  then  appointed  the  trustees  named  in 
his  Will  to  be  his  executors ;  giving  them  the  usual 
powers  to  change  the  fonds;  and  dir^ting  tiiem  to  re- 
imburse themselves  out  of  his  "  residuary  estate*'  thebr 

XOStSf 

The  Decree,  pironounced  by  Lord  Thurlow  in  the  two 
flitt  of  these  causes  (SI ),  declaring,  that  the  money  raised 
by  sale  of  the  testator's  real  estates,  devised  in  trust  to 
be  sold,  and  the  rents  and  profits,  were  to  be  considered 
as  equitable  assets,  and  liable  to  answer  the  deficiency  of 
the  personal  estate  to  pay  the  debts,  having  been  affirmed 
upon  a  re-hearing  by  Lord  Rotslyn,  and  upon  Appeal 
to  the  House  of  Lords  in  1797,  the  causes  came  on  for 
fiurther  directions  upon  the  Master's  Report ;  by  which 
it  appeared,  that  there  was  still  a  deficiency  for  the 
debts,  without  applying  the  estates  devised  to  the  wife 
^nd  daughters;  and  that  the  testator  was  at  his  death, 

besides 
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brides .  the  estates  .sold,  seised  of  other  fireehbU  and  180e. 
copyhold  estates.  •  K^»y 

V.  ' 

The  third  cause  was  instituted  upon  a  suppkmentdi  Coussmakkb, 
bin  by  the  creditor,  who  was  the  Plaintiff  in  the  second 
cause;  stating  the  proceedings  in  the  other  cause;  and 
that  the  testator  was  seised  .of  a  copyhold  estate, 
not  surrendered  to  Che  use  of  his  Will;  and  that  his 
daughter,  the.  Defendant  Christian  Kidney,  upon  jhe 
death  of  her  sister  as  customary  heir  received  the 
money  produced  by  the.sale  and  the  rents  and  profits. 

Th6  supplemental  bill  &rther  stated,  that  by  the  Set^ 
tiement,  previous  to  the  marriage  of  the  testator,  dated 
the  27th  and  28th  July,  1768,  in  consideration  of  the 
marriage  portion  of  6Q00^,  and  for  making  a  provision 
bt  Elizabeth  Kidneys  in  case  she  should  survive  her 
husband,  and.  for  the  issue,  and  also  in  consideration  of 
such  fiurther  advancement  and  benefit  in  money,  lands, 
or  otherwise,  as  might  arise  to  Benjamin  Kidney  by  the 
intended.  €narriage,  &c.  certain  premises  were  settled 
upon  the  husband  and  wife  successively  for  life,  with 
remainder  to  the  issue  of  the  marriage,  and  the  ultimate 
remainder  to  the  husband  in  fee;  and  leasehold  pre* 
mises  were  settled  also  upon  the  husband  and  wife  suc- 
cessively for  *,  life,  with  remainder  to  the  iss^e;  re- 
mainder to  such  persons  as  he  should  by  Deed  or  Will 
appoint;  and  he  covenanted,  that  in  case  by  death,  or 
gift  of  relations  or  friends,  or  otherwise,  the  said  EUxa^ 
betk  or  Benjamin  Kidney  in  her  right  by  the  marriage 
should  have  or  become  entitled  to  any  farther  increase 
or  acquisition  of  fortune,  either  in  lands,  &c«  freehold, 
copyhold,  or  leasehold,  or  in  money^  estate  or  effects, 
he,  his  .'heirs,  executors,  &c.  would  settle  such  fiurther 
acquisition,  as  to  one-third  upon  the  trusts  declared 
.  .  concerning 
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1800.       Concerning  the  freehold  and  leaselu^d  premises  settled; 
KiDMf     ^'^^^^^^       other  two-thirds  should  go  to  such  persons 
and  uses,  &c.  as  Benjamin  Kidney  should  by  deed  or 
CoussMAKBR.  Will  appoint;  and,  for  want  of  uppointmenti  to  &8 
heirs,  executors,  &c. 

The  bill  farther  stated,  that  Bartholomew  Pomeroy^  the 
fiither  of  Mrs.  Kidney,  by  his  Will  in  1778~gay«  obe' 
thi^  part  of  the  surplus  of  his  personal  ^tate  to^  his" 
wife :  one-thurd  to  his  three  childre^n  equally,  and  die 
residue  of  the  .  remaining  third,  after  some  legacies, 
as  to  one-third  to  his  wife,  and  two-thirds  to  his  three 
children  equally. 

The  bill  then  stated,  that  Benjamin  Kidney  did  not  reU 
duce  into  possession  any  part  of  the  share  of  EUzabetk 
Kidney f  to  which  he  was  entitled  by  the  setdement;  and 
that  the  daughter,  Christian  Kidney ,  claims  as  tenant  in 
tail  ixl  consequence  of  the  death  of  her  sister  the  pre- 
mises in  London,  which  were  part  freehold  and  part 
leasehold,  subject  to  the  estate  for  life  of  her  mother. 
The  bill  prayed  an  account  of  the  money,  recdved  by 
the  Defendant  Christian  Kidney,  on  account  of  the  pro-i 
duce  of  the  sale,  and  of  the  rents  and  profits'  of  the 
testator  Benjamin  Kidney'^  said  copyhold  estates ;  to  be 
applied  in  aid  of  the  funds  for  pajrment  of  the  debts; 
and  that  Christian  Kidney  may  be  decreed  to  account  for 
the  same  with  interest :  an  account  for  the  same  iporpoee 
of  the  share  of  the  residue  of  Pmeroy'%  personal  estafie; 
an  account  of  the  freehold  and  leasehold  estates  in 
London  devised  and  bequeathed  by  the  testator  Kidney  to 
his  wife  for  Ufe;  that  those  estates  also  maybe  subject 
in  aid  in  the  same  manner;  and  for  that  purpo^cf  an 
account  of  the  rents  and  profits  received,  and  a  sab 
of  diose  estates ;  the  bill  insisting,  that  the  testator  by 
his  marriage  settlement  became  a  purchaser  of  two-third 
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parts  of  the  Am  of  his  wife  in  the  lesidne  of  her  father^s  IM9. 
peisonal  estate;  and  though  the  testator  did  not  re-  wr^^^ 
duoe  that  into  possession^  it  became  part  of  his  per- 
aonal  estate;  and  ought  to  be  applied  in  aid  of  the  funds  Corns aIahk, 
Ibr  his  debts ;  that^  the  bond  creditors  having  been  paid 
to  a  great  extent  out  of  the  personal  estate,  which  was 
insufficient  for  the  simple-contracts,  the  real  estates, 
devised  to  the  Defendant  EUxabeth  for  life,  are  liable 
to  refund  to  the  personal  estate  so  much  as  it  con- 
tributed to  the  specialty  debts;  and  that  the  release- 
dower,  thirds  and  free  bench,  executed  by  the  Heten^ 
dtdkt  EUssabetk,  as  required  by  the  Will  was  a  nullity ;  Ai 
the  testator  was  not  at  his  death  seised  of  or  entitled  tb 
any  freehold  estate,  whereof  she  was  dowable. 

The  answer  of  Christian  Kidney  stated,  that  by.  inden- 
tores,  - dated  the  21st.  and  22d  of  November,  1769,  subse- 
quent to  the  marriage  of  the  testator,  a  freehold  estate, 
purchased  by  him  for  700/.,  was  settled  to  the  use  of 
himself  for  life,  with  remainders  to  his  wife  for  life,  and 
to  the  issue  of  the  marriage ;  and,  in  default  of  is^ue^ 
according  to  his  appointment:  in  .  default  thereof,  for 
luB  hebcB.  The  Defendant  ihsisted,  that  these  inden- 
torea  were  good  against  the  creditors;  and  the  Defcnd- 
9it,:a8  th6  only  surviving  issue,  claimed  under  them; 
and  also  as  tenant  in  tail,  after  the  death  of  her  mother 
the  fireehold  estates,  comprised  in  the  settlement  and 
tfife  leasehold  estates,  in  ^ttlement,  absolutely; '  .beuig 
die  only  child,  that  Uved  to  attain  the  age  of  21 ;  and 
khe  submitted,  whether  the  said  copyhold  estates  were 
by  the  Will  made,  liable  to  the  debts. 

The'Wswer  of  the  widow  stated,  that  she  appre- 
hended,' the  testator  at  the  time  of  making  that  purchase, 
which  was  the  subject  of  the  settlement  afker  the  inaf«- 
riag^, -was  a  person  of  very  considerable  property,  and, 

not 
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180a       nbt  ih  debt,  except  in  his  common  course  of  businessi  as 
KiDNBT     *  merchant  or  trader.    By  deed-poll^  dated  the  29th  o£ 
^         NanembeTi  1787,  she  released  to  the  executors  and  trus« 
OoussMA&BB.  tees,  all  her  dower,  thirds,  &c. ;  by  which  deed  it  was 
declalred,  that  it  should  not  bar  or  affect  the.  provision 
or  benefit  by  the  settlement  or  Will;  or,  to  which  she 
might  be  entitled  out  of  the  personal  estate  of  her 
father,  by  his  Will,  or  otherwise.    She  represented,  thi^t^ 
in  case  her  interest  in  the  freehold  and  leasehold  estate 
of  the  testator,  devised  and  bequeathed  to  her  for  life^ 
is  to  be  impeached,  an  inquiry  ought  to  be  made  as  to 
her  right  to  dower  in  the  freehold  estates  sold;  and 
that  she  'ought  to  have  a  compensation  out  of  the  pro- 
duce; and  she  also  claimed  dower  out  of  the  freehold 
esti^s,  last  purchased  by  him. 

Mr.  RomiUy  and  Mr.  Leach,  for  the  Plaintiffs  in  the 
second  and  supplemental  causes,  the  creditors. 

The  settlement  of  1769,  being  made  after  the  marriage^ 
and  without  consideration,  is  void  as  against  creditors. 
The  question  now  to  be  discussed  upon  tlie  supple^ 
mental  bill,  is,  whether' the  copyhold  estate,  not  beii|g 
surrendered,  passed  by  the  Will.  In  favor  of  creditorai 
the  want  of  a  surrender  may  be  supplied ;  thcftigh  copg^ 
hold  estates  are  not  mentioned  in  the  Will.  Whem* 
devise  is  for  creditors,  and.  such  general  words  are  used, 
either  by  a  direction  for  sale  or  by  way  of  charge,  an 
intention  to  devise  the  copyhold  estates  as  well  as  free- 
hold is  presumed;  and  therefore  the  want  of  a  surrender 
will  be  supplied.  That  is  not  done  in  favour  of  a  wife 
or  children ;  unless  there  is  an  express  devise  for  them. 
The  distinction,  though  frequently  treated  as  capricious^ 
stands  upon  extremely  good  reason;  that  in  the. case  of 
wife  or  children  the  intention  cannot  be  understood  or 
presumed  to  be  to  devise  those  estates.  Where  a  testa- 
tor 
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.tor  18  about  to  satisfy  the  moral  obligation  to  provide  for  .1800. 
a  wife  or  children^  it  is  impossible  to  say,  to  what  extent  .kJdiTkV 
Jie  means  to  do  so.    He  makes  a  provision  for  them  by  .9. 
-giving  a  freehold  estate.   Theyare  by  that  disposition  CoossmakKB. 
-provided  for ;  and  it  is  impossible  to  say,  upon  what 
gtound  he  intended  to  devise  the  copyhold  estate,  as  well 
as. the  freehold.    The  obligation  is  vagule^  indefinite; 
and  the  extent  unlimited.    But  in  the  casis  of  creditors 
the  moral  obligation  has  a  certain  extent :  viz.  to  pay  all 
liii  debts.   He  i^ays,  he  intends  to  satisfy  that  obliga- 
tion.    The  precise  purpose  to  pay  all  his  debts  is  ap>- 
parent:  but  all  his  debts  cannot  be  paid  without  taking 
the  copyhold,  as  well  as  the  freehold^  estates.   A  subse- 
quent clause  in  the  Will  shews  clearly,  that  he  intended 
hia  copyhold  estates;  and  even  conceived,  that  he  had 
surrendered  them.   By  that  clause  he  ^ves  the  remain- 
der in  the  .ficeehold  estates,  devised  to  his  wife  for  Ufe, 
and  all  other  his  freehold,  copyhold,  and  customary,  mes- 
mages,  and  lands,  not  before  mentioned  and  devised, 
to  his  daughters  in  tail,  with  remainder  to  himself  in 
fee.    There  is  great  inaccuracy  certainly  in  this:  the 
preceding  part  of  the  Will  having  disposed  of  every 
tbmg,  except  what  he  had  before  ^ven  to  his  wife  for 
Bfe.    But  he  clearly  conceived,  that  his  devise  extended 
1^  some  copyhold  estates,  and,  that  the  devise  he  had 
made  would  pass  them. 

But^  upon  authority  also,  it  is  settled,  that  a  testator, 
charging  his  estates  with  his  debts  by  the  general  de- 
scription of  all  his  real  estate,  or,  all  his  messuages, 
kilds,  tenements,  or  hereditaments, .  shall  be  held  to 
have  intended  to  comprize  copyhold  estates;  if  his  other 
estates  are  not  sufficient  for  the  debts;  the  case  of  the 
creditors  being  distinguished  in  this  respect  from  that 
of  a  wife  or  chQdren ;  where  there  is  no  determinate 
purpose,  requiring  the  Court  to  include  tiie  copyhold 

Vol.  Xn.  K  estate. 
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lINMr.       estate.    This  was  decided  in  Drake  v.  Robimm  {SSt), 
KiDNBY     ^^'^^^  (33  )•  Coombs  v.  Gibson  ( 34  ).  There 

.9.         is  one  authority,  ChalUsy.  Casbom{S5)\  which  doev 
€oi7SSMAKBA.  not  make  the  distinction  between  creditors  and  a  wife  or 
children ;  but  that  case  must  be  considered  OTer-ruled  by 
the  two  subsequent  cases  in  Peere  Williams,  and 

Byas{S6)i  which  is  an  express  decision  against  a 
wife  upon  that  distinction ;  which  prevaik  to  a  farther 
extent;  as,  where  die  copyhold  estate  destends  to  sm 
heir,  altogether  unprovided  for :  there  is  no  doubt,  tha^ 
it  would  be  affected  by  debts ;  though  certainly  not  for 
'a  wife  or  children. 

Mr»  Alexander,  Mr.HolUsl,  and  Mr.  Tromer,  £or  EE- 
nabeth  Kidney,  and  Christian  Kidney,  the  widow  saA 
daughter  of  the  testator* 


The  intention  of  the  testator  is  clear,  that  his  widow 
and  femily  shall  have  this  small  part  of  his  estlttes :  anA 
the  creditors  being,  as  far  as  they  obtain  satisfaction  out 
of  his  real  estate,  mere  legatees,  cannot  dispute  any 
devise  byhisWiD,  clearly  intended  by  the  testator.  Aa 
to  the  equitable  assets,  the  creditors  are  in  the  same 
situation  as  legatees ;  and  the  doctrine  of  election  a^ 
plies  to  them  as  much  as  to  any  other  legatees.  Thefe- 
fore  they  can  neither  affect  the-  leasehold  or  persmiid 
estate,  kior  the  real  estate  by  the  means  of  marshalling. 
There  is  no  authority  upon  this  question ;  and '  upon 
principle  why  should  they,  taking  a  benefit  under  die 
WiSa,  rgect  the  condition ;  which  is,  not  merely  hnpKed, 
but  expressed,  in  this  instance?  Taking  the  bmefit  of 
the  wife's  dower,  can  they  dispute  the  particular  pftH 
t  *  147  ]  ^  vision,  substituted  by  the  Will  for  that,  and  at  tlna  tone 
put  an  end  to  the  election,  tiiat  has  been  made?  No 

-caa^ 

(S«  IP.  Wm.  443.  (^)  Pr€.Ch.  407.   I  JI^ 

.    (»)  3P.  ira/.822.      .      Ca.  il&r.l24.  .tW6.  M.> 
(34)  1  Bro.  C.  C.  273.  (8«)  2  Ves.  134. 
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cue  Conies  nearer  to  it  than  this.   Where  a  device  i$  tt09u 

Qade  for  debts  and  legacies^  both  apparently  put  upon,  v*«^ 

llie  aaipe  footing,  yet  it  has  been  ,  said,  the  debts  sb^tt 

hare  priority,  to  the  extent  even  of  exhausting  the  whole  Covbsmakks. 

inncL    That  however  proceeds  upon  the  supposed  i^r 

tention  to  arrange  them  according  to  their  legfd  order: 

^either  being  entitled  out  of  the  real  estate,  exceplk 

^tfough  the  devise.   The  testators  object  in  making  thici 

provision  for  the  creditors  was,  that  the  widow  should 

Idke  this  property. 

The  next  consideration  is  upon  that  part  of  the  pro* 
pjurty,  .which  is  protected  by  the  post-nuptial  settlement} 
the  creditors  insisting,  that  they  are  entitled  to  defeat  that 
settlement,  if  the  testator  was  iiidebted*  at  the  time.  Not 
one  of  these  debts  was  contracted  within  years  of  that 
aetdement   There  is  no  foundation  for  presuming,  that 
at  that  date  a  single  debt  existed.   A  creditor,  impeachr 
ing  8  aettiement  upon  that  ground,  must  come  here, 
proving,  that  there  were  debts  at  that  time:  otherwise 
the  bill  must  be  dismissed;  for  it  is  not  the  habit  of  the 
Court  to  direct  ata  inquiry,  -  in  order  to  furnish  a  case 
fiir  the  Plaintiff.   He  must  come  with  a  case  proved. 
IP  any  inquiry  could  be  directed,  it  should  be,  whether 
my  of  the  debts  now  existing  were  due  at  that  time. 
It  ia  not  enough  to  shew,  that  he  was  a  debtor  at  the 
time,  in  trade  or  in  aAy  other  way.    This  depends  upon 
ibe  Statute  of  EUzabefh  (37);  with  refe^rence  to  which 
^  question  18  -precisely  the  same,  whether  the  party 
ii  intradet  or  pot:  the  case  of  bankruptcy  being  quite 
distinct   It  is  not  only  necessary  to  shew,  (hat  the  debts 
Qour  existing  were  existing  at  that  time,  but  the  relief  is 
^  ta  V,^ye||;.oii^:io9^     the  present  creditors,  who     [  *148  ] 
wm»:  9ltijiMtx^  time;  and  subaequeht  creditors 

ai^Mit^iiitiiiii  Thci^  is  no  fraud  upon  any  other  ere** 
The  tettlement  cannot  be  held  fraudnleni  against 
^7^^  ,  .  creditors^ 

(S7)  Skit.  13  SHts.  «•      .  • . 
K3 
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tfreditors^  ^hose  debts  were  not  contracted  at  th6  tim^f 
unless  a  rery  particular  case  is  made :  as  if  the  settle- 
ment  was  made  with  the  object  of  contracting  a  great 
ODU88MAKUU  debt.  In  Lush  v.  tVilkinsan  (38)  the  inquiry,  now 
pressed,  was  refused;  and  the  bill  was  dismissed  with 
costs ;  leaving  the  PlaintiflTs  to  make  a  better  case, 
they  could.  That  case  is  also  an  important  authority  as 
to  the  nature  of  the  inquiry.  Upon'  the  other  suppo* 
sltion  no  man  could  make  a  voluntary  settlement;  for' 
there  is  no  man,  who  does  not  owe  something;  and 
therefore,  if  a  single  debt  is  an  objection^  no  voluntary 
settlement  could  starid.  The  question  is,  whether  it 
was  a  fraud;  and,  whether  the  creditors  were  disap* 
pointed  bythatiVaud:  Stephens y.  Olive {39).  In Mon^ 
iague  ri  Lord  Sandwich {AQ)  IjOjA  Rosslyn  made  a  de^ 
daration  as  to  the  extent  of  this  doctrine :  that  the  deedir 

of 


.(38)  Ante,  Vol.  3844 
(3D)  7,Bro.  C.  C  90« 
<40)  Id  Chancery,  2d  July^ 
1797.  Cited  from  the  De- 
cree.  The.  Bill  was  >filed  by 
natural  children  of  the  late 
XA.Sandwicht  claiming  under 
an  indenture  of  assignment, 
dated  the  6th  of  February, 
1783,  by  the  Earl,  of  a  re« 
versionary  interest  in  a  sum 
of  2d80/.  Old  8(mik  Sea  An- 
nuities, and  indentures  of 
lease  and  release,  dated  the 
6th  and  eth  of  Jmt,  1787, 
conveying  freehold  estates 
to  thistees  upon  tmpt  to  sell, 
and  stand  possessed  of  the 
prodnce  for  sdbi  persons  atf 
Lord  SoMdwkk  should  ap- 
point by  Deed  or  Will,  and  a 
deed  of  appointment.  Dated 


the  6th  of  June,  in  par^aancd 
of  that  power,  sabject  to  hit 
interest  for  life,  for  socb 
persons,  in  such  shares,  &c. 
as  in  the  deed  of  1783,  as  to 
the  Old  South  Sea  Annuities. 
The  Decree  declared,  "  that 
"  the  deeds,  dated  the  6th 

of  February,  1783,  and  the 
'*  5th  and  6th  of  June,  1787, 
*'  are  void  as  against  the  ere- 
"  ditors  of  the  said  Johti^ 
"  late  Earl  of  Sandunck;  who 
"  were  creditors  prior  to  die 

said  deeds  f  and  it  wai 
referred  to  the  Master  to  ill- 
qaire,  whether  the  late  Earf 
of  Sandwich  watf  IddeMAl 
prior  to  the  said  iiu^ik^  ie-'. 
spectively,  and  •  ^artdfti 
amoant;  see  posti  the  note* 
156. 
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4>r  1789  and  1787  were  void  as  against  the  creditors  of  1806. 
•1;^  Itte  Eiarl  qf  Smndwiehf  who  were  creditors  prior  to  j^^^^j^ 
<he  dates  of  the  said  deeds';  and  directed  an  inquiry^ 
whether  the  kte  Earl  of  Sandwich  was  indebted  pre-  Coossmakkiu 
vionsly  to  the  date  of  those  deeds,  respetctively ;  and  to 
what  amovmt.    In  that  case  natural  children  were  the 
Plaintiffi:  not  creditors ;  as  in  Lush  v.  WiUcinson ;  which 
shews  thei  reason  of  that  inquiry.    If  a  creditor  had 
been  Plaintiff^  and  had  not  made  out  the  case,  the  bill 
would  have  been  dismissed.    Upon  this  head  therefore 
this  bill  must  be  dismissed ;  or  an  inquiry  must  be  di- 
rected as  to  the  debts  due  at  the  date  of  the  settlement; 
find  no  other  creditors  are  entitled  to  relief,  > 

Next^  as  to  the  copyhold  estates,  not  surrendered  to  [  149  ] 
the  use  of  the  Will :  the  widow  is  entitled  to  free-bench. 
The  question^  whether  the  want  of  a  surrender,  is  to  be 
jRipplied  against  the  heir>  suggests  the  observation,  that 
the  degree,  tluit  has  been  made  in  .these  causes,*  is  a 
very  extraordinary  decision;  however  considerable  the 
Wthority ;  and,  though  we  must  give  way  to  the  autho- 
rityj  }t  is  not  easy  to  follow  the  reasoning;*  for  it  ia^ 
ckar^ .  the  testator  intended,  not,  that  the  surplus  should 
go  as  the  residue  of  the  personal  estate ;  but,  that  it 
should  go  to  the  persons,  to  whom  that  is  given,  and  in 
the  same  course.  As  to  these  copyhold  estates,  the  first 
consideration  is,  whether  he  intended  to  pass  them :  the 
next»  whether  the  want  of  a  surrender  ought  to  be  •  sup^ 
I^i^;  In 'many  oases,  it  is  true».a  distinction  has  been 
ta^en  between  creditors  and  a  wife  and  children ;  but 
in  those  cases  the  consideration  was,  not  a  question 
of  intention,  but,  whether  the  Court  would  act,  or  not ; 
as  in  the  instance,  where  the  hdr  was  unprovided 
fer,  &C  the  Court  will  not  interfere,  and  lend  its  aid,  -on 
account  of  the  hardship.  'But  this  is  a  question  of  in- 
tention; and  how  can  there  be  any  difference  of  ihten- 
tioii  iipon  the  same  words  ?  The  only  authority  that  can 
be  conndered  a  decision^  (the  others. being  mere  ebc/o,) 

is 
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1006.  ^  Drake  y.  Robiiwm  /  which  seenis  to  haVe  tttrned 
iipoii  the  words  real  estate."  To  that  is  opposed 
CkallU  V.  aw6i?rii(4l):  an  express  dedskm  upon  «te 
CoussM ARBiit.  point ,  In  this  conflict  of  authority  resort  must  be  had 
to  principle.  If  the  Court  finds  words,  shewing  die 
tenticH)  to  pass  the  copyhold  estate,  the  want  of  a  sur- 
render must  be  supplied  in  &vour  of  creditors  against  a 
wife  or^^shildren^'atid  even  against  an  heir  unproTid^ 
folr(4^).  Jt  h  purely  a  question  of  intention  ;  and  tbeH 
[  *  150  ]  *  the  cases  of  creditors,  wife  or  children,  cannot  be  dis* 
tinguished. 

>*  It  is  perfectly  settled,  that  these  general  words  do  qqI; 
primA  facie  kapOTt  copyhold  estate;  but,  to  pass  them, 
!  •  that  intention  must  appear  from  circumstances.  The 

state  of  the  fund,-  and  of  the  family,  as  a  ground  df 
^construction,  to  raise  an  inference  of  intention,  has  been 
rejected  in  many  instances;  with  the  single  exception^ 
that  the  nature  of  the  thing  is  examined ;  as,  that  there 
is  no  freehold  estate.  ^  But  the  Court  has  never  permitted 
an  examination  into  the  amount  of  the  debts;  in  ordef 
to  ascertain,  that  there  is  not  sufficient  to  pay  them. 

If  the  surrender  is  to  be  supplied,  and  the  copyhold 
estates  are  not  sufficient  for  the  debts,  the  next  questnm 
is  as  to  the  rents  and  profits ;  and  in  no  instance  of  a 
surrender  suppHed  has  the  account  been  carried  back 
against  the  heir ;  which  wou]d  be  the  utmost  haidshipr 
This  finnily  has  been  living  upon  the  rents.  *  The  CouiC 
^8  never  gone  beyond  simply  supplying  the  surrender* 

•  Mr.  Romillfff  in  Reply. 

The  doctrine  is  new,  that  every  creditor,  coming  upon. 
^  fundi  that  is  not  by  law  liable,  b  to  be  considered 
as  a  legatee.  .  As  the  testator  has  subjected  to  thes^: 

c^editcffi< 

(41)  Pre.  Ch.  4ti1,   1  Eq.    Dewnion,  Vol.  V,  667;  and^ 
Ab.  124. .  Gm.  96f.    .       the  note.  III,  68. 

(42)  See  ante,  HUft  r. 
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eteditors  a  fimd^  not  subject  by  kw,  is  the  Court  ihiere- 
fim  to  presume^  that  what  is  sometimes  called  the  na»  Kidney 
tmnl  and  legal  fund  should  not  be  liable  ?  The  doctrme 
of  electi(m  has  no  application  to  this  case.  As  to  tte  Cou»»makbr. 
ietdement,  it  is  true,  Stephens  v.  OUve^  and  Lush  v. 
Wiliinsom  establish,  that  it  is  not  sufficient,  that  the  tes- 
tator was  indebted  at  the  date  of  the  settlement,  unless  . 
the  debts  existing  at  that  time  are  still  unsatisfied,  or  the 
^aaan  was  insolvent  at  the  time.  With  reference  to  that  [  *  ] 
a  case  of  diflSculty  pnight  occur ;  where  it  could  be  shewn 
dearly,  that  he  was  indebted  at  the  date  of  the  settle^ 
ment ;  that  all  those  debts  had  been  paid ;  but  paid  by 
the  money,  borrowed  from  .the  Plaintiffs,  filing  the  Bill. 
In  such  a  case  the  Court  would  have  great  difficulty  in 
deciding  that  settlement  not  to  be  a  fraud  upon  those 
Haintiffs^  Lush  v.  Wilkinson  stood  before  the  Court 
under  very  different  circumstances.  The  single  object 
of  that  Bill  was  to  set  aside  the  settlement.  The  suit 
had  no  other  purpose.  The  Plaintiff  undertook  to  shew, 
that  the  settlement  was  fraudulent  In  this  case  all  the 
cnrcuinstances,  as  to  the  settlement,  arise  upon  the  an- 
swer. The  Plaintiff  in  the  creditor's  bill  knew  nothing 
of  it ;  and  had  no  opportunity  of  going  into  .the  cir* 
cumstances. 

As  to  the  copyhold  estate,  Drake  v,  Robinson (43)^ 
which  is  in  a  reporter  of  great  authority,  has  neyeic 
been  disputed ;  and  is  subsequent  in  date  to  ChaUis  v* 
Casbom{44f).  Though  there,  are  questions,  that  the 
Court  will  not  decide  upon  a  Will  by  the  state  of  the  pro* 
perty,  that  js  no  universal  rule,  that  the  Court  will  not  in 
any  instance  ascertain,  what  is  the  subject,  and  whether 
it.will  answer  the  purpose ;  where  the  question  is,  whe« 
ther  a  particular  subject  passed  by  a  Will ;  or,  where  a 
particular  purpose  is  stated  to  be  in  view ;  and  in  Drahe 
V*  Robinson  an  inquiry  was  directed,  whether  there-was 

sufficient 

(44)  Pre.  Ch.  407.    1  Eq.  Ca.  AO.  124.  GUb.  80, 
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1B06.       sufBcient  for  the  debts  without  the  copyhold  (45).  In 
Rumbold  v.  Rumbold{46)  after  a  devise  of  estates,  as 
^^^r"     well  copyhold  as  fteehpld,  this  recital,  "  the  copyhold 
CoussMAKER.  "  part  thereof  having  been  previously  surrendered .  to  the 
[  *  153  ]       •use  of  my  Will,"  was  held  an  allegation,  that  he  had 
surrendered  them  all ;  and  it  was  of  no  consequence  that 
.  he  had  some,  not  surrendered;  for,  being  intended  to 
pass,  they  would  pass.    As  to  the  account  of  the  rentSt 
if  the  opinion  of  the  Court  is,  that  the  testator  intended 
to  devise,  from  the  instant  of  his  death  the  heir  is  a 
trustee  (47).  • 

T/ie  Master  of  the  Rolls. 
Feb.  IQlA.  These  causes  come  before  the  Court  upon  a  Supple- 
mental Bill,  filed  by  creditors,  for  the  purpose  of  sub- 
jecting to  their  debts  other  property  of  the  testator, 
their  debtor,  than  was  comprehended  in  the  original 
decree.  The  question  in  the  original  causes  seems  to 
have  been  confined  entirely  to  the  surplus  produce  of  the 
real  estate,  sold  by  the  trustees  under  the  Will ;  and 
the  point  decided  is,  that  that  surplus  produce  was  ap- 
plicable to  the  payment  of  debts,  generally :  that  is,  that 
the  real  estates  were  to  be  considered  as  devised  for  the 
payment  of  debts.  I  suppose,  it  was  then  imagined, 
th^t  the  personal  estate,  and  the  produce  of  the  real 
estate  sold,  would  together  be  sufficient  for  the  debts. 
It  has  turned  out  otherwise;  and  the  creditor,  having 
found  other  property,  not  comprehended  in  that  decree, 
filed  this  Bill,  fbr  the  purpose  of  obtaining  an  application 
of  that  property.  In  consists  of  three  descriptions: 
1st,  the  share  of  the  residuary  estate  of  Mr.  Pomeroy ; 
£q  two-thirds  of  which  the  testator  became  entitled  by 
his  marriage  settlement.  As  to  that  there  is  no  ques- 
tion. The  next  description  of  property  is  the  estate, 
devised  to  the  wife  for  life,  in  order  to  raise  a  pro- 
vbion  for  her  in  lieu  of  dower.   To  this  clafan  different 

objec- 

(4«)  Andrew  v.  Emnwi,       (47)  See  2  if  lA.  284.  3  4li|, 
2  Bro.  C.  C.  207.  124, 12^ 

(4«)  Ante,  Vol.  Ill,  65. 
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objections  are  made  on  the  part  of  the  widow.   Birst,  1800» 

it  18  said,  it  is  inconsistent  with  the  arrangement,  that 

took  place  in  the  original  causes;  for,  if  this  claim  ' 

had  been  '  then  set  up,  the  widow  would  not  have  Coussmakbb. 

dected,  as  she  did  elect,  to  take  the  estate  devised  in 

satisfaction  of  her  dower ;  and  she  had  a  right  to  an  in* 

quiry,  whether  she  was  entitled  to  dower  or  free-* 

bench ;  and,  what  the  value  of  her  dower  or  free-bench 

was :  that  upon  the  supposition,  that  no  such  claim  was 

to  be  m.ade>  she  elected  to  take  under  the  WiD,  and  to 

relinquish  her  dower,  according  to  the  condition  im« 

posed  upon  her  by  the   testator.    The  right  of  the 

creditors  ipust  be  now  precisely  iVhat  it  was  at  the 

death  of  the  testator;  unless  it  can  be  shewn,  either, 

that  they  are  barred  by  something,  done  in  the  original 

causes;  or,  that  they  have  in  some  way  released  and 

given  up  that  right.    Nothing  was  decided  in  the  on- 

ghial  causes,  that  bars  their  claim  upon  other  property 

of  the  testator.   Upon  what  ground  can  the  Court  say, 

they  are  to  be  contented  with  the  estate^  devised  for 

payment  of  the  debts,  and  are  to  be  deprived  of  their 

kgal  remedy  against  the  devised  estates  ?   The  devisees 

cannot  affect  any  rights  of  the  creditors.   It  is  true,  the 

arrangement  made  proceeds  upon  the  supposition,  that 

this  property  may  not  be  called  for  by  the  creditors. 

But  the  consequence  is  only,  thai  the  widow  will' not 

be  bound  by  any  election  she  then  made.    The  argu-" 

ment  now  must  be  upon  the  same  ground*  as  if  this 

dum  had  been  theii  brought  forward.    She  must  be 

let  in  now  to  any  of  her  legal  rights ;  and  an  inquiry, 

in  what  estates  she  was  entitled  to  dower  or  free-bendi : 

her  election,  as  being  made  under  a  mistaken  impression^ 

that  the  creditors  were  not  to  make  any  claim  upon  thgse 

estates,  not  binding  her  (48)* 

Another  objection,  made  for  the  widow  is,  that  the     [  154  ] 
creditors  take  a  benefit  under  the  Will  of  the  testator 

by 

(48)  See  tbo  notes  upon  Election  qntc,  Vol.  (,  523,  7. 
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180a       by  the  devise  for  payment  of  the  debts,  generally;  mid 
Kidney     ^^'^^o'®  *^®y  permitted  to  disappoin  that 

part  of  the  Win,  by  which  a  provision  is  made  for  the 
CoussMAKXR.  widow:  that  is,  that  the  doctrine  of  election  is  to 

applied  to  creditors  (48).    It  is  utterly  inapplicable  It 
never  has  been  so  applied ;  and  half  the  decrees  iipon 
mltrshaDing  assets  are  wrong)  if  there  is  any  ground  tog 
Distinction  be-  that  claim.     It  is  true,  creditors  by  simple-contract 
tween  credi-    cannot  have  any  right,  except  by  marshalling,  against 
tors  and  lega-  ^j^^  j^^j  unless  the  testator  thinks  fit  to  devise 

*^b™  *of  satisfaction  of  the  debts,  generally  :  yet  they  hav^ 

debts  and  le-  been  held  to  stand  in  the  same  light  as  legatees, 

gaeies.  The  When  the  testator  lets  in  such  creditors  .  by  a  charge, 
former  are  to  it  k  now  settled,  whatever  doubt  may  formerly  hav^ 
be  paid  in  pre-  been  entertained  upon  it,  that  creditors  under  a  charge 
fereoce.  of  debts  and  legatees  are  to  be  paid  in  preference  to 

The  Sutote  of  l^atees ;  and,  though  the  Statute  of  Fraudulent  De- 
Frandulent  ^  would  undoubtedly  prevent  a  devise  for  payment 

^vent  a^de  legacies,  so  as  to  disappoint  creditors  byspedalty^ 
vise  for  lega-  wuld  not  prevent  a  devise  for  pajrment  of  debts^ 
eies  to  the  pre-  gei^i*aUy »  though  the  effect  would  be  to  let  in  credi- 
jiidice  of  ere-  tors  by  simple-contract  to  the  prejudice  of  creditors  bj 
ditors  by  spe-  specialty  (50  ).  If  there  is  any  foundation  for  this  doo- 
cialty;  but  not  trine  of  election,  the  case  never  could  have  happened^ 
a  devise  for  ^^ere  there  was  a  charge  upon  any  part  of  the  estate 
^m**.  *k"^\  debts;  whereas  the  creditors  by  specialty  are  per- 
Ihat  might  be  ™^*®d»  ^®  creditors  by  simple-contract  are  by 
^  effect.  marshalling  permitted,  to  follow  the  devised  estatea,'  if 
Under  a  [*1 55]  *  there  are  no  estates  descended:  or,  if  the  descended 
charge  of  debts  estates  have  been  applied.  In  this  case  the  decree  is 
editors  by   wnHig  upon  this  doctrine;  for  the  legatees  are  dtsap* 

simplecontractpoitited  by  the  specialty  creditors  taking  the  personal 
muj  by  mar-  ^^^^ 

shalling  follow  It 
devised  es- 

Utes;  if  no      (49)  Ikgv.  Deg,2  P.WiU,  Pfymoutk,  2  Atk.  IM.  Lm- 

desCfNided  es-                       -note,  ante,  gard  v.  Lord  Derlnf^  1  Bro* 

tates,  or  they  Vol.  I^  523.  C.C.  311.  Hughpsv.  JMbem. 

have  been  ap-      (^0)  See  RUIout      Lord  2  Bro.  C.  C.  614. 
plied. 


CASES  IN  CHANC£R¥; 


155 


It  if  then  staled,  that  there  is  at  least  one  part  of  diis  laoa. 
poperty,  that  ^^anoot  he  affected;  being  in  settlement.  ^^^^y 
With  regard  to  that  part^  that  was  settled  before  the 
mniage,  the  creditors  do  not  attempt  to  affect  that  Cohssmauiu 
The  other  part  is  said  to  have  been  settled  after  the 
murrilige.  With  respect  to  that  part^  the  question  is, 
whether  this  -settlement  is  to  be  considered  fraudulent 
against  the  creditors.  It  is  said,  as  the  creditors  have 
not  proved,  that  the  testator  was  indebted  at  the  date 
of  the  settlement,  that  is  not  now  to  be  made  a  sub* 
ject  of  inquiry.  The  case  of  Lush  v.  Wilkinson  ( 51 ), 
dted  in  support  of  that  propositiop,  does  not  resemble 
this  case.  In  that  cause  the  bill  was  filed  for  the  ex- 
press purpose  of  afiecting  the  settlement,  upon  the 
ground,  that  the  settler  was  insolvent  at  the  time  it  was 
made.  There  was  no  evidence  in  support  of  the  bill; 
and  there  was  evidence  to  the  contrary,  produced  by 
tibe  widow. .  The  only  reason  for  surprise  therefore  is, 
diat  hord  Ahanley  not  absolutely  dismiss  the  bil}; 
instead  of  giving  liberty  to  file  another.  But  in  this  iur 
stance  the  creditor,  not. apprised  of  the  settlment, 
filed  the  bill,  to  affect  all  the  devisees ;  and  this  settle- 
Hient  came  out  in  the  answer;  which  led  to  inquiry. 
Though  there  has  been  much  controversy,  and  a  variety 
of  jdedtton,  upon  the  question,  whether  such  a  settle^ 
ment  is  fraudulent  as  to  any  creditors,  except  such  as 
were  creditors  at  the  time,  I  am  disposed  to  follow  ibe 
latest  decinon,  that  of  Montague  v.  Lord  Smdwichs 
^  winch  is,  that  the  settlement  is  firaudulent  only  as  against  [  ^  156  ] 
iodi  creditors  as  were  creditors  at  the  time  ( 52). 

The 

(51)  Ante,  Vol.  V,  884.  The  Decree  in  ifoii/A^  v. 
Bolkmag  r.  Mitkard,  iModi.  Lord  Sandwich,  sUted  in  the 
414.  note,  ante,  148,  is  confined  to 

(52)  Sjfkei  V.  Hastings,  at  creditors  prior  to  the  deeds: 
the  RoUm,  1814 ;  mentioned  bpt  Lord  /Zbtf/jfH,  when  the 
by  ike  Vice  Ckancellor,  %  Cause  was  heard,  said,  that 
JfaiUL  421.  if  there  is  any  creditor,  whose 

debt 
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KiDNBY 
Ck>U8SMAKB9. 


The  next  claim  is  that  of  the  copyhold  estates^  aot 
surrendered  to  the  use  of  the  WilL   It  is  contendedj^ 

that. 


debt  would  be  prejndioad  by 
the  Toluntary  settlement,  it 
throws  the  sabject  into  assets ; 
and  lets  io  all  the*  creditors. 
This  appears  also  to  have 
been  the  opinion  of  Lord 
Hardwicke ;  who  in  3  Atk.  04» 
Walker  v.  Burrows,  agrees, 
that,  "  if  he  had  been  in- 
debted  at  the  timey  it  would 
|iave  ran  op,  so  as  to  take  in 
all,  subsequent  creditors;" 
i^d  2Ves.  11,  says,  he  knows 
of  no  case  upon  the  13^/^. 
*^  where  a  man,  indebtecl  at 
''  the  time,  makes  a  mere 
'f  voluntary  conveyance  to  a 
''  child  without  consideration, 
*'  and  dies  indebted,  but  that 
'^  it  shall  be  considered  part 
*i  of  his  estate  for  the  benefit 
t'.  of  his  creditors.**  In  Beau^ 
numt  T.  Thorpe,  also  !  Fet. 27, 
the  settlement  was  declared 
yoid  against  the  PlaintiQT,  and, 
9S  Wr.Belt  ||dds  from  the 
;^gi8ter's  Book,  "  all  judg* 
"  ments  and  specialty  cr^^ 
f '  ditors and  the  older  au- 
thorities. Dyer,  295,  and  the 
dictum  of  Walmesley,  Cro.  EL 
445,  Upton  V.  Baiset,  refer 
to  creditors  generally.  The 
flistinction  between  creditors 
prior  and  subsequent  to  the 
ftettlement  appears  first  iif 
Lewkner  ?•  Freeman,  Pre.  Ch. 


105.  2  Freem.  236^  \Bq. 
Ca.  Ah.  196,  pi  5.  In  the 
first  and  last  of  those  books, 
probably  from  the  same  note» 
(  See  Preface,  to  Mr.  FlndC^ 
edition  of  Pre.  Ch.^  5  Vin. 
408.  21  Fm.  4890  another 
objection  is  principally  re* 
lied  on,  of  a  singular  nature 
certainly  ;  that  the  Plamtiff's 
debt  was  founded  only  in 
maleficio;  and  therefore  it 
was  conscientious  to  prefer 
the  other  debts  before  it:  in 
efiecti  that  9  demand  of  com- 
pensation for  the  highest 
civil  injury  has  less  founda- 
tion in  conscience  than  a 
common  debt  The  Statute 
certainly  imports  something 
beyond  creditors  and  debts 
by  this  very  particular  and. 
detailed  expression,  of.  other 
persons,  whose  actions,  snits, 
damages,  &Ci.  are  or  may  be 
in  anywfse  disturbed,  hin- 
dered, delayed,.  &c.  Thfs 
more  recent  authorities  have 
adopted  what  seems  to  be  the 
true  construction,  that  the 
settlement  is  yoid  Qiiljr  m 
against  those  persons,  befor^i 
mentioned  as  creditors  .  and 
others,  w^ose  actions,  suits, 
debts,  &c.  H  was  devised  and 
contrived  to  delay,  hinder  ox 
defraud^ 


I 


CASES.  IN  CHANCERY-  138  A 

Iboingh  the  copyholds  are  not  surrendered'  to  the  iboo. 
tee  of  the  Will,  the  want  of  a  surrender  is  to  be 
supplied  iii  the  case  of  creditors;  provided  there  are 
Keneral  words,  sufficient  to  extend  to  copyhold  estate.  CoussMAKKit* 
The  words  of  this  Will  are  sufficiently  general  to  pom* 
prehend  all  the  real  estate:      messuages,  lands,  tene- 
ments,  ioid  hereditaments/'    It  is  contended  by  the 
Plaintiff  in  the  supplemental  bill,  that  the  case  of 
creditors  is  distinct  from  that  of  a  widow,  or  Jrotiliger 
diildren ;  that,  though  m  favor  of  a  widow,  or  youtigef 
diildren,  the  Court  will  not  supply  the  want  of  a 
surrender,  unless  copyhold  estate  is  expressly  men-> 
tkmed,  it  is  otherwise  in  the  case  of  creditors  ;  that 
tt^  distinction  has  been  settled  by  different  decisions; 
tiimt,  though  in  ChallU\.  Casbom{6^)  the  Lord  Chan- 
edlar  thought^  the  Court  had  iiever  gone  so  fai*  '  as 
iiras  then  required,  viz.  to  hold,  that  the  question, 
whether  the  want  of  a  surrender  could  be  supplied,  de- 
pended upon  the  point,  whether  the  estate  was  wanted 
debts,  yet  in  Drake  v.  Robinson  (  54)  Lord  Macdes- 
JIM  expressly  decided,  that,  if  *it  is  wanted  for  debts, 
and  there  is  a  general  devise  of  lands  for  .payment  of 
debts,  the  devisor  shall  be  intended  to  mean  to  include 
•his  copyhold  estates.   In  Haslewood  v.  Pope  ( 55 )  Lord     [  •  157  ] 
Tattkft  recognkes  that  doctrine ;  and  the  case  of  Malla* 
bar  V.  MaUabar{5^)y  also  decided  by  Lord  Talbot ^  seems 
to^ve  proceeded  upon  it ;  fqr  in  that  case  the  question 
was  made,  whether  the  unsurrendered  copytiolds  were 
wanted  for  debts,  or  not;  and  the  fact,  that  they  were 
not  wanted,  being  admitted,  the  original  Bil)  was  upoii 
that  ground  dismissed.    Tha,t  carries  with  it  an  impli-^ 
cation,  that,  if  they  had  been  wanted  for  debts,  they 
trast  have  been  applied.   There  is  also  a  case,  Lindopp 
ir.Eboratt{S7),  in  which  Lord  Thurlow  appears  to  take 

(58)  Pre.  CA.  407.    lEq.  (6fl)  For,  78. 

Co.  Ab.  124.    Giib.  06.  (67)  8  Bro.  C.  C.  188.  See 

(54)  1  P.  WilL  443.  Judd  v.  Pratt,  post,  YoL 

(55)  8  P.  Witt.  822.  XIII,  188.   XV,  890. 
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IMS.       h  for  granted,  that  this  is  the  established  doctrines.  If 
^^p^'^     must  now  therefore  be  considered  as  setUedy  that,  if  H 
^         is  necessary  for  debts,  the  want  of  a  surrender  is  to  be 
OovssMAKBB.  supplied;  though  copyhold  estates  are' not  express^ 
mentioned. 

But  this  question  does  not  rest  entirely  upon  that  ge* 
nend  doctrine:  for  there  is  in  this  case  particular*  eri* 
dence  of  the  testator's  intention  to  pass  his  copyhold 
estates;  for  after  the  general  description  of  all  his  mes« 
suages^  lands,  tenements,  and  hereditaments,  except  the 
estates,  afterwards  given  to  his  wife,  he  makes  a  dis^ 
position  of  all  other  his  freehold,  copyhold,  and  eus* 
tomary,  messuages,  lands,  &c.  It  is  true,  that  is  a 
disposition,  which  cannot  have  any  operation.  The  tes^ 
tator  haying  already  disposed  of  all.  his  lands,  then 
could  not  be  any  other  lands,  undisposed  Qf ;  as  he  hadi 
no  copyhold  estate  in  London,  upon  which  that  dispo* 
sition  could  operate.  But  it  shews  his  apprehension,  that 
copyhold^  as  well  as  freehold,  estates,  were  the  subject 
of  his  devise.  He  understood  himself  to  have  been  al«, 
ready  disposing  of  copyhold  estate.  Therefore, .  if  ne- 
[^158  ]  ^cessary,  his  intention  to  dispose  of  copyhcdd  estate 
might  be  resorted  to,  and  would .  be  sufficiently  fippa-^ 
rent.  But  for  the  reasons  I  have  given  it  is  not  neees'* 
sary. 

A  question  is  then  made  by  the  customary  heir,  whe^ 
ther  she  is  to  account  for  the  rents  a|id  profits.  It  is 
said,  the  Court  only  supplies  the  want  of  a  surrender^ 
without  directing  an  account.  Upon  princi(>le  tiiat  can-* 
not  be* so;  for  from  the  moment  the  copyhold  estates-are 
held  to  pass,  the  customary  heir  is  a  mere  trustee  fron 
the  beginning  for  the  person,  to  whom  the  copyhoU 
estates  are  given.  The  Court  must  therefore  decree, 
that  the  whole  estate  belongs  to  the  person,  to  whom  it 
18  given;  except  so  far  as  by  its  particular  rules  it  refiise« 

to 
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to  carry  the  account  back  farther  than  a  given  perioci ;  1800. 
thoHgh  the  right  to  the  estate  is  perfectly  clear  ( 58 ).  In 


Cooi  V.  Amham{69)  an  account  was  decreed  only  from  '^^^ney 
the  date  of  the  bill  upon,  the  ground,  that  the  younger  Coy9SMAKER« 
mm  was  guilty  of  great  laches  in  not  baring  asserted  his 
daim  for  fourteen  years.   Bitf  it  is  difficult  to  apply  that  ' 
doctrine  to  the  Case  of  creditors;  who  have  no  specific 
light  or  interest  in  the  estate ;.  but  have  only  a  right 
to  have  their  debts  paid,  and  the  estate  appHed,  so  &r  . 
as  is  necessary  for  that  purpose.     These  creditors        .  ^ 
might  not  knotvs  until  the  account  was  taken,  that 
it  was  necessary  to  make  any  claim  to  these  copy- 
hold estates;  and  it  was  uncertain  whether,  even  alTow- 
ing  them  to.  pass,  they  were  to  be  applied,  until  the 
freehold  estates  should  have  been  exhausted.  Laches, 
therefore,  is  not  to  be  imputed  to  them,  as  to  a 
^apedfic  devisee,  in  not  having  sooner  asserted  their     [  *159  ] 
dRim(€0).   The  claim  is  made,  when  they  find  it  neces- 
sary for  .the  satisfaction  of  their  demand  to  make  that 
daim.   As  to  the  objection,  that  this  was  the  case  of 
ah  infimt  during  a  considerable  part  of  the  time,  that 
makes  no  diflfenpnce,  where  the  devise  is  of  an  estate  to 
be  sold  for  payment  of  debts.   In  that  case  an  infant  is 
as  an  adult.   In  this  instance  by  construction  the  cppjr* 
Iiold  estates  are  devised.    They  did  not  descend  upon 
the  infimt;  supposing  it  true,  as  J  do  not  conceive  it 
that  the  rents  of  an  estate,  descended  upon  an  infant, 
eoidd  not  be  applied. 

These  are  all  the  questions  in  this  case;  and,  these 
p(nnts  being  disposed  of,  the  directions  to  be  given  are 
much  of  course. 

(50)  As  to  the  LimiUtion  (59)  3  P.  Will.  283.  For. 

of  Accoants,  see  the  refer-  35. 

SDoes  in  the  notes,   ante,  (60)  Whichcote  v.  Ltricrence, 

Vol.  V,  438.  VI,  215.  Pc^-  ante,  Vol.  Ill,  740. 
iiwwrd  V.  Pre$c&it,  VII,  541 . 
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Feb.  20lA« 
Order  to  take 
the  Answer  of 
Defendants^ 
out  of  the 
jurisdiction, 
without  oath 
and  signature. 


C  leo] 


HARDING  r.  HARDING. 

'^HE  ol]gect  of  this  Bill  was  to  obtain  the  sale  of  an 
estatCi  and  a  distribution  of  the  money  according 
to  the  rights  of  the  parties.  A  motion  was  made,  that 
the  Answers  of  two  of  the  Defendants,  who  were  out  of 
die  jurisdiction,  should  be  taken  without  oath,  and  put 
in  without  signature,  upon  an  affidavit  by  their  father, 
that  he  has  authority  to  act  for  his  sons^ 

The  SoUdtor-^Generalt  in  support  of  the  Motion^  cited 
the  late  cases  of  Sir  Henry  GvoilUm  (61 )  and  Bayley  v. 
DeWalkiere{&2). 

The  Lord  Chancellor^  observing,  that  the  object  was 
reasonable,  and  the  cases  cited  precisely  in  point,  made 
the  Order  (63). 


(61)  Ante,  Vol.  VI,  286, 
 T.  Lake,  171. 


(62)  Ante,  Vol.  X,  441. 

(63)  See  Codner  r.  Heney^ 
post,  VoLXVIII^  468;  ex- 
lending  this  practice  to  a 
Defendant  in  this  Country 


without  any  special  circum* 
stances;  but  qualifying  the 
Order  thus:  that  the  De- 
fendant be  at  liberty  to  put 
in  his  Answer'without  signa- 
tare,  where  the  Motion  is  by 
the  Plaintiff: 
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THE  SITTINGS 

AFTER  HILARY  TERl^T, 
46  Geo.  III.  1806. 


Rolls. 

BIDDULPH  V.  BIDDULPH.  .  leoe. 

JOHN  TOURNAY  by  his  Will  and  Codicil,  dated  Money,  under 
in  1792  and  1735,  after  devising  all  his  reiil  estate  ^  direction  to 
to  Robert  and  FrancU  Biddulph,  and  their  heirs,  :  to  the  '^^ 
use  of  several  persons,  and  their  issue-nfale  in  strict  set-'  '^j  ^gg^^^j^^^ 
dement,  with  the  ultimate  remainder  in  fee  to  Michael        under  a 
BkUulph,  gave  all  his  jewels,  fiimilure,   plate,  pic- general  dispo- 
tores,  goods,  and  other  effects,  therein  itnentioned,  to  sition  by  the 
Robert  and  Francis  Biddulph,  and  the  -  eiecdtors  of  thef  Will  of  a  per- 
nmrlvor;  upon  trust  as  to  the  plate,  furniture,  •  and  •^o* 
odier  die  personal  estate  therein  mentioned,  to  permit  >^  «*>»oIutely  in 
die  respective  ,  persons  named,  and  (heir  issue-male,  ^^^(u^^^^q^^ 
whom  he  had  devised  his  real  estate, '  to  have  the  use  «gQj  hincT^la 
of  the  aaid  jewels,  plate,  furniture,  and  other  personal  the  absence  of 
estate,'  before  mentioned,*  during  the  respective  times,  intention:  the 
and  according  to  the  interests  they. should  have  in  the  word ''money" 
real. estate;  and,  after  some  legacies,  he  gave  and  be-  answer- 
queathed  the  rest,  residue,  and  remainder,  of  all  and  ^f^J^^j^'g^^^ 
every  his  goods  and  chattels,  and  ready  money,  stock  * 
m  the  public  fimds,  *  and  government  securities,  ktid 
VoL.Xn.  L  all 
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an  other  his  estate  of  what  nature  or  kind  soever  not 
before  given  or  bequeathed,  his  just  debts  and  funeral 
charges  being  first  thereout  paid  and  defrayed,  to  Ro- 
bert and  Francis  Biddulphy  and  the  survivor,  his  execur 
tor,  &c.  upon  trust,  with  the  approbation  of  his  exe- 
cutor, to  lay  out  ihe  same  in  the  purchase  of  freehold 
lands  of  inheritance  for  the  maintenance  of  his  mansion- 
house  at  Esher ;  and  to  settle  and  assture  the  sam^  to  and 
for  the  several  purposes,  and  to-  the  use  of  the  respec- 
tive persons,  to  whom  his  real  estate  was  limited  and 
directed,  and  according  to  the  several  and  respective  in- 
terests, that  the  said  persons  respectively  had  by  his 
Will  in  the  said  real  estates,  and  subject  to  the  several 
annuities  by  his  Will  granted,  and  in  such  manner  as 
his  freehold  estate  was  thereinbefore  settled ;  and  until 
a  purchase  could  be  made,  that  the  intereBt,  increase  or 
produce^  of  the  residue  of  his  personal  estate  should 
be  paid  to  the  seven^  persons  re${leot]/vely«  the  i^ats 
atad  profits  of  hi»  real  estate  by  his  Wffl  were  directecl 
to  be  paid.  • 

The  Testator,  di^  m  1736.  I^<Nae  of  the  teaaaty 
for  life  had  any  iss^e-male,  who  lived  to  take  thq  .rc9l 
states*  QU^fmti  Tpn^hyn^i  the  surviving  tenant  Ibv 
^Sb,  died  in  178}.  Mkkqel  Biddulph  by  his  Will;  dated 
^1 1749,  and  duly  exec^t^  tP  pass  real  estate,  deplmred, 
that  as  to  the  reversiopary  interest,  which  he  ha^  in 
estate  qf  t/oAft  Tm^!f$  be  mde  no  dispofition  i 
4esifotis,  19  ca^e  the  qontiiige^cies  happepj^  |ipQ|i  v^ucb 
Jhe  same  is  Umite4  to  1pm  fmd  his  heirs^  th|U.|fie/iani(| 
joaay  des^d  to  his  J|^ir  at  law.  He  died  in  175£f  withput 
i^suQj  leaving  ))ifi  fll4eft  brpther  JRobert  BUdulpli,  bif 
heir  at  law* 

^bert  fiidd/tflfh  died  i^  1772f  leaving  threa  aoni*; 
ltfich€feh  Bet^miHjf  aod  Francis.   Robert  SMiu^  tqr 

-ihb 
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IdBWiU,  dftted  the  27th  o{  January,  1768,  duly  executed 
Id  pass  fi^hold  estate^  devised  and  bequeathed,  as 

I  Robert  Biddulph  do  by  this  my  Will  give  to  my 
^  acm  Michael  Biddulph^  all  my  lands  purchased  of  the 
"  late  Mr.  Hall,''  &c. :  "  all  njy  money,  securities  for 
money,  and  arrears  of  rent,  to  my  son  Francis  Bid- 
"  d^pA  to  pay  my  debts,  funeral  expences,  and  legacies ; 
and  do  make  him  my  sole  executor  and  residuary 
legatee ;  and  for  the  money  and  lands,  which  Mrs.  Ca^ 
tharme  Tamkym  has  the  prc^ts  of  during  her  life, 
*'diat  I  give  to.  my  son  Francis  Biddulph,  paying  to 
my  son  Michael  Biddulph  pne-third  of  the  value  of 
it,  if  living  at  hfiv  death :  if  not^  to  his  younger 
♦'children.'* 


10064 
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In  1764  the  testator  Toumaj/'a  plate,  and  other  ar- 
ticles of  personal  estate,  at  Esher,  given  by  his  Will 
as  beir-looms,  were  sold;  and  the  produce  was  lai4 
out  in  890/.  18f.  6d.  S  per  cent.  Annuities  in  trust  for 
the  persons  entitled  to  the  real  estate.  The  residue 
•f  the .  personal  estate  of  TonrMy  was  laid  out  in 
S14^.  Os.  \d.  in  the  name  of  Michael  Biddulph ;  wh0 
died  in  1759. 


The  Bin  was  filed  by  one  of  the  next  of  kin  of  Prancit 
Biddulph,  bebg  the  only  child  of  his  deceased  brothel 
Bet^amin,  against  Michael,  the  eldest  brother,  heSr  at 
kw,  and  other  next  of  kin,  of  Francis  Biddulph ;  pray- 
faig  ^  declatatioh,  that  the  8148/.  0^.  Id.  South  Sea  Axt- 
noities  passed  by  the  Will  Robert  Biddulph  as  money', 
and  not  as  real  estate ;  and  that  Francis  Biddulph  wal 
at  bis  death  entitled  to  twbithird  parts;  and  was  trusts 
of  the  remuning  third  for  his  brother  Michael]  and  that 
a  transfer  may  be  made  accordingly. 

L2  the 
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The  Defendant/  the  h^ir  at  law,  submitted,  that  the 
right  of  Robert  Biddulph  to  the  South  Sea  .Annuities 
subsisted  in  him  as  real  estate;  and  passed  under  his 
Will  to  his  sons  Francis  and  Michael  as.  real  estate ;  and 
at  the  death  of  Francis  the  two  parts  which  b^ohged 
to  him,  were  of  the  nature  of  real  estate,  and  as  such 
descended  to  his  brother  and  heir  ilftcAae/.  .  * 


Mr.  Hart,  for  the  Plaintiff,  and  the  Solicitor  General, 
ibr  a  Defendant  in  the  same  interest,  contended,  upon 
the  question,  whether  this  fund  was  taken  as  real  or 
personal  estate,  that  the  intention  of  the  testator  Robert 
Biddulph  was  to  pass  it  as  money ;  treating  it  as  money'^ 
and  treating  as  landed  property,  existing  in  that  shape.* 
They  observed,  that  the  i*ule,  in  Rose  v.  Bartlet{Giy, 
though  it  had  been  a  litde  shaken,  was  restored  to  iti 
original  strictness,  in  the  late  case  of  Thompson  v. 
Lawkjf  {  65) ;  and  according  to  that  rule,  as  there  was 
^property  actually  answering  the  description  of.  land,  that 
only  could  pass  to  Francis  Biddtdph  as  real  estate ;  and 
the  rest  must  pass  to  lum  as  personal  property.  There 
is  no  equity  between  representatives  to  change  tiie  nature 
of  tiie  fund.  The  Court  will  treat  it,  as  they  find  it  left 
by  the  ownen  • 


Mr.  Richards  and  Mr.  Wffatt,  for  the  Defendant,  the 
heir,  contended,  that  this  property,  originally  personal, 
being  directed  to  be  laid  out  in  land,  given  by  the  same 
words  to  the  same  persons,  and  charged  in  the  same 
manner  as  the  real  estate,  must  be  considered  as  land ; 
until  an  alteration  by  a  person  entided  can  be  shewn  by 
a  direct  act  of  severance  from  the  real  uses,  or  pter 
sumed.  The  word  "  money  '*  in  the  Will  of  Robert  Bid^ 
dulph,  is  satisfied  by  the  other  fund  of  stock. 

(64)  Ot>.  C4.  293.  references^. 478.  ,Waikim\. 

(66)  2  Bos.  ^  Pul  303.     Lea,  ante,  Vf,  633. 
Ante,  Vol.  V,  476;  see  the 
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'  Tie  Master  of  ike  Rolls.  1806. 
r  In  this  case  Robert  Biddulph  was  the  i^hsolute  owner 
of  the  fund;  whether  it  was  taken  as  money^  or  as 
land.  He  might  haVe  disposed  of  it,  as  either  money,  Biddulph. 
or  land:  hut  in  the  ahsence  of  all  intention  on  his 
part  it  la  to  be  taken  as  that,  which  this  Court  considers 
it;  with  the  character  this  Court  impresses  upon  it.  The 
question  is,  whether  from  the  passage  in  this  Will  the 
intention  to  give  this  fund  as  knoney  is  to  be  implied ; 
for  no  act  is  pretended.  If  he  had  died  intestatf,  this 
fond  would  have  gone  to  his  heir;  and  the  other 
fond  would  have  gone  to  his  personal  representative* 
The  latter,  was  originally  given  as  specific  articles, 
heir-looms  :  but  the  instant  there  was  a  tenant  in  fep 
pr  in  tall  of  the  estate,  he  became  the  absolute,  owiier 
of  these  chattels ;  and,  being  sold,  and  th^  i^oqey  laifl 
out  in  stock,  the  word  ''money'*  ^as  properly  ap- 
plicable to  them.  There  is  a  marked  distinction  there- 
fore between  the  two  funds.  One  would  have  gone  to 
the  heir;  the  other  to  the  personal  representative. 
The  Win  of  Robert  Biddulph  disposes  in  terms  appli- 
cable to  both :  having  the  words  "  money  and  lands." 
The  Win  does  not  indicate  wy  clear  intention  in  the 
testator  to  treat  that  as. money,  which  according  to  the 
construction  of  this  Court  was  to  be  considered  aq 
land.  There  might  be  some  question,  if  there  was 
j[)othing  tp  answer  the  wqtd  ''  money  **  except  thjs 
^fund.'  The  argument  .upon  the  case  of  Rose  v.  Bait- 
fett{66)  and  others,  that  have  been  referred  to,  would 
then  apply.  The  Court  must,  if  there  is  nothing  else 
to  pass  by  that  denomination,  suppose  that  fund  to  be 
intended:  but  wiU  not  apply  the  word  improperly,  if 
there  is  any  subject,  to  which  it  can  properly  apply.  In ' 
*  that  case  it  is  not  to  be  used  iii  any  other  sense  tha^  [  *  1G6  ] 
that,  in  which  this  Court  uses  it.    Something  is  necessary 

(06)  Cro.  Ck.  293. 
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to  shew^  that  the  party  himself  considered  that,  ^hich 
ihia  Court  calls  laild,  as  being  money.  In  this  instance 
there  is  absolute  absience  of  intention;  as  fliere  an 
funds,  which  answer  either  description;  and;  being 
indifferent,  the  Court  of  necessity  follows  its  own  cgn^* 
struction :  the  testator  having  given  no  inditfitioh,  tbal 
he  meant  to  use  the  word  otherwise  than  in  its  vulgar 
sense  (67).  "  • 


(07)  See  the  notes,  ante, 
Vol.  45,  204.  This  deci- 
sion follows  Lord  Eldon^s 
opinion,  YIII,  235,  in  Wkel- 
dale  V.  Partridge^,  in  opposi- 
tion to  that  of  Lord  Raulyn 
in  Walker  v.  Denne,  II,  170, 
that  there-  is  no  equity  be- 
j^ween  representatives  to 
diaiige  the  nature  of  the  pro- 
perty; but  it  must  go,  as  it 
happens  to  be  found :  Lord 
Eidom  holding,  that,  to  rer 


move  the  impression  of  real 
uses,  the  money  must  come 
to  the  possession  of  the  par* 
ty,  from  whom  the  represen- 
tatives claim :  or,  if  it  is  in 
the  hands  of  a  third  person, 
some  act  must  be^  done,  de- 
noting a  change  of  intention  t 
and  so  as  to  land  to  be  oon*> 
verted  into  money.  A  slSg^ 
indication  of  the  intention  is 
sufficient* 


Rolls. 
1806. 
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Order  to  refer  ^NDER  the  decree  m  this  caUse,  durectmg  inquiries 

back  to  the  to  be  made,  and  accounts  to  be  taken,  with  the 

Master  an  Ex-  usual,  direction,  that  all  parties  shall  be  examined  upon 

amination,  un-  ^fl,^  the  •  Defendant  exhibited  mterrogatories  for  the 

der  the  direc-  ^j^uj^jnation  of  the  Plaintiff,  as  to  sums  of  money 
tion  m  a  De-  ' 

cree  for  exa- 

mfnation  of  the  parties,  to  see,  whether  it  was  sufficient. 

Exception  to  the  Report,  and  in  the  general  terms,  that  the  Master 
bad  reported  the  Examination  safficient,  whereas  he  ought  to  have  re* 
ported  it  insufficient,  is  regular ;  but  not  to  be  encouraged ;  and  there- 
fore, being  over-ruled,  Costs  beyond  the  deposit  were  given. 


CASES  IN  CHANCERY.  t«7 

deigcdl  to  hate  been  achrane^  by  Um  upon  her  aiN  ]Me^ 

€6imu    The  urterrogatoriet  were  settled  by  the  Mas->  p^^^ 

ter;  and  an  examination  was  put  in;  witb  whibh  "Am 

BCaaterwas  eatisfied.   An  order  was  then  obtained;  re^  U'VAUA^Am 

ttrAag  the  examination  back  to  the  Master,  to  look 

aita.it;  and  see,  whether  it  was  snffldent;  and  the 

Master  undeir  that  order  reporting,  that  it  was  suffloient, 

an  exception  was  taken :    stating  generally,  thet  the 

Master  had  reported  the  examination  to  be  sufficient; 

whereas  he  ought  to  hare  reported  it  insufficient^  The 

exception  coming    on  for  argument^    an  objection 

wte  lidten  tof  the  Plaintiff,  that  suoh  an  ei^eeption  was 

imgfdar. 

TkeSoUeiiar  General  and  Ute.  Hart,  for  die  PUin« 

TIbs  esoeption  does  not  state,  in  wbttt  respect  l6«f 
ettUloiiiation  is  insuffieieftt ;  which  one  of  Aese  iMer^ 
rogatories,  which,  though  oidy  fotii'  itf  number,  aw 
ntf  iongt  k  not  answered.  Therelbi^,  if  regalar,  the 
fliode  of  bringmg  the  subject  before  the  Court  makes'  i|* 
impossitte  for  the  Plaintiff  to  know,  in  what  respect  tbi6' 
exanbaAon  is  insufficient.  In  the  instance  of  ail  ad-' 
swer  particular  exceptions'  are  taken;  pcHnting  out  tii^ 
particniar  interrogatories,  whidi,  it  is  conceired,  aare  nei 
answered. 

But  iSte  wholo  proceeding  is  irregidar,  and  not  wam 
muffed  by  practice.  There  i^  no  instance  of  an  except 
tiopEi  to  a  report  of  tiiis  natiire*  The  Master  has  settled) 
what  the  interrogation  shaK  be;  to  what  points  h^ 
widies  to  baTe  the  examination  of  tiie  pjirty ;  and  he  h 
satisfied-;  which  is-  the  olqect  of  llie  decree.  How  eaii 
Ae*  C!ourt  review  such  .a  proceeding?  If  tiiere  can  be 
an  appeal  from  the  Master's  decision,  which  is  very 
difficult  to  conceive,  k  must  be  npon  some  special  ap* 

plication, 


Purcb(.l' 

v: 
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lem:  plication^  that  the  Master  may  re^piire  some  farther 
ezaminatioii.  Upon  an  exception  in  this  way  the  Court 
cannot  possibly  kndw,  upon  what  the  Master  has  pro- 
M'NAMAttA.  ceeded.  Such  a  proceeding  as  this  is  the  source  of  iniU 
nite  delay  and  inconvenience.  The  effect  is  a  newbiHf 
in  the  shape  of  interrogatories,  for  a  new  discovery  of 
every  transaction ;  after  all  the  usual  process  has  been 
exhausted.  .  .  . 

.  Mr.  Fonblanqft€f  Mr.  Thomson,  and  Mr.  W.  4g^9 
in  support  of  the  Exception. 
.  The  Master's  Report  is  in  very  few  instances  condu* 
slve.  The  object  of  this  direction,  in  every  decree  for 
an  account,  for  the  examination  of  the  parties,  is  to 
prevent  another  suitt  the  parties  having  leave  to  do  that 
by  interrogatories,  which  must  otherwise .  be ;  done  by 
suit.  The  examination  of  the  party  is  in  this  case  of 
extreme  impoirtance,  and  what,  other  course  is  there  of. 
proceeding  by  way  of  appeal  from  the  Master's  judg^ 
ment?  This  point  is  expressly  decided  by  Ix)rd  TkMr-" 
Aht  upon  consultation  mth  Sit  Thomas  Sewell,  MoMiar 
qf  the  Rolls,,  m  Sfanyford  Vt  Tudor  {Gi)\  and  there  is  a 
late  instance  of  such  an  exception  in  the  case  of  Lucas^ 
V.  Temple f  In  that  case  the  Defendant  Philips  had  put 
in  an  examination;  which  was  reported  insufficient* 
He  was  committed  for  a  contempt  in  not  putting  in  his 
examination;  and,  being  in  contempt,  and  for  the 
purpose  of  clearing  his  contempt,  he  put  in  an  exami- 
nation, which  was  considered  sufficient;  and  upon  duit 
the  exception,  in  these  general  terms,  was  taken  luid 
allowed.  The  Court  of  Exchequer  in  the  common  case 
pf  an  examination  put .  in  by  the  Defendant  .to  intec- 
pgatories,  if  the  Plaintiff  is  dissatisfied,  look  into  the 

poinfe 


(68)  ^DicKbiS. 
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pointi  whether  the  ezainination  is  sufficient  or  noti  upon 


i8oe. 


.Upon  the  other  objection,  it  maybe  contement  to 
point  out  the  specific  interrogatories:  but  that  is  not 
the  practice.  In  the  case  of  anAnswer,  reported  in-^ 
sufficient  in  particular  instances,  it  is.  not  necessary  to 
specify  alL  '  Sq  upon  a  reference  for  scandal  or  im- 
pertinence the  Exception  is  general;  Mackworih  v, 
Bnggii{G9). 

.  The  SoUcUor^Generalf  in  Reply. 

There  is  no  objection  from  the  want  of  an  Appeal 
from  the  Master's  judgment;  for  in  the  several  instances 
of.  'Reports,  to  which  Exceptions  cannot  be  taken,  the 
jodgnient  of  the  Court  may  certainly  be  obtained  upcm 
tbm  in  some  pfiberway;  by  motion  or  .  petition (70)| 
briii^S^  the  pellicular  points,  upon  which,  the  M/lster's 
judgnnent  is  complained  .of,  specifically  before  tb^  Court* 
The.  question  upon  such  an  application  is,  not  oqljr, 
whether  the  interrogatory  is  sufficiently  answered ;  but 
also,  !Brhether  it  is  material,  or  not.  The  present  pr{u> 
tiQe.is  in  opposition  to  the  case  in  Aikf/ng.  Upon  Ex- 
ceptions to  an  Answer  the  Phuntiff  must  point  out  the 
particfuburs,  in  which  die  Answer  is  insufficient^  and  is 
Aen  conndered  as  having  waived  every  other  objection 
dT  insufficiency.  But,  after  this  point  is  decided,  another 
Exception  may  be  taken  in  the  same  general  way ;  and 
the  subject  may  be  brought  repeat^y  before  the  Coqrt ; 
a  most  pQnvenipnt.instTume]^t  of  delay. 

Mr.  Richards t  (being  applied  to  by  the  Master  of  tJi^ 
Rolls)  said,  his  impression  was,  that  this  is  the  proper 
mode  of  bringing  ijie  point  before  the  Court. 

(69)  ^  Atk.  181.  Norway  (70)  Lucas  v.  Tempkt  anU, 
V.  Rowc,  i  Mer.  105.  Vol.  IX,  290. 


PURCBLL 


170 


CASES  IN  CHANCERY. 


Feb.  tWA. 


PURCBLL 


The  yLkvmL  ofthe  KoLts. 
The  case  of  Lucas  v.  Temple  is  an  instance  of  aQ  6k* 
ception  of  this  sort.  As  to  Orders  of  Reference  of  this 
descr^tion,  theyare^  whether  Very  frequent  or  not» 
estaUished  practice ;  there  are  many  instances  of  rth 
ferring  examinations  to  the  Master,  to  look  into  them  | 
and  see,  whether  they  are  snflScient.  That,  I  think,  mint 
he  for  the  purpose  of  bringing  the  question  before  tha 
Court;  and  in  the  case  of  Lueas  r.  Temple  Lord  Abdm 
ley  allowed  an  Exception  as  general  as  thia;  and  laad^ 
an  Order,  referring  it  back  to  the  Master  to  review  his 
Report;  and  that  the  Phubotiff  and  his  wife  ah<^  be 
at  liberty  to  exhibit  farther  hiterrogatories  fov  the  eu- 
mination  of  Philips  /  and  that  JRUAyM  also  should  be  at 
Ubelrt^to  exhibit  interrogatories  to  examine  any  of -Aa 
parties.  This  decides  the  question  in  point  of  authority. 
It  would  not  become  me  upon  any  supposed  inccHive- 
iiience,  to  depiaurt  from  a  practice,  estabGshed  by  some  irf 
the  most  able  of  my  predecessors.  That  this  practiee  oC 
exceptmg  to  Reports  with  regard  to  the  sufficiency  or 
insufficiency  of  examinations,  and  excepting  in  theso  very 
general  terms,  may  be  attended  with  eonsiderabte  ineo» 
venience,  is  obvious*  All  the  observation  I  shaft  fbvtad 
upon  that  at  present  is,  that  the  Court  ought  to  took  ait 
the  examination,  brought  before  it  in  Aat  way*;  to  see, 
wheiiier  there  is  a  substantial  defect:  not  with  a  cri- 
tical eye;  holding  insufficient  every  examination,  lihat 
is  not  framed  with  the  strict  accuracy  of  special  plaa^ 
jiig;.  -  The  more  convenient  mode  would  be  that,  whadl 
Lord  Thurlaw  mentions,  with  reference  to  an  excepticm 
for  costs  (71 ).   An  exception  to  the  Report  does  not  lie 

for 


(71)  Pitt  V.  Mackreih,  9  Sre.  C.  C.  321*  See  ante,  Imms 
T.  TempU,  Vol.  IX,  299.  HoWecke  v.  S^hester,  VI,  417;  and 
the  note. 
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f&t' m  improper  allowance  for  costs.    However  flie  1006. 

Master  might  perhaps  in  a  particular  instance^  deviate  so     -p^^i^^^  j^ 

ftr  firom  the  established  niles  as  to  costs,  that  it  would  ^. 

beliard  to  exclude  the  party  from  bringing  it  before  the  ttNAUAn 

Court  ;  and  Lord  ThurlofB  said,  the  proper  course  is  a 

petition;  pointing  out  the  particular  grievance;  and  pray^ 

mg  leave  to  except.    In  that  mode  the  Court  would  ex- 

mke  its  judgment;  and,  if  leave  was  granted,  it  would 

have  the  effect  of  confining  the  exception  to  the  particular 

ilemg.    But  in  this  general  mode  I  must  decide  againi^ 

&e  Master  generally,  without  the  possibility,  that  he 

ihould  know,  what  is  the  ground.   It  may  go  back  to 

ImH  to  reexamine  the  party;  and  again,  there  may  be 

an  exception  to  the  examination,  as  insufficient;  and  it 

Hfisidd  be  difficult  to  say,  at  what  period  it  is  possible  to 

bring  the  matter  to  such  a  distinct  understanding  between 

the  Court  and  the  Master,  that  it  will  be  possible  to  tin* 

dentud  the  precise  ground  or  the  distinct  variance. 

But,  as  this  is  in  practice  permitted,  all  I  have  to  con« 
iUer  is,  whether  there  is  any  substantial  defect.  If  any 
nBanoe  is  to  be  placed  upon  the  case  of  Stmyfcrd  v. 
fkdi9r(72),  only  opportunity  the  Court  has 

of  cMsidering  the  materiality.  If  that  be  so,  that  the 
materiality  ought  to  be  taken  into  consideration,  th^  is 
aaother  inconvenience,  to  which  the  practice  necessarily 
epena;  that  you  must  to  a  considerable  degree  hear  the 
tfliiiae :  at  least  I  must  hear  the  decree ;  which  it  is 
dBfficttk  to  do  without  hearing  the  subject,  to  which  it 
nAinred. 

The  first  of  these  interrogatories  is  substantiaHy  an- 
swered, in  the  only  way,  in  which  a  party  in  the  situa- 
tion <A  this  Plaintiff*  could  be  expected  to  answer.  The 

objection 


(72)  2  Dick.  648, 
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18004  objection  13^  that  she  does  not  .distinctly  say,  what  pari 
P^^cELL  *  journey  was  defrayed  at  their  joint  expence.  That 
is  rather  a  question  as  to  a  conclusion  of  Law ;  for  she 
M'Namara.  states  that  no  arrangement  took  p}ace  upon  it*  Then 
she  can  only  state  the  fact;  and  she  snys,  the  expence 
wulb  defrayed  by  each  advancing  money,  as  they  had  it. 
It  is  for  the  Master  to  say,  whether  that  is  at  theip  Joint 
expence.  What  more  can  she  state  than  the  fact  Mt  is 
•not  for  her  to  say,  it  was  at  their  joint  expenc^  Thi|$ 
therefore  is  sufficiently  answered.  As  to  the  second 
interrogatory,  I  do  not  see,  what  bearing  the  question 
has  upon  the  account;  which  was  referred  to  the 
Master.  •  The  decree  has  a|r^dy 'decided,  what  deeds 
and  accounts  ought  to  be  set  aside,  and  upon  what 
.grounds.  The  subject  of  this  question  might  1}e  fit  for 
J^lxe.Lord  Chancelhr^H  ccHisideration ;  when  oonsiderinj^ 
whether  a  deed  under  such  circumstances  should  be  set 
aside ;  but  the  Miaster  conld.  not.  derive  any  assistance 
from  it.  Then  there  is  no  substantial  defect  in  the 
Answer,  of  the  Plaintiff,  that  she  never  heard  or  was  in- 
formed of  any  such  opinions  being  taken;  and  does  not 
.believe,  she  ever  saw  any  such.  Upon  the  third  inter- 
.rogatory  the.  objection  is,  that  the  Plaintiff  does  not 
state,  what:  admissions  she  made,  except  such  as  she 
might  have  made  at  the  time,  and  by.  the  signing  the 
several  deeds,  &c.  The  Decree  has  determined,  that 
all  her  admissions,,  in  the  most  formal  manner,  by  «ign^ 
ing  deeds,  and  settling  accounts,  are  to  go  for  nothing. 
Then  can  it  be  material,  what  p^rol  admissions  she 
made  at  the  same  moment,  and  accompanying  the  written 
admissions?  The  Master  could  not  pay  attention  to 
.^em.  The  fourth  interrogatory,  going  to  the  payment, 
.is  material  and  relevant.  But  upon  the  whole  Answer, 
.taken  together,  it  appears  impossible  to  get -from  her  ^y 
number  of  examinations  more  than  a  mere  verbal 

variation 
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tariation  finom  her  Samer  answer;  as  she . cantiot  ^ve  1806^ 
any  better  account  than  she  has  given ;  fpr  she  says,  she  -p^^^^^ 
knows  nothing  herself ;  but  from  certain  acOoui^ts  kept 
she  took  upon  her  to  make  out  a  schedule;  but  could  M^NAiAARa^ 
not  from  any  knowledge  of  her  own  state  any  one  ad- 
vance, made  to  her ;  and,  a?  to  the  schedule,  she  cannot 
to  the  best  of  her  remembrance,  information,  or  belief, 
say,  whether  the  smns,  stated  by  the  Defendant,  were 
advanced,  or  not,  save  as  in  the  schedule  set  forth ;  and 
that  is,  not  from  her  own  knowledge,  but  from  certain 
accounts.   The  only  eBect  of  sending  this  back  could  be,  > 
to  get  the  Plaintiff  to  vary  a  Uttle  the  phrase  of  her  an-  .  i 

swer:  but,  unless  the  answer  is  false,  it  is  impossible 
for  the  Defendant  to  obtain  any  farther  informiition  or  ' 
admisfljon,  by  sending  it  back4   My  opinion  is  therefore^ 
that  this  examination  is  substantially  sufficient. 

The  Exceptions  therefore  was  over-ruled. 

For  the  Plaintiff  an  application  was  made  for  costs 
beyond  the  deposit,  upon  the  discretion  of  the  CoUrt^ 
under  the  general  rule  (73)  established  by  Lord  Rosslyti 
9Xid  hard  Ahanlejf. 

For  the  Defendant  it  was  insisted,  that  the  rule  ap* 
plied  to  a  re-hearing  of  exceptions. 

The  Master  of  the  Rolls  said,  tha^  if  ever  costs 
beyond  the  ^deposit  are  given,  this  is  a  case  that  calls 
for  them ;  as  the  practice  of  taking  exceptions  to  these 
reports  is  tnost  inconvenient,  and  to  be  dbcouraged;  if 
therefore  it  has  been  done,  it  should  be  done  in  this 
instance. 

The 

(78)  4  Sro.  C  C.  645.    lowed:  Griffiths y .  Ward,  1 
Ora;Ck.  edit,  by  Mr.  Seames,     Vet.  ^  Bea.  307.    Wood  r. 
458.  Beamti  on  Coits,  227.    Dyneky,  1  Madd.  32. 
Full  costs  on  demurrer  al- 
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The  Register  producing  two  late  histances,  in  irhich 
upon  exceptions  disallowed  costs  beyond  the  deposit  were 
giyen^  the  order  was  made  accordingly. 

M«Namara. 


Rolls. 
1806. 
FA.  1914 
and  21«l. 
Consent  of  a 
married  wo- 
man, taken  in 
Court,  de  bene 
esse,  and  with 
much  doubt, 
under  a  bill 
by  her  and  her 
husband  for 
execution  of  a 
contract  for 
sale  of  her  re- 
Tersionary  in- 
terest in  Stock. 

Consent  not 
taken,  until 
the  subject  is 
ascertained. 


WOOLLANDS  v.  CROWCHER. 

JAMES.  HIND  by  his  WiU  bequeathed  to  PoUy 
Fidger  all  the  remainder  and  residue  of  all  his  estatit 
wheresdever  and  whatsoever,  and  of  what  ilatiire  and 
kind  soever,  for  the  'term  of  her  natural  life ;  and  at  her 
decease  bequeathed  all  the  residuci  &c.  .in  the  same 
terms,  to  EUxabeth  Keigktley  and  two  other  persons  fbt 
the  term  of  their  natural  lives,  in  equal  shares ;  and  at 
the  decease  of  either  of  them  to  be  equally  divided  be- 
tween all  their  children. 

This  residuary  estate  consisted,  besideis  some  real 
€9tate,  of  leasehold  houses,  and  7000/.,  SOOO/.j  and 
1225Ly  stock.  Elizabeth  Keightley  married  Woollandt ; 
and  they  contracted  to  sell  her  reversionary  interest  in 
those  three  funds  of  stock  for  180/.  to  the  Defendant; 
who  objected  to  complete  the  purchase  without  the  con«- 
sent  of  the  wife,  expressed  in  Court;  upon  which  the 
bill  was  filed  for  a  specific  performance.  The  biH,  as 
originally  firamed,  extended  also  to  the  interest  in  the 
produce  of  the- houses,  when  they  should  be  sotd*:  but 
in  die  interval  between  the  hearing  of  the  cause  md 
the  judgment  the  bill  was  amended  by  striking  out  all 
the  Plaintiffs,  except  WooUands  and  his  wife;  and  all; 
that  was  stated  and  prayed  as  to  the  houses  and  real 
property ;  confining  the  suit  to  the  stock! 
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The  Mastsr  of  the  Rolls  expressed  doUbt)  whether  }806L 
this  was  a  proper  case  for  taldng  the  cdnsent. 


Mr.  Heald^  for  the  Plaintiff.  Csowcwtt. 

InHewUt  v.  CrotrcAer  (  74 )  a  decree  was  made  by  Lord 
Akamley  under  similar  cir^iunstaifces  upon  the  sliid 
yrfH.  .  That  decree  states^  tW  Mary  Hewiit,  die  Plaii^- 
liffj  being  present  in  Court,  and  being  examined^  and  do* 
nring,  that  the  contract  shaD  be  carried  into  ex^tioD, 
it  was  decreed  accordingly.  These  Plaintiffs  desire  the 
same  decree.  .  ^ 

Another  case,  Gregg  y.  Crowcher,  h&d  ap^jingredienti 
that  does  not  occur  in  this  instance.  The  children, 
only  a  son  and  a  daughier,  were  entitled  to  ji  reversion- 
j|ry,  contingent,  interest  in  the  property,  depending  \|pon 
Ihe  life  of  the  widow.  The  sop,  going  abroad  ,  in  the 
army,  agreed  to  release  his  interest  to  his  sister  and  her 
husband,  upon  receiving  the  absolute  interest  in  1700/. 
The  share,  remaining  to  the  daughter,  was  9700/.  |  an4 
iilie  and  her  husband  in  1800  contracted  for  th^  salp  to 
X^owcher  of  1700A  part  of  that  ftmd,  .  subject  to  the 
life  estate  of  her  mother  under  the  WilL  So  far  that 
cas^  resembles  this.  But.it  appears  in  die  dfcree^  dint 
between  the  purchase  in  1800^  and  the  decree  in- 1801, 
the  husband  and  wife  made  ^  settlement  upoa  ber  of 
the  remainiii^  part  of  the  fund  ipf  8700;.  .  Then  they 
came  to  the  Court,  prayiiig  a  specific  perfooiance  of  tb^ 
agreement;  and,  that  the  1700/.  might  be  assigned  to 
Cratocher,  subject  to  the  life  estate.  The  decree  directs 
a  qpedfic  performance:  the  Plaintiff,  the  wife,  being 
present  in  Cotirt,  ai)d  examined,,  and  fionsepting .ail4 
desiring,  that  the  1700/.  3  per  cetU.  Consolidated  Bank 

Annuities, 


(94)  At  the  Rolls,  20th  FeAnwry,  160C^. 
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jiBOa.  Aiinuitiesi  to  which  she  is  absolutely  entitled  ttpon  the 
  death  of  her  mother^  may  be  perfonned. 

W<K>L|«AND8 

Cbowchu.  In  that  case  the  Master  of  the  Rolls  thought  the  bar- 
gain not  very  beneficial  for  the  wife.  The  subject  was 
an  her  property ;  and  the  Maeter  of  the  RdUs  took  oon- 
nderable  pains  to  inform  her  as  to  the  act  she  was  do- 
ing: buty  as  she  persisted,  tW  decree  was  made.  •  The 
former  case  is  a  predse  authority  -  for  the  decree  now 
prayed. 

The  Master  of  the  Rolls. 
It  is  directly  in  point.   Do  you  find  any  other  case 
in  the  books  ? 

■  ■  -  •  • 

For  the  Phuntiffs. 
There  is  no  other  precedent  in  point.  But  in  the  mo* 
dem  cases  upon  this  doctrine^  Like  v.  Beresford {7S% 
and  Franco  y.  Franco  (  76),  there  is  nothing  against  this 
mode  of  proceeding.  A  purchase  of  this  nature  does 
not  bind  the  wife^  unless  she  comes  into  Court ;  and  con- 
sents ;  as,  if  the  subject  is  real  estate^  her  consent  is 
taken  by  fine.  If  this  mode  cannot  be  pursued,  she 
might  at  a  future  period  set  aside  .the  contract.  The  in- 
terest of  the  Plamtifis  is  in  this  instance  merely  cobtin- 
gent;  and  the  bargain  beneficial  for  them.  The  wife 
cannot  prevent  the  sale  by  her  husband ;  but  she  has 
an  interest  to  enable  him  to  get  as  much  as  he  can.  Her 
consent  will  enable  him  to  get  more. 

The  Master  of  the  Rolls. 
In  the  first  of  the  two  cases  before  hoTdAhanle^f  is 
there  any  provision  as  to  the  price  ? 

For 


(76)  Ante,  Vol.  111,600. 


(76)  Ante,  Vol.  IV,  516. 
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For  the  PkintifiB.  1906. 
There  is  no  such  provision*    It  does  not  appear, 
whether  it  was  to.  be  paid  mto  Court.     The  infer-  Woollands 
ence  is,  that  the  husband  is  to  have  it  absolutely.  Crowchbr. 
But  the  decree  does  not  express  to  whom  the  money 
was  to  be  paid.    The  fact  is,  that  it  was  paid  to  the 
husband. 

.  Mr*  m^t(0trds  {Amicus  Curiie)  said,  ihere  never  was 
an  instance  of  such  a  decree ;  directing  a  transfer  of  a 
reversionary  interest  in  stock. 

TV  Master  of  the  Rolls. 
As  to  the  other  case,  that,  I  suppose,  was  considered 
within  the  authorities,  that,  a  settlement  being  made  of 
part  .of  the  fund,  the  husband  is  entitled  to  the  rest. 
My  doubt  is,  that  this  is  not  the  common  case  for  taking 
the  examination.  The  ordinary  occasion  for  that  is, 
.where  the  husband  applies  to  have  paid  to  him  money, 
that  belongs  .presently  and  immediately  to  his  wife.  Her 
equity  is,  not  to  prevent  his  receipt  of  it,  ( for  it  belongs 
to  him),  but  to. have  a  settlement;  and  the  Court  re- 
quires her  consent  to  the  payment  to  him  without  a 
settlement.  But  in  this  instance  the  object  is  not  to  bar 
h^r  equity  to  have  a  settlement,  but  to  bar  right  to 
survivorship ;  for  upon  his  death  it  beloi^  to  her  en- 
tirely. She  is  giving  up,  not  her  equity  only,  but  her 
entire  right  by  survivorship.  That .  is  .  not  the  case,' 
in  which  the  Court  takes  her  consent.  If  the  husband 
has  a  right  to  convey,  let  him  exercise  his  right.  But 
why  this  Court  should  join,  and  aid  him  for  that  purpose, 
I  do  not  know.  In  Richards  v.  Chambers  (77 )  I  gave  my 
reasons  for  holdbg,  that  the  case  of  a  fine  does  not 

apply 

(77)  Ante^  Vol.  X,  580;  see  587,  and  the  notes. 
Vol.  Xn.  M 
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1806.  Apply  analogy.  With  regard  to  tlie  prayer  aa  to  the 
produce  of  the  houses,  when  sold,  the  Court  never  takes 
the  consent,  until  the  subject  is  ascertained;  according 


WOOLLANDS 

V, 


Crowchbr.  to  Lord  £ldan'a  decision  in  Sperling  v.  Rochfori  ( 78). 


Fth.  21fl. 


The  Master  of  the  Rolls. 
I  shall  take  the  wife's  consent  de  hene  esse;  as  it  was 
taken  in  the  latter  of  the  two  cases  before  Ijord  Ahafdejff 
to  which  you  have  referred  me.  The  only  question 
is,  whether  the  Court  will  by  anticipation,  taking  the 
wife's  consent,  preclude  the  question,  that  may  arise 
upon  it.  The  efkct  of  an  assignment  upon  reversionary 
property  has  been  doubted  ( 79  ).  In  Saddington  v.  £tii#- 
mcm  (  80 )  it  was  argued  strenuously  by  Mr.  Mado^ksj  that 
the  Court  would  not  anticipate  as  to  future  property.  In 
other  cases  it  has  been  said,  they  will :  and  those  two 
cases  before  Lord  idffeaii2?y  are  so.  The  latter  of  thos^ 
decrees  is  precisely  correct;  decreeing  that  fund  of  stock 
to  the  Plaintiffs;  and  then  taking  the  wife's  consent  for 
the  amount  of  the  stock  sold,  to  which  she  was  abso- 
lutely entitled  upon  the  death  of  her  mother. 


The  Plaintiff's  consent  was  accordingly  taken. 

(78)  Ante,  Vol.  VIIl,  184. 
09^)  Homtby  V.  Lee,  2  Madd.  16. 
(fiO)  1  Bra.  C.  €. 
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Rolls* 
1806. 

VERB  i>.  LOVEDEN.  pei^, 

and2oth. 

agreement  between  the  Plaintiff  and  Defendant^   Whether  ah 

dated  the  2d  of  February,  1802,  the  Defendant  agreement  for 

agreed  to  demise  to  the  Plaintiff,  his  heirs  and  assigns,  for  *  ^^^^ 

bis  own  life  and  two  others,  a  farm  in  the  coimty  of  Pern-  ^'^^  .^^I^j 

/  nants  moiades 

broiCf  in  as  full  and  ample  a  manner  as  Stephew  Morris  ^  covenant 

and  his  under-tenants  lately  held  the  same,  at  the  yearly  against  assign- 
rent  of  12W.  lOs. ;  to  be  paid  half-yearly,  &c.  Then  ing  or  under- 
followed  provisions  for  reserving  to  the  Defendant  the  letting  without 
accustomed  heriots,  duties,  and  services,  timber,  mines,  &c.  licence,  Qiftfre. 
with  liberty  to  enter  and  cut  and  carry  away  the  trees 

and  to  open  and  work  mines,  &c.  in  the  usual  manner.  ^^^^P^** 
*  .  '         ^  .  the  particular 

The  agreement  then  stated,  that  it  was  also  agreed,  construction  of 
diat  in  the  said  lease  shall  be  contained  covenants  by  ^ii^  agreement, 
and  on  the  part  of  the  tenant,  his  heirs,  executors,  for  the  lease  of 
administrators,  and  assigns,  for  paynient  of  the  cents,  a  farm,  the 
taxes,  &c.  for  keeping  the  premises  and  all  the  walls,  ^ords  "  such 
gates,  &c.  in  good  repair,  during  the  lease,  and  so  l^^"^^^^ 
leaving  them  at  the  determination  thereof;  also,  in  the  „  ^^^^ 
usual  manner,  for  the  landlord  to  enter  and  see  the    eases"  had 
state  of  the  premises,  as  to  repairs.    The  agreement  qq^  Uut  eflfoot. 
then  concluded  thus : 

And  lastly  it  is  agreed  that  this  lease  shall  takie 
^  eflfect  in  possession  from  making  thereof  and  deter- 
''minable  on  the  lives  aforesaid  and  therein  shall  be 
contained  ik  clause  of  re-entry  by  the  landlord  for 
n(m-paymeilit  of  the:  rents '  duties  and  services  tq 
^  be  tiierein  reserved  otr  for  breach  of  any  of  the  cotc- 
^  nants  on  the  tenant^s  part  therein  to  be  contained 
*'and   such  other    clauses    as   are   u;ual  in  such 
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The  Plaintiff  having  been  in  possession  under  (he 
agreement,  and  laid  out  money,  a  dispute  arose;  and 
the  Defendant  insisting,  that  the  lease  to  be  granted 
should  contain'  a  covenant  by  the  tenant  against 
assigning  and  under-letting  without  licence;  and,  re- 
fusing to  grant  a  lease  without  that  covenant,  the  bffl 
was  filed;  praying  a  specific  performance  of  the  agree- 
ment. 


The  Defendant  by  his  answer  insistied,  that  the  cove-' 
nant  against  assigning  or  uiider-letting  without  Ucence 
is  an  unusual  and  proper  covenant,  and  according  to  the 
custom  of  the  county,  where  the  premises  lie;  and 
stated,  that  the  last  tenant,  who  held  the  premises  by 
lease,  was  John  Roach;  whose  lease,  dated  in 
contained  a  covenant  against  assigning,  transferring,  or 
setting  over  such  indentures  of  lease,  or  any  part  of  the 
premises. 

The  SoUciior  General  and  Mr.  Roupcll^  for  the 
Plaintiff. 

The  tenant  is  entitled  to  a  declaration,  similar  to 
that  in  Henderson  v.  Hay  ( 81 ),  that  the  lessor  has  not 
a  right  to  such  a  covenant.  Even  in  such  a  lease  as 
that  Lord  Thurlow  thought  it,  not  a  usual  covenant, 
but  a  special  covenant,  for  which  there  must  be  a  sti- 
pulation. Some  cases  have  since  occurred,  which  in 
some  degree  shake  that  authority:  Folkingham^  v. 
CroJi{82),  and  Morgan  V.  Slaughter  {83);  in  which  cases 
such  a  covenant  was  held  to  be  reasonable  and  usuaL 
But  in  both  these  instances  the  subject  was  a  public- 
house;  and  the  argument  was  the  great  importance,  to 

the 


(81)  3  Bro.  a  a  632. 

(82)  3  Anstr.  700. 


(83)  1  Esp.  m.  Pri.  CoM.  8. 
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the  landlord  to  know  who  is  to  come  in ;  as,  ^  if  the  1806. 

tenant's  conduct  is  improper,  the  licence  will  be  taken  Vere 

away;  and  the  property  ruined.    But  this  is  a  farm 

lease  for  lives;  a  freehold  interest.   All  the  covenants,  Lovbdbn. 

intended  to  be  comprised  in  it,  are  enumerated ;  and 

this' claim  is  made  merely  under  the  words,     Such  odier 

^  clauses  as  are  usual  in  such  cases."   That' cannot  mean 

oAer  covenants  than  those  expressly  enumerated.  The 

covenant  now  required  is  a  most  important  covenant; 

not  usual  in  a  lease  of  this  Und ;  a  covenant,  to  which 

content  cannot  be  presumed.   This  cannot  be  considered 

an  agreement  for  usual  covenants:  nor,  is  this  a  usual 

covenant  in  a  fiurm  lease.   In  Boardman  v.  Mogiyn  {Sif), 

it  IB  true.  Lord  Eldon  says  (85),  the  point  as  to  this 

covenant  must  be  the  subject  of  inquiry  as  to  the  usual 

and  cuatomary  covenants  of  the  neighbourhood :  but  in 

that  case,  besides  many  other  circumstances,  the  special 

agreement  was  for  a  lease  with  the  usual  and  customary 

covenants  of  the  neighbourhood ;  which  was  a  proper 

subject  of  inquiry. 

Mr.  Fonblanque,  and  Mr.  BeUy  for  the  Defendant.  ' 
The  Defendant  meant  to  reserve  all  the  advimtages, 
as  lessor,  which  the  usage  of  the  country  would  give 
him:  Lord  Thurhw's  judgment  in  Henderson  v.  Hay  (86) 
rests  upon  the  distinction  between  usual  and  common 
covenants.  In  the  management  of  a  farm  considerable 
skill  and  other  qualities  are  essential.  What  may  be  the 
effect  of  an  assignment  to  a  mere  beggar,  or  to  a  person 
wholly  incapable  of  managing  the  farm?  As  to  the 
word  "  clause,"  the  meaning  of  it,  as  used  in  the  pre- 
ceding passage,  must  be  in  the  nature  of  a  covenant; 

viz. 


(84)  Ante,  Vol.  VI,  4«7. 
(W)  Ante,  Vol.  VI,  471. 


(86)  3  Bro.  C.  C.  032, 
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vii;.  a  clause  of  re-entry  for  Aon-payment  of  rent.  In 
Jones  V.  Jones (87)  the  objeet  of  the  Bill  was  the  specific 
performance  of  an  agreement  to  grant  a  lease  for  three 
Uyes»  containing  all  propet  covenants.  The  defen06 
was,  that  the  party  had,  by  uiider*letting  and  othei^  actsi 
coriimitted  a  forfeiture.  A  reference  was  directled  tb 
aettle  a  lease  according  to  the  agreement;  but  widiout 
prejudice  to  the  question,  whether  the  Plaintiff  was  en* 
titled  to  a  specific  performance ;  and  the  injunction  was 
continued.  Upon  that  case  and  Boardtnan  v.  Mostyn  (8&) 
it  is  premature  to  determine  this  question  now ;  and  it 
would  have  been  improper  to  have  goike  into  evidence 
in  the  first  instance.  The  statement  in  the  answer,  that 
a  former  lease  had  such  a  clause  is  a  suffident  ground 
for  an  inquiry. 

The  SoHcitot  Crenerai,  in  Reply. 

Lord  Thurlow  could  not  have  taken  t  distinction 
between  usual  and  common  covenants.  In  this  case 
there  is  no  reference  to  any  usage  of  the  country,  or 
neighbourhood,  as  in  Boardman  y.  Mostynl89).  This 
stipulation  is  for  clauses  ustial  in  such  cases.  What 
can  be  the  evidence  of  that?  The  clause,  giving 
power  of  distress,  is  a  usual  clause,  though  not  very 
necessary.  Clauses  of  that  description  are  intended.  In 
Jones  V.  Jones  several  other  covenants  were  insisted 
on  by  the  Defendant ;  and  therefore  an  inquiry  was  nie- 
cessary. 


Feb.  Master  of  the  Rolls. 

It  seems  to  me,  tiiat  this  case  may  be  determined  iipon 
its  own  ground,  without  any  reference  to  the  general 

question^ 


1S06. 
Vbrk 

V. 

LovhobH. 


(87)  The  next  case.  (U9)  AoU,  VoL  VI,  4«. 

(88)  Ante,  Vol.  VI,  467. 
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qoestioiry  which  is  the  subject  of  those  oonflictifig  au-  I8O9. 

thorities^  that  have  been  cited.   In  the  case  of  Jofie^  y. 

Jones (90)  I  expressed  the  inclination  of  my  opinion 

upon  that  general  question :  but  it  is  not  necessary  to  Lo¥£OB|r. 

«nter  into  it  upon  this  occasion.   This  is, not  a  m^re 

agreement  for  a  lease,  with  proper  and  usual  covenants: 

•but  it  is  an  agreement,  which  contains  in  great  detail 

ihe  terms,  which  the  lease  is  to  contain ;  and  it  seems 

to  me  to  be  drawn  with  great  method,  and  appar»t 

akilL    It  is  to  be  observed,  l^t,  that  the  lease  is  to  be 

granted  to  the  Plaintiff,     his  heirs  and  assigns,*'  for 

three  lives.    I  do  not  say,  that  necessarily  excludes  a 

covenant  against  assigning  without  licence :  but  I  should 

require  to  be  clearly  satbfie J,  that  the  intention  .was  to 

introduce  a  covenant,  to  have  the  effect  of  preventing 

any  assignment  without  Ucence  of  the  lessor. 

The  agreement  proceeds  then  to  state  the  premises ; 
then  the  rent :  then  the  exception  and  reservation  out 
of  the  lease;  then  the  covenants,  which  the  lease  is  to 
isontain ;  declaring,  that  it  is  agreed,  that  in  the  said 
lease  shall  be  contained  covenants  by  and  on  the  part 
of  the  tenant,  his  heirs,  es;ecutor6,  administrators,,  and 
"  assigns."  It  then  goes  on  to  specify  all  the  cove- 
nants, usually  introduced  into  leases.  .  When  that  part 
is  terminated,  it  then  goes  on  to  other  matters ;  de- 
claring, that  lastly  it  is  agree^y  that  the  lease  shall  take 
etkct,  in  possession  firom  making  thereof,  determinable 
on  the  lives  ^aforesaid ;  and  then  follows  the  passage, 
upon  which  the  question  arises :  "  and  therein  shall  be 
"  contained  a  clause  of  re-entry  by  the  landlord  for 
"  non-payment  of  the  rents  duties  and  services  to  be 

tb^erein  reserved  or  for  breach  of  any  of  the  cove- 

nants 


(90)  The  Bsxt  case. 
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1806.  nants  on  the  tenant's  part  therein  to  be  contained  and 

such  other  clauses  as  are  usual  in  such  cases.*' 

Verb 

LovBBBN.  The  connection  of  these  last  words  is  with  the  clause 
of  re-entry,  mentioned  immediately  before.  The  con*- 
struction  therefore  ought  unquestionably  to  be  clauses  of 
the  same  kind  as  that,  with  which  those  words  are  con* 
nected.  Th6  agreement  had  already  provided,  what  the 
covenants  should  be.  It  then  proceeds  to  state,  what 
the  security  shall  be:  re-entry  for  breach  of  any  of 
those  covenants ;  and  adds,  "  such  other  clauses  as  are 
usual  in  such  cases."  Then,  if  there  be  any  clause^ 
to  give  effect  to  that  security;^  there  is  a  right  to  such 
clause.  But  it  cannot  be  contended,  that  it  was  meant 
here  to  go  back  to  the  subject  of  the  covenants,  which 
they  had  concluded,  and  passed  from  to  a  new  subject ; 
and  this  is  connected  naturally  with  that  new  subject; 
security  for  the  performance  of  the  covenants.  It  would 
be  a  construction  against  the  obvious  meaning  to  say,  the 
parties  thought  here  of  such  a  very  material  covenant; 
affecting  the  whole  interest,  as  to  which  they  were  bar* 
gaining;  viz.  whether  the  lease  should  or  should  not 
be  assignable;  and  that  they  conceived,  there  was  no 
better  way  of  determining  that  than  under  this  obscure 
clause. 

This  is  not  within  the  cases,  where  the  agreement  i^ 
totaDy  silent  as  to  all  the  covenants,  to  be  contained  in 
the  lease;  and  es^presses  only,  that  it  is  to  contain  the 
usual  covenants.  There  a  fair  question  arises :  what  are 
the  usual  covenants?  The  case  of  Jones  v.  Jones  {9V) 
does  not  bear  upon  this;  for  there  the  agreement  was 
only  to  execute  a-  lease  with  all  proper  covenants. 
None  whatsoever  were  specified.  It  was  clear,  if  a  Bill 
had  been  filed  immediately,  a  reference,  to  determine 

what 


(01)  The  next  cas«. 
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what  the  lease  ought  to  be,  and  what  the  covenants    ^  180B. 
ought  to  be,  would  have  been  of  course.    But  the^de-  Vbre 
fence  set  up  was,  that,  if  the  lease  had  been  executed,  it 
must  .have  contained  certain  covenants;  and  the  De-^    .LoTEi) bn. 
fendant  specified  several  covenants,  that  must  have  been 
contained  in  it  according  to.  the  agreement ;  every  one 
of  which,  it  was  contended,  had  been  broken.  The 
lease  therefore  would  have  been  forfeited,  if  it  had  been 
granted  at  the  date  of  the  agreement.    Therefore  I  had 
either  to  direct  the  reference,  or,  to  draw  out  myself 
the  draft  of  a  lease ;  in  order  to  see,  what  covenants  it 
would  have  contained,  and  then  to  apply  the  evidence, 
to  see,  whether  any  of  those  covenants  had  been  broken; 
which  I  thought  was  not  the  business  of  the  Court;  but 
was  proper  for  the  Master ;  and  then,,  the  lease  being 
settled,  I  could  apply  the  evidence,  to  determine,  whether 
the  covenants  had  been  broken;  in  order  to  guide  my 
judgment  upon  the  point,  whether  it  was  fit,  or  not,  that 
the  agreement  should  be  performed;  and  I  think,  that 
was  the  proper  decision.    But  some  words  have  crept 
mto  the  Decree,  making  it  apparently  inconsistent  with 
itself,  and  repugnant ;  that  the  Master  should  settle  a 
lease,  to  be  executed,  without  prejudice  to  the  question, 
whether  the  Plaintiff  is  entitled  to  a  specific  performance 
of  the  agreement.    That  undoubtedly  was  not  my  in- 
tention ;  which  was  only,  that  the  Master  should  prepare 
such  a.  lease,  as  was  fit  according  to  the  agreement ;  leav- 
ing the  question  open,  whether  the  agreement  should  or 
should  not  be  executed.    There  the  parties  had  not 
come  to  any  point ;  for  the  question,  what  the  lease 
should  contain,  was  entirely  open.    Here  they  have  come 
to  a  point.    There  is  nothing  in  difference  between  them 
but  this  single  covenant. 

Therefore,  without  entering  into  the  consideration, 
ffh^ther  the  judgment  of  Lord  Thurlow  was  right,  or 

that 
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Id06«       that  of  the  Court  of  Exchequer,  I  may  in  this  case  do 
what  Lord  Thurhw  did ;  make  a  declaration,  that  this 
^         particular  covenant)  insisted  on  by  the  Defendant,  ought 
LovBDBjt.    not  to  be  mtrodu(fed  into  the  lease.    But  this  Decree 
must  be  without  costs (92). 

(92)  Jones  Jones,  the  next  Folkingkam  v.  Croft ;  and  es« 
case.  See  ChMTch  v.  Brown,  tablisbing  Henderson  Hay : 
Browne  v.  Raban ;  orer-mling    post.  Vol.  XV,  268,  62a. 


Qiuare. 


Rolls. 

1B03.  JONES  V.  JONES. 

Dec.  2d. 

Whether  un-  'jpHE  Bill  prayed  the  specific  performance  of  an  agree- 
dor  an  agree-  ment,  made  upon  the  19th  of  June,  1761,  to  grant 
ment  for  a  ^  tease  of  several  houses,  at  several  rents,  amounting  in 
in  all  ro  r  ^J^^le  to  70/.,  during  three  lives,  containing  all 
JivelanuIiT''  P'^P®'  covenants, 
covenant 

against  assign-  The  Answer  insisted  upon  the  provision,  that  t}ie 
ing  or  under-  lease  was  to  contain  aQ  proper  covenants ;  which  would 
letting  should  according  to  the  usage  of  the  neighbourhood  restrain 
^ the  lessee  from  committing  waste,  or  letting ;  and  would 
compel  the  tenant  to  keep  the  premises  in  good,  sub- 
stantial and  tenantable,  repair;  and  would  have  made  a 
reservation  of  all  timber  trees,  wood  and  underwood, 
coal  mines,  &c. ;  and  would  have  imposed  a  forfeiture 
in  case  of  the  breach  of  any  of  those  covenants.  The 
Answer  farther  insisted,  that  the  tenant  had  permitted 
and  committed  waste;  that  Ae  land  had  been  over- 
cropped, and  managed  in  a  very  unhusbandlike  manner; 
and  the  tenant  had  worked  coal  and  culm ;  and  under* 
let;  and  that  these  acts,  according  to  the  usual  cove- 
nants in  leases  of  lands  in  the  neighbourhood,  would 
^have  been  a  forfeiture  of  the  lease ;  if  any  had  been  in 
existence. 

By 
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By  a  farther  Answer  to  the  amended  BiU  the  Defend-  1000. 
ant  stated,  thati  in  case  a  lease  had  been  granted,  it  f^^^^ 
would  have  contamed  a  proper  covenant  on  the  part  of  ^ 
the  lessee  not  to  assign  or  underlet  without  licence  of  JonbK^ 
the  lessor,  his  heirs  and  assigns,  and  a  power  for 
the  lessor,  his  heirs  and  assigns^  to  r^-enter  in  case  of  a 
breach;  and  insistedj  that  by  under-letting  and  by  other 
acts  and  omissions,  the  tenant  would  have  committed  a 
forfeiture. 

The  Defendant  went  into  evidence  of  the  usage  6f 
the  neighbourhood  to  insert  a  covenant  against  under- 
letting, and  of  waste  committ^* 

Mr.  Richards  and  Mr.  Leach,  for  the  Plaintiff. 
To  maintain  the  right  of  the  lessor  to  a  covenant 
against  assigning  or  under-lettingnfrithout  licence,  a  spe« 
cial  contract  is  necessary.  From  the  nature  of  these 
premises,  consisting  of  iseveral  dbtinct  preoiises,  they 
tould  not  be  taken  without  the  intention  to  under^let. 
The  same  covenant  may  be  proper  and  improper,  accord- 
ing to  the  nature  of  the  subject.  In  the  case  of  a  public- 
house  a  covenant  not  to  assign  without  licence  may  be 
very  proper:  yet  such  a  covenant  was  rejected  by  Lord 
Thtrlow  in  Henderson  v.  Hay  (  93 ).  It  would  be  a  very 
improper  covenant  in  the  case  of  a  &im,  "with  many 
houses  upon  it.  Such  a  power  in  a  landlord  might  pith* 
dace  great  prejudice  to  the  tenant,  if  they  happened  to 
be  upon  bad  terms. 

Mr#  JSkxander  and  Mr.  BeU,  for  the  Defendant. 
(0^  ZBro.  C.C.^. 

Undeir 
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leotL  Under  this  agreement  for  a  lease,  to  contain  all  proper 

Jokss  covenants,  the  Court  would  insert  a  covenant  not  to 
assign  or  under-let  without  a  licence ;  as  a  proper  cove- 
Joirn.  nant;  independent  of  the  circumstance^  that,  according 
to  the  custom  of  the  country,  it  is  a  usual  covenant. 
The  point,  that,  indejpendent  of  particular  usage,  this 
covenant  ought  to  be  inserted  in  every  lease,  is  settled, 
contraiytb  the  opinion  of  Lord  7%tfr/btr,  in  Hendersom 
V,  Jfay  (94),  by  a  very  clear  opinion  of  Lord  Kenyan  in 
Morgan  v.  Slaughter  (95),  followed  by  the  Court  of  Ex- 
chequer in  Folkingham  v.  Croji  (96).  The  stipulation 
for  proper"  covenants  must  include  usual  covenants; 
those,  which  the  custom  of  the  country  has  established 
as  necessary.  Though  these  premises  consist  of  several 
tenements,  which  cannot  be  occupied  by  the  Plaintiff 
personally,  it  is  very  reasonable,  that  he  should  not  put 
in  tenants  without  licence. 

Tie  Master  of  the  Rolls. 
It  is  admitted,  that  this  Court  will  never  decree  the 
specific  performance  of  an  agreement,  if  it  is  clear,  that 
covenants  must  of  necessity  be  introduced  into  the  in- 
strument, to  be  executed,  that  the  party,  resisting  the 
performance,  may  immediately  take  advantage  of,  to  de- 
prive the  other  of  all  benefit  from  that  instrument.  But^ 
it  ought  to  appear  clearly,  that  such  will  be  the  case: 
otherwise  the  proper,  and  the  safest,  course  would  be  to 
direct  the  execution ;  and  then  allow  the  other  to  avail 
himself,  if  he  can,  of  any  breach  of  covenant ;  for  that 
question,  whether  a  covenant  has  been  broken,  or  not, 
if  there  is  any  doubt  of  the  fact,  is  more  proper  for  the 

determination 


(94)  ZBro.C.C.  632.  ^  (96)  Siinttr.  700. 

(96)  1  JEip.  N.  P.  Cas.  8. 
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determination  of  a  Court  of  Law  and  a  jury.  We  knoviTy  tSOG. 
that  a  covenant  may  according  to  the.  strict  letter  be 
broken^ .  and  yet  no  recovery  can  be  had  *in  an  action  ^ 
upon,  the  covenant.   Many  circumstances  enter  into  the  Jonss. 
consideration;  and  may  weigh. with  a  jury.  Many  things 
amount  to  a  waiver  of  the  covenanti  or  forfeiture^  im- 
plied or  expressed.     Wherever  therefore  there  is  the 
least  doubty  whether  the  covenant  has  been  broken,  or 
not,,  the  Coujrt  ought  not  to  preclude  the  inquiry  by 
denying  the  relief  that  is  prayed. 

.  Admitting  it  to  be  clear  in  this  case,  that  there  must 
be  a  cqyenant  against  under-letting,  and  that -the  De- 
fendant must  recover  for  a  breach  of  that  covenant,  it 
would  be  nugatory  to  decree  the  execution  of  a  lease* 
There  seems  however  to  be  some  degree  of  doubt  with 
reference  to  each  of  these  questions.    I  own,  notwith- 
standing the  decision  in  the  Court  of  Exchequer,  and 
the  dictum  of  Lord  Kenyon,    I  think,  there  is  great 
reason,  in  the  opinion  of  Lord  Thurlow.     The  word 
"  proper"  admits  different  senses.    There  is  no  covenant 
ahnost,  which  a  landlord  .can.  propose,  that,  generally 
speaking,  could  be  called  an  improper  covenant  ;- for  he 
has  a  right  to  let  his  land  upon  any  terms  he  may  think 
fit  to  propose ;  and  there  are  many  covenants,  not  usual 
dr.  common^  that  could  not  be  objected  to.    But  there 
are  maiiy  covenants,  though  proper,  that  do  not  naturally 
flow  out  of  the  contract.    The  contract,  locatio  ^  con- 
dkciio,.  does,  not  naturally  lead  to  many  covenants,  that 
have'  now  found  their  way  into  most  leases;  and  cannot 
be  said  to  be  improper  in  many  of  them.   But  that  can- 
not be  the  sense  with  reference  to  the  insertion  of  this 
cpvenant  upon  the  expression  in  this  agreement.  It 
cannot  mean  those  covenants,  which  would  not  be  unrea- 
86nable.   It  must  mean  such  as  are  calculated  to  secure 
the  full  effect  of  the  contract. 

•  In 
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ROLUS. 

1806. 
J)ee.l6th 
and  20th. 

1806.  NORRIS  V.  WILKINSON. 
,Marek24ih. 

Lien  bj  posses-  ^HE  bill  was  filed  by  creditors  of  James  WUiinsofi, 

sion  of  title-  a  bankrupt,  and  his  deceased  father  Matthew  Wil' 

deeds  disap-  kinson ;  who  had  carried  on  business  in  partnership  as 

not^to'be"^^  dyers;  claiming  the  benefit  of  a   security  upon  real 

tended  with'  ^^^^^^  ^7  *  deposit  of  the  title-deeds  under  these 

reference  to  circumstances  :    James    Thompson,   by  his  deposition 

the  Statnte  of  stated,  that  in  May  1803  he  was  ero]ployed  as  an  at- 

Frands.   In  tomey  l)y  the  PlaintiiTs,  on  their  own  account,  and  as 

this   instance  agents  for  Mackintosh  and  Co.   in  America,  to  obtun 

it  failed:  the  security  from  the  Wilkinsons  for  debts  of  above  SOWL 

d!lWer^d^°not  ^^^^^^^^  ^  Mackii^ 

*    .   iosh  and  Co.  for  articles  supplied  to  the  Wilkinsons  in 
as  a  present       ^  *  * 

immediate  se-  trade;  with  directions,  if  neither  payment  nor 

cnrity,  but  for  security  could  be  obtained,  to  send  for  writs  by 
the  purpose  of  the  post  of  that  day ;  that  he  went  to  Leeds,  where  the 
hanng  a  morU  Wilkinsons  «lived,  with  a  letter,  requiring  the  security 
gage  secority  gj^jj  Jebts,  then  due,  and   any  other  debts, 

SJt  not  e  ^^^^^  ^^^^^  become  due  to  the  Plaintiffs,  upon  their 
200)^  estates  at  Leeds-,  proposing,  that  Matthew  Wilkinson 

should  have  power  reserved  by  such  security  to ;  raise 
1500/.  to  be  preferred  to  the  Plaintiflf's  security. 
James  Wilkinson,  coming  to  the  deponent  at  the  inn^ 
represented,  that  his  father  was  much  indisposed,  and 
could  not  be  seen,  and  took  the  letter  away  to  consult 
his  father:  the  deponent  observing,  that,  if  his  father 
was  inclined  to  give  the  security  required,  the  De- 
ponent would  want  the  title-deeds  of  the  estate. 
James  Wilkinson  soon  returned,  bringing  with  him,  and 
delivering  to  the  deponent,  the  title-deeds  and  a 
plan  of  the  estate ;  at  the  same  time  saying,  that,  as 
the  balances  due  to  the  Plaintiff  Norris,  as  agent  for 

the 
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the  one  house,  and  as  partner  in  the  other^  lirere  so  very  IBO^-. 
considerable,  it  was  only  righti  he  should  be  made  easy ;  iifbRRis 
and  that  Matthew  Tf Ukinsan  desired  the  deponent  to  ^  tu^  ^ 
prepare  such  security  as  Norris  had  required  ;  and  W^iLKiMsoif* 
lidded,  that  it  would  have  been  more  convenient  for  his 
&ther  to  have  raised  1500/.  *  upon  a  tnortgage  of  the  pre- 
piises  previQus  to  giving  Norris  the  security :  but,  if  he 
could  not  wait,  a  power  must  be  reserved  for  that  pur- 
pose, to  have  priority  of  the  security  to  the  Plaintiffij 
The  deeds  [and  plan  were  left  in  the  custody  of  the 
deponent  by  James  Wilkinson^  for  the  express  purpose 
of  enabling  the  deponent  to  prepare  the  security;  and 
he  told  Wilkinson,  that,  when  securities  of  that'  nature 
were  {^ven,  it  was  usual  that  tfie  title-deeds  should  be 
left  with  the  person,  to  whom  the  security  was  given ; 
and  therefore  he  should  give  them  into,  the  hands  of 
Norris,  to  be  kept  with  the  intended  mortgage;  to 
which  James  Wilkinson  made  no  objection ;  and  the 
deponent  accordingly  took  them  away.  The  deponent 
does  not  recollect  James  Wilkinson  saying  in  terms,  that 
he  or.  his  father  did  agree  to  the  deposit  of  the  deeds 
as  a  security :  but  it  was  perfectly  understood  between 
the  deponent  and  James  Wilkinson,  'previous  to  the  ht- 
ter  going  to  consult  his  father,  that,  in  case  he*agreecl 
to  give  the  security  required,  Norris  would  expect  to 
have  the  possession  of  the  original  title-deeds,  as  well  as 
the  proposed  security;  and  the  deponent  understood, 
James  Wilkinson  brought  them  for  that  purpose, '  and 
as .  instructions  to  prepare  the  deeds  as  a  security 
from. 

The -deponent  farther  stated,  that  in  Jufy  1803,  and 
about  a  week  before  the  death  of  Matthew  Wilkinson, 
the  deponent. offered  to  James  Wilkinson,  to  be  executed 
by  him  and  his  father,  a  conveyance,  to  secure  the  se- 
veral, debts  then  due,  and  which  might  >become  due 
.  VoL^XII.  N  from 
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1806.  from  the  Wilkinsons  to  the  respective  firms  of  the  PUkl^ 
ti08|  in  respect  of  articles,  to  be  sold  in  the  way  of 
their  trade.  James  WHUnson,  I}avbg  expressed  hb 
Wilkinson,  approbation  of  the  deed,  and  appointed  two  o'clock  far 
the  execution,  took  it  away  for  the  purpose  of  haying 
it  looked  over  by  his  attorney;  and  returned  at  the 
time  appointed  for  the  execution  without,  it;  sayings 
his  faAer  was  so  extremely  and  alarmingly  iU,  tihat  he 
could  not  trouble  him  on  the  subject  of  the  security  at 
that  time;  but  requesting  the  deponent  to  inform 
NarriSf  he  might  make  himself  perfectly  easy ;  for,,  if 
hu  &ther  recovered^  he  {James  JViliinson)  was  sure^ 
his  fiither  would  execute  the  same  deeds  of  security; 
and  he  (James  Wilkinson)  would  bring  them  over  to 
Norris  himself,  without  loss  of  time;  and  in  case  of 
his  fother's  death,  he  {James)  would  immediately  give 
Norris  the  security  required,  in  order,  to  make  hitti 
easy.  * 

The  death  of  Matthew  Wilkinson  following  imme* 
diately,  the  deed  was  not  executed. 

The  Defendant,  James  Wilkinson,  by  his  answer  anil 
*  depositions,  represented  the  plan,  proposed  jipon  Nor^ 
ris^s  apphcation  for  payment,  thus ;-  that  Matthew  WiU 
kinson  should  raise  1500/.,  by  way  of  mortgage ;  Norris 
undertaking  to  assist  in  procuring  that  sum :  but,  that 
failing,  Norris  proposed,  that,  if  that  sum  could  not  be 
procured  elsewhere,  a  mortgage  security  diouU  be 
prepared  to  him  or  his  principals  for  that  sum;  and 
that  the  money,  actually  due  to  the  Plaintiffs  accofdtqg 
to  the  usual  course  of  the  trade,  'should  be  deducted  ; 
with  a  proviso,  to  enable  Wilkinson  to  raise  1500/.  else* 
where.  Matthew  Wilkinson  agreed  to  that  proposal,  if 
he  could  not  procure  the  money  elsewhere.  The  let* 
ier,  delivered  by  Thompson  in  Ma^  from  Norris,  stated^ 

that 
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that  he  %fLd  not  procured  the  loan ;  and  sent  Tftam^  1809. 
sam  to  receive  instructions  for  the  proposed  mertgagp,  Nor^^ 
according  to  the .  answer ;  the  deposition  stating  only, 
that  the  latter  required  payment  of  the  sums  then  due.  WijLKiNfQW* 
Only  part  of  the  debts  ckimed  were  then  due,  the 
goods  having  been  suppUed  upon  a  twelvemonth's  credit, 
nampsom  said,  it  would  be  necessary  for  him  to  see 
the  title-deeds,  to  know,  whether  the  title  was  good ; 
and  to  extract  some  particulars  to  enable  him  to*  prepare 
Ae  security.    Matthew  WiUinson,  being  informed  of 
this-  by  the  De&ndant,  strongly  objected  to  parting  with 
the  deeds  out  of  his  own  hands:  but  at  length  the 
Defisndant  prevailed  upon  him  to  consent  to  Thompio»*s 
seeing  them ;  and  he  delivered  them  to  the  Defendant, 
with  a  strict  charge  to  bring  them  back  to  him,  after 
fThompMr  had  extracted  the  particulars  he  wanted* 
After  Thompson  had  looked  at  the  deeds,  he  for  the 
first  time  said^  he  must  take  them  with  him;  to  which 
WiUinson  objecting,  and  mentioning  the  charge  he  re- 
ceived from  his  father,  Tfiompson  appeared  much  of" 
fended;  declaring,  that  Norri$  and  he  were  ipcapal^le. 
of  taking  any  advantage;  and  the  Defendant  from  his 
oonduct,  and  under .  the  idea,  that  he  wanted  the  deeds 
merely  as  instructions,  as  he  had  intimated,  and  upon 
his  representation,  that  the  person  lending  the  money , 
would  want  tp  see  the  deeds,  was  prevailed  on  to  permit . 
him  to  take  them  with  him;  on  which  account  his 
fether  was  very  much  displeased  with  him.    The  De- 
fendant objected  tp  the  deed,  prepared  by  Thompson 
as  varying  from  the  proposal;  and  it. was  ^^^pproved 
by  his  attorney,  as  going  to  secure  fdt  future  debt.  J^e 
denied,  that  he  informed/  T?fiompson,  that  his  father 
had  consented  |6^,^^ym.;the  security  required;  or  had 
desired  him  (q  deHi^er  the  deeds  to.  Thompson  ;  in  order 
to  prqiare  iii^4|^(i|ent  security  for  the  payment  of  the 
debts,,  and ;^^^^toy.  other  debts,  which  might  become 

N2  due; 
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1806.  due;  br,  that  the  Defendant  did  deliver  the^deeds  1ni£k 
^y^^  •  ^^ich  directions  ;  and  said^  he  wofdd  procure  hb  fetber 
to  execute  them^  &c.  (according  to  Thompson's  evi- 
TfiLKiNSON.  dence);  insisting^  that  TAoiitj9«oi}  did  not  require  the 
deeds  to  be  given  up  to  him  as  a  seeurity  for  the  said 
debtSy  &c. ;  or^  that  the  PlaintifTs  might  have  a  lien 
thereon ;  that  the  .only  purpose,  for  which  the  Defendant 
delivered  them,  and  the  inducement  held  out  to  him,  was 
merely  to  furnish  instructions  for  the  mortgage  security 
for  the  said  loieui,  which  Thompson  assured  him  there 
was  great  probability  of  obtaining ;  and,  if  th^t  should 
fail, .then  as  instructions  for  preparing  the  conditional 
security  before  mentioned ;  and  not  to  give  a  security  for 
the  said  debts  in  the  first  instance. 

The  Defendants  submitted,  whether  the  Plaintiffs  have 
toy  lien  upon  the  title-deeds  and  estates  otherwise  thaii 
as  creditors,  under  a  devise  of  Matthew  Wilkinson  for 
the  payment  of  his  debts. 

.  Mr.  Richards  and  Mr.  Bett,  fer  the  Plabitiffs,  re- 
lied on  the  cases  df  deposits  of  deeds,  Russel  y.  Rus^ 
sel{2\  Feaiherstone  v.  Fenwict,  and  Harford  v.  Corr- 
penter{S),  giving  a  lien;  as  importing  an  agreement 
to  make  a  legal  security;  insisting,  that  the  equity 
was  in.  this  instance  strengthened  by  the  Special  agree- 
menti 

Mr.  RomiUy  and  Mr.  Whishaw,  for  the  Defendants.  - 

The  Master  of  the  Rolls. 
I  own,  that  the  cases,  which  ^have  held  the  deposit 
of  deeds  to  constitute  a  mortgage,  have  always  appeared 

•.  ?..»J>  ^A.  ...  to 

(2)  1  Bro.  C.  C.  209.  Ex     116;  seitfi^iiftfe,  117. 
parte  i)(ming,  ante,  Vol.  IX,       (8)^1  jtt*.  C.  it?.  470,  n.  " 


NORRIS 
r. 
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Ip  'ttie  to  rest  on  very  unsatisfactory  grounds.  If  any  1806. 
act  appeared  so  unerringly  speaking  its  purpose,  that  a 
Court  could  infer,  and  execute  such  purpose,  without 
the  aid  of  any  intrinsic  testimony,  a  written '  declara-  WiLKiNSOif. 
tion  of  the  purpose  might  appear  to  I>e  altogether  super- 
fluous. But,  the  mere  fact,  that  the  title-deeds  of 
one  man's  estate  are  found  in  the  possession  of  another^ 
is  not  of  this  description.  It  is  a  fact^  that  may  exist 
without  any  contract  whatever:  or  it  may  result  from 
.a  contract,  of  which  it  does  not  in  any  degree  discover 
the  particulars  and  details.  If  for  these  we  are  to  resort 
to  parol  testimony,  the  effect  to  be  given  to  the  pk>8- 
session  depends,  not  on  any  inference,  which  it  of  itself 
ajSbrds,  but  on  the  evidence,  by  which  the  nature  and 
^the  .object  of  such  possession  shall  have  been  ascertained ; 
fnd  how  cain  that  jevidence  be  let  in  consistently  with  the 
Statute  of  Frauds  (4)? 

;  In  the  case  of  Russel  y,  R^ssel  (5)  an  issue  was  di- 
rected to  try,  with  what  ^intention  the  lease  was  de- 
livered. The  fact  of  delivery  was  to  have  no  opera- 
tion till  the  purpose  of  the  delivery  should  be  ascer- 
tained. So  that,  whether  the  interest  in  land  did,  ov 
did  not,  pass,  was  to  depend  on  the  testimony  of  wit- 
nesses, and  .  not  on  any  written  contract  between  the 
parties.  I  do  not  see,  why  there  should  be  such  a  dis- 
position to  relieve  parties  from  the  necessity  of  attend- 
ing to  the  requisitions  of  the  Statute.  There  is  no 
case, .  where  a  man  is  willing  to  part  with  his  titler 
deeds,  in  which  he  would  not  also  be  ready  to  sign  ji 
miemorandum  of  two  lines ;  specifying  the  purpose,  for 
49rhich  he  had  parted'  with  them.    By  dispensing  with 

any 

.  (4)  SUt.  29  CA.  II.  c.  3.     ante.  Vol.  IX,  115;  see  tli9 
The  same  opiuioa  upon  this     note,  IL^. 
Siabject  is  expressed  by  Lord       (5)  1  Bro.  d  C.  *2G9. 
Eldon.  See  Ex  parte  Coming, 
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1806.  •  written  evidence  of  the  contract^  an  opening  ia  left 
for  all  "the  fraud  and  peijury,  which  the  Statute  waa 
calculated*  to  exclude. 


KORRIS 


WiLKllfSON, 


Ktowever^  notwithstanding  my  doubts  concerning  the 
principlevof  the  cases,  to  which  I  have  been  alluding,  I 
may  think  myself  bound  to  follow  them,  as  far  as  tbey 
have  gone :  but  I  feel  no  disposition  to  go  beyond  them* 
Where  the  dej>osit  is  made  at  the  same  time  that  money 
fe  advanced,  'there  is  little  to  be  supplied  with  referenoe 
to  the  nature  of  the  agreement.  It  is  obvious,  that  the 
purpose  of  the  deposit  must  be  to  secure  the  re-payment 
of  the  money. 

The  comiection  is  not  «o  direct  between  a  debt  ante* 
eedendy  due  and  'a  subsequent  deposit:  not  is  the  blh 
ference  so  plain.  But,  what  is  the  kind  of  case  now 
before  the  Court?  Here  are  persons  in  trade,  dealing 
with  each  other  on  credit,  Some  debts  are  due ;  some 
contracted;  but  the  term  of* payment  not  yet  arrived; 
New  dealings  may  every  day  give  rise  to  new  debts. 
Under  these  circumstances  what  is  to  be  gathered  from 
the  mere  fact  of  a  deposit  of  deeds;  supposing  the 
transaction  to  be  of  that  nature?  Is  the  deposit  to  be 
a  (security  only  for  the  debt  due,  or  also  for  the  debt 
pontracted  (6)?  The  Plaintiffi  say,  they  were  to  have 
a  security  for  every  thing  due,  or  to  grow  due.  Hie 
Defendants  contend,  that  it  never  was  in  contemplatioa 
to  give  a  security  for  more  than  the  sum,  of  wMch  the 
feAn  of  pajrment  had  previously  elapsed. 

As  I  am  of  opinion^  that  this  is  not  a  case  of  a  de- 
|Mit  of  deeds,  I  am  relieved  from  the  necesisity  of  con- 
sidering, how  &r  I  should  have  been  bound  by  former 
decisions  to  proceed  upon  parol  testimony  in  a  case, 

circumstance^ 

(6)  Ex  p^rte  Langiton,  post.  Vol.  XVII,  227. 
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circiimsianced  as  this  is.   It  is  clear,  that  these  d^edg,  1806. 
if  vohintarily  delivered  at  all,  were  not  delivered  by  way  jf^^^ig^ 
of  deposit,  in  the  sense,  in  which  that  word  has  been  „^ 
used  in  the  cases :  t«     as  a  present  and  immediate  ser  Wilkinsoji^ 
cturity ;  but  were  delivered  only  for  the  purpose  of  en- 
abling the  attorney  to  draw  the  mortgage,  which,  it  is 
alleged,  Wilkinson  the  father  had  agreed  to  give.  Passing 
by  all  the  objections,  made  to  Thompson'^  testimony 
and  aU  cpniideration  of  the  particulars,  in  which  it  is 
contradicted  by  the  deposition  of  Wilkinsom,  and  taking 
it  eMctly  as  it  stands,  it  does  in  every  part  of  it  prove 
what  I  have  stated  with  respect  to  the  purpose,  for  \-('. 
which  the  deeds  were  put  into  his  hands.     Now  in 
aflthe  eases,  that  have  been  referred  to,  the  deeds 
were  delivered  by  way  of  deposit.    Such  deposit  was 
indeed  held  to  imply  an  obligation  to  execute  a  legal 
eoDveyanoe,  whenever  it  should  be  required^   But  the 
primary  intention  was  to  execute  an  immediate  pledge ; 
mth  an  implied  Engagement  to  do  all,  that  might  b^ 
necessary  to  render  the  pledge  eiFectuid  for  its  purpose. 


But  here  there  was  no  intention  to  put  the  deeds  into 
pledge^  That  was  not  the  things  which  any  of  the 
parties  had  in  contemplation.  All,  that  is  alleged,  ia^. 
that  Wilkinson  had  undertaken  to  execute  a  mortgage 
when  a  mortgage  should  be  prepared ;  and  it  is  ad- 
mitted, that  the  delivery  of  the  deeds  was  to  be  made 
oolya  step  towards  its  preparation.  Can  the  accident 
of  the  death  of  the  intended  mortgagor  give  to  such 
ddivery  an  effect,  which  originally  it  was  not  intended 
to  have  ? 


In  Brixiek  v.  Manners  ( 7 )  it  appears,  that  Mr.  MoHr 
ners,  the  Defendant's  father,  had  agreed  to  give  a 

mortgage 


(7)  9  tVod.  284. 
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1806.  onortgage  to  the  Plaintiff;  and  had  delivered  thevtitli> 
deed  to  an  attorney^  with  written  instructions  for  prie* 
.parihg.  the  mortgage.'  But  Mr.  Manners  dying  soon 
.  Wilkinson,  afterwards,  the  mortgage  was  not  executed.  The  Plain- 
tiff by  his  bill  claimed  to  be  considered  as  a  mortgagee 
for  the  sum,  intended  to  have  been  secured.  But  liord 
flardwicke  Htat^Sy  that  the  point  had  been  giveii  up. 


In  the  late  case,  Ex  parte  Coming  (6),  this  questim 
did  not  arise;  for  it  was  by  way  of  deposit  that  the 
deeds  were  set  apart,  and  placed  in  the  wife's  cus- 
tody. 

It  lus  been  intimated,  that  there  have  been  cases, 
in  which  the  effect  of  a  deposit  has  been  given  to  a 
delivery  of  deeds,  made  for  the  mere  purpose  of  having 
a  mortgage  dr^wn.  I  will  give  the  Counsel  an  oppoi^ 
tunity  of  looking  for  such  cases :  but,  if  none  can  be 
produced,  I  must  hold,  ihht  the  Plaintiffs  have  •  no  hett 
on  the  estates  in  question. 


JIfarfkUth.      The  Plaintifft'  Counsel  admitting,  they  could  find 
authority,  the  decree  was  taken  accordingly  (9). 


.    (8)  Ante,  Vol.  IX.  115. 

(9)  This  question  appears 
to  have  been  decided  by  Lord 
Thurhw  in  the  same  manner : 
Ex  parte  Bulfeel,  2  Cox,  243 : 
but  Edge  v.  Worthingtim, 
before  Lord  Kenyan,  when 
Mmter  of  the  Rolis,  1  Cox, 
211,  and  Ex  parte  Bt^,  by 
pyrdEidon,  {  Roe^Bankrvpt 


Com.  214,  are  anthoritiei  the 
other  way ;  upon  the  groimd, 
that  the  deposit  for  the  ex- 
press purpose  of  preparing  a 
le^  mortgage  i9  stronger 
than  the  implied  intention. 
These  were  followed  by  Lord 
Gifford  in  Hockley  v.  Bant^, 
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EASTHAM  V.  LIDDELL.  iBOe. 

March  BtlL 

A  MOTION  was  made^  as  of  course^  without  notice,  Deppsitioiui 
to  refer  depositions  for  Scandal.  .  refonrcd  for 

Scandal  upoii 

Ux.Martin,  in  support  of  the  Motion,  observed,  though  ^^^^ 

the  practice  is  so  as  to  Answers  ( 10 ),  there  is  no  authp- 

.         •  oui  nouco,  •  ■ 

rity  as  to  depositions. 

'  The  Lprd  Chancellor  made  the  Order^ 
{\0)  Hind.  Ch.  Pr.  254. 


HENNEGAL  v.  EVANCE. 

March  loth. 

A  PERSON  had  been  twice  before  the  Examiner  under     A  person 
a  subpoena  as  a  witness ;  but  refused  to  be  sworn  ;  haying  attend- 
alleging,  generally,  that  the  principles  of  his  religion  did       ^"^^Jer  a 
"not  authorise  him ;  but  not  stating  any  particulars.  witoew^  * 

refuiing  to  be 

'   MTi'Whgfteld,  upon  affidavit  of  the  circumstances,  g^om  order^ 
moved  for  an  Order,  that  the  witness  attend  to  be  ex-  ed  to  attend  to 
amined,  or  stand  committed;  observing,  that  this  prac-  be  examined, 
tice,  as  laid  down,  relates  to  witnesses,  who  had  not  or  stand  com; 
attended  (11). 

The  Lard  Chancellor  made  the  Order. 

(11)  Hind.  C(i.  Pf.  329,  fasep  or  neglect^  to  attend  tp 

?30,   This  practice  is  there  be  examined.   See  Ord.  Ch. 

stated  as  to  a  witness,  who,  edition  by  Mr.  BeameM,  7^! 

having  been  sworn  to  the  In-  187. 
^rrogatories)  afterwards  re- 
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18061  RIDER  V.  KIDDER. 
March  ML 

The  prietioo  ^  MOTION  was  made  by  the  Plaintiff;  for  a  short 

of  perBODsl  Order  iipon  the  Defendant^  to  transfer  the  stock 

service,  as  a  under  the  Decree  in  this  cause  (12);  and  that  serVice 

foaadatioQ  for  ^  Clerk  in  Court  may  be  good  service* 

process  of  ^      *^  .  . 

Conteinpty  dis* 

pensed  with,  Defendant,  opposed  the  Motion ; 

where  the  insisting  upon  the  general  rule,  that  nothing  can  be 
party  must  done  for  the  purpose  of  bringing  a  man  into  contempt 
liave  notice ;  without  personal  service.  An  attachment  will  not  issue, 
as  upon  a  except  upon  personal  service  of  the  writ  of  execution 
for'exw!^^'  of  the  Decree;  and  the  Court  giving  the  indulgence 
grf  a  Decree        *  short  Order,  which  is  not  the  regular  process 

of  the  Courts  will  not  put  the  Defendant  in  a  worse 

situation. 

The  SoUcitor-GenercU  and  Mr.  Hqrtf  in  support  of 
the  Motion, 

Took  the  distinction,  that,  this  application  being  for 
service  of  the  writ  of  execution  of  the  Decree,  the  De- 
fendant being  present  in  Court,  must  have  .had  no- 
tice; and  the  only  object  of  requiring  personal  ser- 
vice is  to  prevent  surprise.  It  was  observed,  that  the 
reason  of  applying  fpr  a  short  Order  is  to  prevent  ex* 
pence. 

The  Lord  Chancellor. 
The  practice  in  this  Court,  that  in  order  to  fix  a  per- 
son with  contempt,  the  service  must  be  personal,  has 
a  strong  analogy  to  the  practice  in  Courts  of  Common 
Law  upon  attachment.  The  service  must  be  personal, . 
unless  upon  some  very  special  application  it  is  dis- 
pensed 

(12)  Reported  t^ute.  Vol.  X,  360. 
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pensed  with;  which  may  be  under  circumstances  cer- 
tainly^  The  reason  of  requiring  personal  service  is, 
mm  ectuM,  that  there  is  a  contempt;  that  the  party 
knowB^  that  he  has  neglected  to  do  any  thing  he  was 
csiDed  upon  to  perform.  But  in  this  instance,  a  Decree 
made,  when  the  De^nd^nt  was  present  in  Court,  she 
Jmows,  she  has  not  done  what  she  wi^s  directed  to  do, 
pmd  must  therefore  be  conscious,  that  she  is  in  contempt^ 
|f  this  course  cannot  be  taken,  the  Defendant  mighty, 
when  called  upon  po  pay  money,  keep  out  of  the  way ; 
(Old  so  prevent,  the  effect  of  a  Ptscree  pr  Order  made, 
vhea  he  was  present  in  Court. 
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The  same  point;  arising  in  the  case  of  Dj?  MamevUU 
Pe  MqmeviUe  ( 13 ),  the  Order  in  this  case  was  postr 
[ ;  that  the  practice  might  be  looked  into  (14). 

(18)  The  next  ease. 

(14)  J?t40r  r.  KM^,  post,  Vo).  XIIl,  139^ 


1806^ 


RiDBB 


0E  MANNEVILLE  p.  DE  MANNEVILLE. 

J^N  this  cause  ( 15  )  the  Defendant,  upon  an  application 
oni  the  ground  of  his  inability  to  find  security,  9b- 
tained  an  Order  to  go  before  the  Master,  and  enter  into 
his  own  recogniaance.  The  Defendant  not  having  com^ 
plied  widi  that  Order,  a  Motion  was  made  for  an  Order, 
that  the  Defendaiit  should  within  a  fortnight  esfecute  the 
noognizance  settled  by  the  Master;  and  that  service 
upon  his  Clerk  in  Court  may  be  deemed  good  service ; 
upon  affidavit,  that  he  .  said,  he  would  not  give  the  iie- 
curity  that  he  conceals  himself,  and  has  no  ascertamed 
{ihoe  of  residence. 

The 

(15)  Reported  ante,  Vol.  X,  52* 


March  \OtK 
The  practice 
of  personal 
service,  as  1^ 
foundation  for 
process  of 
Cotitempt,  dis* 
pensedl  with 
undler  circum* 
stances;  a  par- 
ty  declaring, 
be  woold  not 
exepate  an  or* 
der,  and  alh* 
scondiog  to 
avoid  it. 
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The  Solicitor-General^  Mr.  FonblanqftCt  and  Bfr^ 
Cooke f  in  support  of  the  Motion. 
There  is  no  doubt,  that  generally  there  must  .be.  per: 
sonal  service  to  bring  a  person  into  contempt ;  but  und^ 
such  circumstances  as  these,  every  mode  having,  been 
tried  in  vain  to  serve  this  party,  who  has  .declared,  that 
he  never  will  execute  this  recognizance,  and-  keeps  gut 
of  the  way  on  purpose  to  avoid  it,  the  Court  will  make 
this  Order :  otherwise  parties  may  set  the  Orders  .of  the 
Court  at  defiance.  This  practice  is  not  confined  to  th? 
3ervice  of  execution  of  an  Order ;  but  applies  to  .any 
process,  upon  which  attachment  is  to  issue.  There  are 
two  direct  authorities :  Raicliff  v.  Roper  (  16  ) ;  and 
Thompson  y.  Jones  {11).  The  latter  was  a  case  upon 
subpoena  to  appear  and  answer  in  the  case  of  an  infant ; 
which  was  served  upon  the  guardian ;  and  upon  that 
service  a  motion  was  made  for  an  attachment  agahist 
the  infant,  and  it  was  ordered ;  and  upon  that  occasion 
Lord  Elfion  found  another  case.  Smith  y.  Ufarshall;  in 
which  service  upon  the  mother  of  the  infant  was  ordered 
to  be  good  service.  The  case  of  Sir  William  PuUeney  v. 
SIheUon{\S)\  is  another  instance. 


Mr.  Daniel  (Amicus  Curiae)  mentioned  the  case  of 
Henley  v.  Brooke  ( 19 ) ;  in  which,*  an  Order  having  been 
made  upon  a  lady,  in  the  country,  to  pay  20(Vl,  upqn 
afiidavit  of  repeated  attempts  in  vain  to  serve  her,  and 
her  constant  habit  of  keeping  her  door  locked,  and 
only  appearing  at  the  window,  an  Order  was  made, 
that  service  upon  the  Clerk  in  Court  should  be  good 


service. 


Mr. 


<ie)  1  p.  WUL  410. 
(17)  MS.  before  Lord  El- 
flon,  2^d  Feb.  ^803. 


(18)  Ante,  Vol.  V,. 147; 
see  the  note. 

(10)  In  Chancery,  beto 
Lord  Eldon,  April  23d,  1803- 
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'  Mr*  Bell,  for  the  Defendant^  gave  up  the  point,  upon 
tliese  authorities;  referring  also,  in  confirmation  of 
them,  to  the  passage  in  the  last  edition  of  the  Practical 
Register  (so ) ;  where  the  Defendant  was  not  to  be  found ; 
ind  it  was  thereupon  ordered,  that  service  of  a  decretal 
order  and  writ  of  execution  on  the  Clerk  in  Court  should 
be  good. 


1606. 
WW 
Db  Manne-' 

TIlLB 
V. 

Db  Mankb^ 

VILLB. 


The  Lord  ChancelloH. 
I  bad  no  difficulty  upon  this  point,  when  it  was  fif  st 
mentioned;  but  would  not  hastily  decide  a  question 
of  practice,  especially  upon  so  important  a  subject. 
Persons  are  bound  civilly  by  service  upon  those,  who 
Bie  appointed  to  represent  their  civil  interests.  But, 
to  subject  a  party  to  the  consequences  of  a  Contempt, 
personal  service  is  required.  If,  however,  it  ap{>6ars 
]^abily,  that  he  has  notice,  that  he  knows  what  is  de-  ' 
inanded  of  him  by  the  Court,  that  an  order  has  been 
made  upon  liim,  and  process  has  issued,  which  he  pro- 
fess that  he  will  not  obey,  it  cannot  be  maintained, 
that  he.  shall  not  be  attached;  tod  that  service  upon 
his  Clerk  in  Court  shall  not  be  good  service.  This  De- 
fendant, under  an  order  to  give  security,  has  been 
Itreated  with  great  indulgence  by  the  late  Lord  Chancel- 
lor;  permitting  him,  alleging  his  incaj^acity  to  give  the 
security  required^  to  substitute  his  own  recognizance. 
He  is  involved  in  no  manner  of  difficulty  in  obeying  this 
tyrder.  I  shall  therefore,  under  the  circumstances  of 
this  case,  -  order  service  upon  the  Clerk  in  Court  to  be 
a  good  service. 


Another  instance  has  been  mentioned  to  me  by  the 
Register;  Edwards  v.  Poole  It  is  the  constant 

course 

.  (20)  Pr.  Reg. .  edition  by  of  an  Order  upon  the  Delen- 
Mr.  Wyatt,  207.  dants  Clerk  in  Court  good 

(21)  Fe^.  28,  1789.  Ser-  service;  the  Defendant  ab- 
viooof  the  Writ  of  execution  sconding. 
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]B06«       course  in  the  Court  of  King's  Beti^h  vpOn  attaeb^ 
nient(22)« 


VILLV 
V. 

Oft  Mahhb* 

VILLft« 


Aider  v.  Kidder^  the  pteceding  caie. 


1806. 

March  lOtk  HOLMES  r.  COGHILL. 

and  nth. 

Distinction  be-  IT^HIS  cause  came  before  the  L^d  Chancellor  upon 
tweenaPower         ^  Appeal  by  the  Plaintiffs,  from  the  decree  pro. 
and  absolote    jounced  at  the  Rolls {23). 
property.  A 
Power,  unless 

eiecuted,  not  Th^  Solicitor  General  and  Mr.  HaU,  for  the  Plain- 
assets  for  Appellants. 

debts.  The  general  question  is,  whether  the  suni  of  SOOO/L, 

Power  eiecnt*  which  Sir  John  Coghill  had  power  to  raise,  in  to  he  con- 
ed by  Will ;  gidered  as  assets.  The  first  ground,  upon  which  that  may 
i^^^^  ^  maintained,  is,  that  Jus  disponendi  is  to  be  considered 
and  anew  ^  property  itself,  upon  several  authorities:  Goodtitler* 
Power  Otway  ( ^ ),  Maskelyne  v.  Maskelyne  ( 25  ),  Tomlinson 

created.  Dighion{96),  Robinson  v.  Dusgaie{^),  Pease  Y.Mead{ gS), 

A  subsequent  Maddison  Andrew  {2d),  Thompson  v.  Ttwme  iSQ\ 
Codicil  will  not  Troughion  ?•  Troughton  {31).  If  there  is  no  case  directly 
by  the  mere  jjj  point,  where  the  precise  question  has  been  raised,'  tb^ 
^ublisUn  'ae  ^  authorities,  with  the  dictum  of  Lord 

Will  be  m  ex-  ^^^^^^^^^f  ^  stated  hy  Atkyns  inBainton  v,  Ward{S2)9 
ecotion  of  the 

mnSEqoity  ^P"^*^^  ^^'^ 

will  in  certain  '^^^  (*^>  ^ 

cases  aid  a  de-  ^  ^ 

foctiTo  execu-     (^)  ^  W^tTt.  6.  il6.  242.  Pre.  CA.  52. 

lion  of  a  (^)         780«  (dl)  3  il«A.  660. 1  Fet.  80w 

Power,  the        <20)  IP.  IFtff.  149.  (32)  lillA.172,sUtedfronR 

want  of  ex-     239.  lOJirod.31.  Com.  194.    the  Register's  Book,  Mnit,Vol^ 
ecution  cannot  2  Eq.  Ca.  Ab.  309,  pt.  13.         VII,  503,  net6. 
be  snppUed        (27)  2  K«ni.  181. 
eren  for  cre- 
ditors. 
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ii^  that  a  gener^d  power  of  disposition,  not  restrained 
JM  to  the  objects  or  the  mode,  is  in  effect  property: 
the  distinction  betwera  power  and  property  being,  that 
lint  former  is  subject  to  some  restraint,  either  as  to  the 
^lijjects  or  the  mode  of  disposition :  the  latter  consisting 
in  general  and  uncopfined  dominion* 

Sdly,  Considering  this  as  mere  power,  at  the  dat^  of 
die  Will  unquestionably  the  testator  intended  to  execute 
lua  power  in  favour  of  his  creditcnrs ;  that  power  which 
was  then  in  force ;  though  afterwards  rescinded.  That 
intention  is  transferred  to  the  power  under  the  new 
settlement  by  the  codicil,  subsequent  to  that  settle.- 
meot;  which  codicil  was  a  republication  of  the  WilL 
Whether  that  is  the  legal  effect,  or  not,  the  testator 
Cfidently  conceived,  that  he  had  provided  for  his  debts 
WBL  that  way. 

The  codicil  is  incorporated  with  the  Will:  both  mak-> 
log  one  instrument,  speaking  and  having  effect  at  the 
date  of  the  codicil.  The  effect  of  the  republication, 
Aerefore,  would  be  to  pass  lands,  purchased  between 
Ae  dates  of  the  Will  and  codicil;  if  the  language  of 
die  Will  was  sufficiently  comprehensive,  and  they  were 
duly  executed;  though  a  specific  intention  to  republish 
the  Witt  did  not  appear  in  the  codicil  (33  ). 

There  is  no  doubt,  where  an  attempt  is  made  to  exe-r 
cute  a  power  in  favour  of  creditors  but  the  execution 
is  defective,  as,  if  there  is  only  one  witness,  three  be- 
ing necessary,  the  defect  will  be  supplied,  upon  the 
established  law  of  the  Court:  ToUet  v.  ToUet  (34),  and 
many  other  cases.  The  law  of  the  Court  is  also,  adr 
mitted,  Aat,  if  a  power  is  executed  in  due  form,  but 

in 

(»)  PigoUr.  WaOer,  ante,  ToK  ¥11,96, 
(34)  2  P.  WilL  480. 
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1800.       in  'favour  of  a  volunteer^  the  Court  will  take  the  imhjecC 
jgi^^j^     fro^tt  that  person ;  and  give  it  to  the  creditors  of  him, 
9.  who  had  the  power  (3d).   But  it  is  said,  where  there  is 

CooHiLU  a  complete  want  of  execution,  it  cannot  be  supplied  for 
creditors;  and  certainly  there  is  no  decision^  that  it 
can.  But,  if  that  cannot  be  done,  and  this  decisioii  is 
right,  the  state  of  the  law  upon  this  subject  is  extra- 
ordinary 4  The  Court  has  no  regard  for  the  form 'of 
executing  such  a  power;  if  the  intention  to  execute  it 
in  favour  of  the  creditors  is  apparent ;  but  will  supply 
any  defect  of  form.  Neither,  where  due  attention  is 
given  to  the  form,  but  the  power  is  executed  in  favour 
of  a  stranger,  does  the  Court  regard  the  substance ; 
but  in  favour  of  creditors  takes  the  subject  from  that 
person,  for  whom  alone  the  intention  is  declared.  It  is 
then  very  extraordinary,  if,  the  Court  disregarding,  in 
the  one  case  the  form,  in  the  other  the  substance,  yet 
something  must  be  done,  to  give  the  Court  jurisdiction. 
The  Mfuter.  of  the  Rolb,  in  his  judgment,  proceeds  en- 
tirely upon  the  ground,  that  the  parties  have  contracted, 
it  is  true,  that  the  power  shall  be  executed ;  but  in  a 
given  way.  That  reasoning  would  be  substantial,  if  the 
Court  had  not  said,  that  they  will  not,  where  creditors 
are  concerned,  regard  the  form.  Upon  what  solid  dis- 
tinction, though  nothing  has  been  done,  is  the  contract: 
to  be  regarded,  'where  creditors  are  concerned?  The 
Court  will  not,  unless  bound  by  authorities,  act  upon  a 
distinction  so  unsatisfactory. 

Mr.  Alexander  and  Mr.  Fonblanque^  in  support  of 
the  Decree. 

If  this  is  not  power,  there  can  be  no  such  thing  as 
a  general  power.    The  cases  relied  upon  are  cases  of 

absoluta 

[(35)  George  v.  Milbanke,  ante,  Vol.  IX,  190« 
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absolute  property.  Is  every  general  power  to  be  con- 
sidered a  trust  for  creditors  ?  It  is  surprising,  as  the 
Master  of  the  Rotts  observes,  how  the  Court  came  to 
break  in  upon  contract  by  assuming  this  jurisdiction ; 
upon  what  principle  the  Court  affects  the  stipulation  in 
a  contract  tipon  consideration  of  marriage,  the  most 
valuable  of  any,  that  the'  estate  of  the  son  shall  bear 
a  particular  burthen,  if  charged  in  a  particular  way; 
though  the  chajrge  is  not  made  according  to  that  stipu- 
lation. The  case  of  volunteers  is  very  different.  There 
the  stipulation  has  been  performed :  it  is  indifferent  to 
the  owner  of  the  estate,  whether  the  charge  is  in  favour 
creditors  or  volunteers ;  and  the  Court  acts  upon  the 
elitate,  charged  according  to  the  power.  Upon  this 
snbject  the  Court  ought  not  to  go  farther  than  they 
are  compelled  by  authority.  It  is  admitted,  there  ia 
no  ' case,  in  which  this  has  been  done.  The  absence 
of  authority  is  strong  evidence  of  what  is  the  law,  and 
the  distinctions  between  power  and  property,  and  be- 
tween non-execution  and  a  defective  execution  of  a 
power,  have  been  frequently  acknowledged :  Lassels 
V.  Lord  ComwalUs  (36),  ToUet  v.  Toilet  {37),  Lord 
TownsAendv.  Windham  {38) :  a  uniform  series  of  dicta, 
establishing  the  distinction  in  the  clearest  terms;  that 
the  Court' will  do  this  injustice  to  a  certain  extent,  but 
no  farther.  Animus,  as  well  as  jus,  disponendi  is  re- 
quired. In  Lord  Townshshd  v.  Windham  liord  Hafdmeie 
fstinctly  disclaims  the  doctrine  he  is  supposed  to  have 
^pressed  in  Sainton  v.  Ward {39};  which  case,  when 
Examined,  appears  not  to  be  an  authority 'for  it.  In  sup- 
plying the  want  of  a  surrender  the  Court  has  refused 
to  go  so  far  as  natural  children;  though,  the  motive  is 

equal 

(36)  2  Fern.  465.  Pre.Ch.       (39)  2  Atk.  An,  Stated 

from  the  Register's  Book,  ante 

(37)  2  P.  Will.  489.  Vol.  VII,.  603,  note. 

(38)  2Ves.  1. 
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equal  at  least:  so  .as  to  grand-children,  which  was 
termined  by  the  House  of  Lords  ( 40 ) ;  and  in  a  late  at* 
tempt  against  that  authority  (41)  hord  Ekhn  stopped 
the  argument. 

With  respect  to  the  constructive  republication,  the 
Master  of  the  Rolls  nnist  have  formed  a  clear  judg- 
ment; having  not  long  before,  on  deciding  Pigott  v. 
Waller  (42),  traced  the  doctrine  of  republication  through 
all  the  authorities.  None  of  them  have  any  resemblance 
to  this  case.  The  utmost  length  they  have  gone  is, 
where  apposite  words  were  found.  If  a  man  devises  Us 
estate  in  the  county  of  Norfolk^  and  afterwards  selb 
that  estate,  and  purchases  an  estate  in  the  county  of 
Kentf  and  after  that  purchase  a  constructive  republica- 
tion takes  place,  the  new  estate  cannot  pass;  for  ap- 
posite words,  to  reach  the  subject,  must  be  found  in 
the  Win. 

The  Solicitor  General,  in  Reply. 
It  cannot  be  said,  there  is  any  principle  in  this  dis- 
tinction. This  is  not  matter  of  positive  law.  The  whok 
doctrine  is  the  creation  of  this  Court;  founded  upoa 
principles  of  natural  justice.  All  the  dicta,  that  do  not 
relate  to  the  ease  of  creditors,  have  no  relation  to  the 
subject;  for  the  question  as  to  supplying  defects  in 
favour  of  a  wife  or  children  is  very  different.  No  mr 
stance  had  occurred,  that,  a  power  being  executed  in 
due  fonnj  but  for  a  stranger,  the  Court  has  taken  the 
subject  from  him  for  a  wife  or  children ;  tiiough  it  wouU 
for  creditors  ( 43  )• 

Tii 

(40)  Kettle  v.  Twrnhend,       (42)  Ante,  VoLTII,  M. 
\Salk.W7.  (43)  George  v.  MiOtrnki, 

(41)  Perry  v.  Whitehead,    ante^  VoL  IX,  190^ 
ante,  VoL  VI,  644. 
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The  Lord  Chancellor. 
Suppose  a  power  informally  executed  for  a  stranger: 
Would  the  Court  first  supply  the  defect^  and  then  give 
the  fund  to  creditors? 


180G. 
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Reply. 

That  is  a  very  material  case*  Certainly  there  is  no 
attihiority  for  that:  but  it  would  be  very  reasonable^ 
The  consideration  is,  not  what  the  party  has  done^  or 
intended  to  do;^  but  what  it  is  just  he  should  have 
done;  and  as  he  has  contracted  for  a  power  to  increase 
die  fiind  for  his  debts,  it  is  considered  just,  that  he  shall 
i6  80 ;  though  he  may  have  in  the  most  formal  and  ex- 
pcess  terms  declared,  that  he  does  not  intend  that ;  but 
Dseans  to  give  to  a  stranger.  He  is  supposed  to  have 
hme  that,  which  he  had  'power  to  do,  and  ought  to  have 

The  reasons  upon  which  the  judgment  at  the  Rolls 
[uroceeds,  that  the  compact  is  to  raise  the  money,  not 
ibadutely,  and  in  all  events,  but  in  a  certain  manner, 
that  the  chance,  that  it  may  never  be  executed,  or  not 
D  Ae  manner  prescribed,  is  an  advantage  the  party 
leeures  by  the  agreement,  which  no  one  has  a  right  to 
sake  from  him,  are  adapted  to  the  case,  as  it  is  at  law ; 
mi  ej^clude  the  universal  doctrine  of  this  Coiurt.  How- 
svtr  difficult,  as  the  Master  of  the  Rolls  observes  it  is, 
p  diaeover  a  sound  principle  for  the  authority  this 
[Jourt  assumes  for  aiding  a  defective  execution  in  certain 
*a8ea»  that  principle  has  been  long  established;  and, 
nhere  creditors  are  concerned,  it  extends  to  the  non- 
sxecution,  as  well  as  a  defective  execution.  When  the 
[!oort  has  gone  so  &r  as  to  pay  no  regard  to  the  form, 
£  tiie  uitention  appear,  and  so  far  in  favour  of  creditors 
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as  to  pay  no  regard  to  the  intention,  if  the  form  ha 
been  pursued,  what  does  the  Court  regard  in  opposifioi 
to  the  claim  of  creditors? 

Tlie  Lord  Chancellor. 
It  is  much  to  be  regretted,  that  tlie  right  of  creditor 
to  receive  satisfaction  out  of  the  estate  of  their  deBtoi 
should  depend  upon  either  artificial  modes  of  convej' 
ancing,  or  artificial  rules  of  law,  clashing  with  eacl 
other,  and  not  to  be  reconciled  to  clear  principles  oi 
law  or  equity.  I  confess,  I  am  not  able  to  reconcik 
what  a  Court  of  Equity  has  been  in  the  constant  habit  oi 
doing,  and  what  it  has  refused  to  do.  Upon  the  second 
settlement  Sir  John  CoghiU  had  only  beyond  his  estati 
for  life  the  right,  if  he  chose  to  exercise  it,  to  cal 
upon  the  trustees  to  raise  this  sum  of  ^000/.;  or,  i 
that  sum  should  not  be  raised  in  his  life,  to  direct 
that  it  should  be  raised  in  the  way  provided,  by  Deed  oi 
Will,  with  two  or  more  witnesses.  If  this  is  to  be  con- 
sidered as  contract,  and  the  property  to  go  according  6 
this  deed,  the  conclusion  upon  principle  must  be,  difti 
the  son  might  say,  that  estate  was  his  to  all  intents  mi 
purposes,  as  the  survivor ;  conveyed  to  him  for  valuaUi 
consideration ;  subject  to  the  right,  vested  by  the  deec 
in  his  father^  to  call  upon  the  trustees  to  raise  thii 
sum  of  money ;  which  right  he  might  exercise,  or  not 
yet  it  is  admitted  without  any  difference  of  opinion,  anc 
all  the  authorities  are  uniform,  that,  if  Sif  John  CoghiU 
the  father,  had  by  his  Will,  without  any  witness,  givei 
that  sum  of  money  in  satisfaction  of  his  creditors,  i 
Court  of  Equity  would  have  given  efiect  to  that  disposi 
tion,  though  not  within  the  language  of  the  power.  / 
Court  of  Equity  therefore  certainly  in  favour  of  creditor 
takes  upon  itself  to  disregard  altogether  the  quality  c 
the  deed ;  to  alter  wholly  the  rights  of  the  parties  unde 
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•  it.   Sir  Jofm  CogfuU,  though  bound  to  pay  his  creditors,  1806. 

•  could  not  be  called  upon  by  law  to  pay  them  out  of  an  ti"^ 
^tate^  which  is  the  ]^operty  of  anotlier  person.    Yet  9, 
•equity  does  so  strong  an  alct  as  to  pay  them  ont  of  the  Coghui* 
-estate,  which  was  Tested,  not  m  him,  but  in  his  son; 

and  it  is  not  denied,  according  to  the  case  I  put,  that^  if 
by  this  Will,  unexecuted.  Sir  John  CoghiU  had  given  die    Power  defeo- 
fund  to  a  stranger,  the  Court  would  still  have  laid  hold  timely  executed 
of  it ;  in  favour  of  creditors  not  only  giving  effect  to  '^^^J^^*^ 
an  act  done  defectively,  but  -changing  Ae  purpose,  and  q^^^^  wookl 
converting  that  Act.     This  appears  to  me  to  go  this  supply  de- 
iength ;  that  equity  considers  this  so  much  the  property  feet,  and  give 
•of  the  person,  as  contradistinguished  from  pow^r,  that,  the  fbnd  to  cre- 
though  the  estate  ought  in  law  to  be  affected  only  by  an  ditoni,  Qiumu 
act,  consistent  with  the  deed,  be^ng  vested  in  another 
•persoi^  until  an  act  shall  be  done,  as  prescribed  by  the 
deed,  yet  in  favour  of  creditors  equity  acts  in  this 
manner  upon  a  principle,  which,  to  make  it  consistent, 
eeems  to  entitle  it  to  go  a  good  Jeal  farther* 

The  distinction  was  pressed  in  the  most  powerful 
manner  in  support  of  this  appeal,  that,  where  an  estate 
or  interest,  to  be  created  under  that  power,  is  qualified 
or  limited  to  a  third  person,  the  power  must  be  executed : 
)>ut,  when  the  end  and  object  of  the  power  are  to  secure 
the  benefit  -to  the  party  himself  by  csdling  upou  trustees 
in  his  life,  or  by  his  WUl,  where  it  is  entirely  for  bis 
own  use,  purpose,  and  object, .  no  qualification  of  the 
estate,  no  interest  vested,  in  a  third  person,  but  the 
interest,  is  to  be  vested  in  him  by  an  act,  to  be  done  by 
himself,  there  is  no  good  reason,  that  I  can  comprehend, 
'  why  the  Court  should  not  act  upon  it  £ot  creditors,  con- 
sidering it  property,  as  much  as  by  invading  the  deed ; 
getting  out  of  an  estate,  vested  in  another  person,  a 
fund  for  creditors;  thoi/gh  the  act  is  done  in  such  a 
KKumper  4s  not  to  take  ,  it  out  of  the  party,  who  has  the 

estate* 
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estate.  It  cannot  be  represented,  as  the  foundation  of 
this  appeal,  that  in  making  the  decree  the  Master  of  the 
Bolls  has  deviated  from  any  rule  or  principle  of  this 
Court,  or  departed  from  any  decided  authority :  for  it  10 
admitted,  that  there  is  rather  a  ground  for  criticism  upon 
the  Court  and .  the  exercise  of  thia  jurisdiction,  which  i 
confess  it  seems  to  me  very  difficult  to  answer,  that  the 
Court  has  not  done  more.  But  in  no  one  instance  has 
the  Court  gone  the  length,  required  of  me,  not  in  an 
original  cause,  but  upon  an  appeal  from  the  decision  of 
a  Judge,  for  whose  opinion  I  have  the  highest  respect. 
The  authorities  are  most  important,  and  follow  in  a 
series  from  the  year  1668  to  the  end  of  Lord  Hardwicke'% 
time ;  from  which  it  appears,  that  the  distinction  between 
the  non-execution  and  the  defective  execution  of  a 
power  has  been  constantiy  taken.  But,  if  the  argument 
in  support  of  this  appeal  prevails,  there  must  be  an  end 
of  that  distinction;  for,  if  ever  there  was  a  power,  this 
is  one ;  and>  if  it  is  to  be  maintained,  that  wherever  the 
execution  of  a  power  brings  the  fund  into  the  party,  to 
whom  the  power  is  given,  it  is  absolute  property,  no 
power,  but  a  mere  naked  power  can  exist. 


It  cannot  be  maintained,  that  this  is  absolute  property, 
80  as  to  be  assets  for  creditors,  without  any  act  done, 
except  by  striking  at  once  out  of  the  books  the  very 
notion  and  character  of  a  power.  If  I  held,  that  it  was 
not  necessary,  that  any  thing  should  be  done  by  Sir  Jokn 
Coghill,  as  he  was  the  person,  for  whose  benefit  the 
power  was  created,  but  that,  whatever  may  have  been 
the  forms  prescribed,  and  the  acts  to  be  done,  the  fund 
would  at  once  go  to  executors,  without  any  interference 
of  the  Court,  though  the  estate  was  vested  in  the  son^ 
not  to  be  taken  out  of  him  without  an  act  donei  it  i$ 
the  same  as  if  the  power  did  not  exist.  If  that  cannot 
be  laid  down  as  the  jHile,  and  clearly  it  cannot,  there  is 

no 
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BO  Other  ground  upon  which  it  can  stand ;  for,  if  once 
die  power  is  admitted  to  be  one,  that  should  be  exe- 
inttedy  and  the  fund  does  not  go  at  once  to  executors, 
without  regard  to  creditors,  it  is  a  power  that  must  be 
executed ;  and  then  the  great  question  arises,  to  what 
extent  a  Court  of  Equity  will  interfere. 


MM. 


Holmes 

COOHXLL. 


It  was  urged  very  ably,  that  no  authorities  have  been 
cited,  that  can  bind  me;  as  they  go  only  this  length ; 
that  Lord  Hardwieke  and  other  Chancellots  have  said, 
Acre  is  a  difference  between  the  non-execution  and  the 
defective  execution  of  a  power.  But  all  these  cases 
estabfish  this;  that  in  no  instance  even  in  favor  of 
lireditors  has  the  Court  interposed  against  a  non-execu-* 
tkn ;  and  though  in  the  particular  instance  that  might  not 
be  before  the  Court,  yet,  if  that  distinction  did  not  pre- 
vail, liord  Hardwieke  would  never  have  expressed  him- 
sdf,  as  he  did,  in  Lord  Toumshend  v.  Windham  (44). 
The  appellants  are  obliged  to  admit,  that  Lord  Hardwieke 
orast  have  considered  that  to  be  the  rule  of  the  Court 
applicable  to  this  case ;  and  have  no  way  of  getting  oiit 
of  that  but  by  setting  off  against  it  the  case  of  Bainitm 

Ward  ( 45 ) :  but  in  that  case  there  had  beeti  an  exe- 
cution of  the  power ;  and  then,  that  is  not  a  proper  appli* 
AtioQ  of  Lord  Hardwieke'^  declaration,  which  supposes 
lint  to  contradict  every  thing  he  said  upon  every  pre- 
ioiis  occasion,  and  afterwards,  and  not  as  speaking 
rith  reference  to  the  particular  case  before  the  Court.  If 
^rd  Hardwieke  is  considered  as  speaking  with  reference 
o  that  particular  case,  all  is  consistent ;  that  a  Court  of 
Squity  goes  the  length  of  supplying  defects  in  the  exe- 
cution of  a  power;  but  has  left  to  the  person,  who  has 
ihe  power,  whether  he  will  execute,  o)r  not.   You  must 

have 


(44)  2  Fet.  I.  guter't  Book,  ante.  Vol.  VII, 

(45)  Statod  from  the  ffe*    503,  note. 
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ltB06.       haye  intmtion:  some  act  indicating  an  intentipn  to  exe-* 
^"■^        cute;  and  then,  though  it  is  done  imperfectly,  he  shall 
HoLMBS  considered  as  executing  it;  and  the  Court  will  help 

CoGHiLL.  him  out  for  the  purpose  of  justice  in  the  particular 
instances  of  persons,  who  are  the  favourites  of  this 
Court ;  as  they  are  the  favourites  of  justice.  The  case 
Want  of  Sur-  stated  of  the  copyhold  is  apposite.  This  Court  supplies 
render  sup-  the  surrender,  but  not  the  Will,  for  creditors.  There 
plied;  if  Copy-  ^ust  be  the  Will;,  then  the  Court,  informed  of  the  in* 
hold  estate  is  Mention  by  that  Will,  completes  it,  as  in  the  other  case, 
debtT^  supplying  the  surrender. 

For  these  reasons,  it  is  impossible  for  me  to  attempt 
to  make  a  pre(^dent  in  this  case.  I  lament,  that  these 
difficulties  and  inconsistencies  are  to  be  found  upon  this 
subject.  They  are  for.  the  consideration  of  the  legis- 
lature; who  may  declare,  that,  where  a  power  is  given 
to  dis])ose  of  property  by  a  certain  act,  if  the  party  dies 
without  doing  that  act,  still  it  shall  be  assets.  But  I 
must  take  great  care  not  to  extend  the  jurisdiction,  and 
begin  by  doing  that,  which  has  never  been  done  by  any 
of  my  predecessors.  My  opinion  is  therefore,  that  this 
decree  should  be  affirmed* 
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Feb.  11th, 

IBth,  24//I.    The  countess  of  LINCOLN  v.  The  DUKE  of 

NEWCASTLE. 

andWih. 

CoTenant  in  it  ^HIS  cause  came  before  the  House  of  Lords  upon  an 
marriage  set*  Appeal  by  the  Countess  of  lAncoU^  and  Lord  and 

tlement  to  set-  Lady  Folkstone^  from  part  of  the  Decree,  pronounced 
tie  leasehold  by  Lord  Z0i(»A6orotigA(46). 
esutes  in  trust    ^  ^         ©  \  /• 

for  stich  pdr«  ^ 

tons  and  «ch  Decree,  as  far  as  concerned  the  leasehold  manor 

or  the  like  es-  premises,  declared,  that  the  indenture  of  settle- 
tates,  ends,  in-  ment,  dated  the  20th  of  May,  1775,  so  far  as  respecled 
tents,  and  pnr-  the  performance  of  the  covenant  therein  contained,  to 
posea,  as  far  at  convey  the  leasehold  manor  and  premises  situate  at 
tte  law  will  Jfewarky  in  the  county  of  Nottingham^  ought  to  be  esta- 
declimd  con  trusts  thereof  performed  and  carried 

^^^'^  into  execution;  and  that  the  said  leasehold  manor  and 

estates,  limited  P^i^^^nnses  ought  to  be  settled,  subject  to  the  several 
to  the  first  and  annuities,  charges,  and  incumbrance!!,  affecting  the  same, 
other  sons  in  in  trust  for  the  respondent  Duke  ot  Newcastle, 

tail  male,  with  and  his  executors,  administrators,  and  assigns;  but  if 
several  re-  j^^  should  die  under  the  age  of  21  years,  without  leav- 
ecc^^ ^  >  ^  issue-male  of  his  body,  living  at  the  time  of  his 
kg  the  al^o-  ^  ttM&t  fcr  the  respondent  Thomas  PeU 

lute  interest  in  Pelham  CUntont  his  brother,  and  the  executors, 
the  leasehold  administrators,  and  assigns  of  the  said  Thomas  Pel- 
estates  to  the  ham  Pelham  Ctintan ;  and  if  he  should  die  imder  the 
first  tenant  in  ^ge  of  21  years*  without  leaving  issue-male  of  his 
^ail  in  posses-  y^^^  ^^^^h,  then  m  trust  for  the  ap- 

S^th^^a"  e  Viscountesa  Folkstone,  then  Lady  Catheritw  Pel^ 

of  iwmify^ne  Clinton,  and  her  executors,  administrators,  and 

assigns ;  but  if  she  should  die  under  the  age  of  91 
yem,  withuui  leaving  issue  of  her  body  living  at  the 
time  of  her  death,  then  in  truat  for  Lady  Anna  Maria 
Pelham  Clinton,  and  her  executors,  administrators,  and 

assigns ; 

{4ff)  Ths  Duke  ef  Newcoitk  v.  The  Omnieu  of  Lincoln,^ 
ante.  Vol.  Ill,  387. 
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aaogns;  and  if  she  should  die  under  the  age  of  21  ia06i 
j^ears^  without  leaving  issue  of  her  body  living  at  her 
death,  then  in  trust  for  Lady  Charlotte  Pelham  Pelham  ^  ^  e 
tXtUofts  her  sister,  and  the  executors^  administratorsi  Luccour 
and  assigns,  of  the  said  Lady  Charlotte  Pelham  Pelham  «• 
ObUon;  but  if  she  should  die  under  the  age  of  21 
years,  without  leaving  issue  of  her  body  living  at  her 
death,  then  in  trust  for  Oeorge  Bryatgee  Brudenell  and 
MarUn  Whish,  the  surviving  executors  of  the  Will  of 
Hem'jf,  late  Duke  of  Newcastle^  upon  the  trusts  in  such 
Wm  declared  of  and  concerning  the  personal  estate  of 
lie  said  Henry  Duke  of  Newcastle ^  thereby  bequeathed 
:o  the  said  George  Brydges  Brudenell  and  Martin  Whieh, 
ind  tf»  the  late  Marquis  of  Hertford^  and  the  late  John 
Tactson^  deceased;  and  it  was  ordered,  that  the  Master 
ihould  settle  the  proper  convejrance  of  the  said  lease* 
mU  premises  accordingly:  And  it  was  farther  ordered^ 
hmt  the  appellant,  the  Countess  of  Lincoln,  Oeorge 
Brydges  Brudenell,  and  all  other  proper  parties,  as  the 
Mdd  Master  should  direct,  should  join  in  such  convey* 
moe;  and  it  was  ordered^  that  the  said  Master  should 
take  an  account  of  the  rents  and  profits  of  the  said 
leasehold  manor  and  premises,  accrued  since  the  death 
of  the  said  Thomas  late  Duke  of  Newcastle,  cone  to 
the  hands  of  the  appellant  Frances  Countess  of  Lm^ 
coin,  &c. 


From  this  Decree  the  Countess  of  Lincoln,  and  Lord 
md  Lady  FoUcstone,  appealed ;  praying,  that  the  De« 
^ree  may  be  reversed  or  varied,  and  that  tiie  bill  of  the 
respondent,  the  Duke  of  Newcastle,  so  far  as  it  rdates 
io  the  Newark  estate,  may  be  ordered  to  stand  dismissedi 
Tor  the  following,  amongst  other,  reasons : 

Ist-  because  the  Decree  has  declared,  that  the  lease- 
idd  manpr  and  premises  at  Newark  ought  to  be  settled 

in 
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in  trust  for  the  respondent  Henry  Duke  otNewem^, 
in  manner  before-mentioned^  and  upon  such  other  trusts 
as  before  also  mentioned,  and  has  directed  a  conveyance 
thereof  accordingly ;  whereas  the  appellants  are  advised, 
that  such  Decree  ought  to  have  declared,  that  according 
to  the  covenant  in  the  settlement  of  the  SOth  of  3fay, 
1775,  Henry  Pelham  Clinton,  commonly  called  Lord 
Clinton,  became  absolutely  entitled  to  the  leasehold  manor 
and  premises  at  Newark;  and  that  the  appellant  the 
Countess  Dowager  of  Lincoln,  as  his  per^nal  represen- 
tative, has  become  entitied  thereto,  for  the  benefit  of 
herself,  and  the  appellant  Viscountess  Folkstone,  as  his 
next  of  kin* 


2d.  By  the  settlement  of  1775  certain  freehold  estates 
are  limited,  after  the  death  of  Henry  then  Eari  of  Lin- 
coin,  to  the  use  of  his  first  and  other  sons,  in  tail  male, 
with  remainders  over;  and  by  the  same  settiement  Henry, 
then  Duke  of  Newcastle,  covenanted  to  assign  the  lease- 
hold manor  and  premises  at  Newark  in  trust  for,  and  for 
the  benefit  of,  such  person  and  persons,  and  for  such  or 
the  Bke  estate  and  estates,  and  for  such  and  tiie  like  uses» 
intents,  and  purposes,  as  was  therein  before  mentioned, 
of  and  concerning  the  freehold  estates  tiierein  before 
limited,  so  &r  as  the  law  in  that  case  would  allow  and 
permit  These  are  the  terms  of  the  covenant :  but  the 
limitations  directed  by  the  Decree  are  inconsistent  with 
them ;  and  it  is  submitted,  on  the  part  of  the  appellants, 
that  the  safest  rule  of  construction  of  this  covenant  would 
have  been  to  abide  Hterally  by  the  limitations  as  ex* 
pressed  in  the  deed,  viz.  as  far  as  the  law  would  aUouf 
them  to  go,  and  not  to  invent  a  new  and  different  :  set 
pf  limitations,  : 


9d.  It 


CASES  IN  CHANCERY. 


224 


Scl.  It  should  be  observed,  that  by  the  deed  of  the  1806. 


Tim 
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14th  of  May,  1772,  Henry,  Duke  of  Newcastle  cove- 
nanted to  settle  the  leasehold  manor  and  premises .  at    CountMs  ef 
Newark,  in  trust  for  Henry,  Earl  of  Lincoln  for  life,  Lincoln 
and,  after  his  decease,  in  trust  for  his  first  and  other  v. 
sons  successively,  as  far  as  the  law  will  allow,  without  The  PAe  of 
any  ,view  to  other  branches  of  the  Duke's  &mily;  and 
a$  the  issue  male  of  Henry,  Earl  of  Lincoln  must  be 
considered  as  having  been  the  principal  objects  of  the 
deed  of  1775,  which  was  a.  settlement  made  on  his  mar- 
riage, the  covenant  in  the  deed  of  1775  ought  to  be  cott- 
Btnied  agreeably  to  the  trust  in  the  deed  of  1772. 

J.  Mansfield.  . 

S.  Romilly. 

Reasons,  alleged  by  the  Respondents  for  affirming  the 
Decree. 

1st.  This  bill  called  upon  the  Court,  to  execute  a 
covenant  of  Duke  Henry,  contained  in  the  settlement 
XQade  on  the  maiTiage  •  of  his  son,  with  regard  to  the 
leasehold  premises  in  question;  which  are  holden  for 
years.  The*  covenant  was  expressly  to  do  a  future  act, 
and  the  trusts  therefore  to  arise  under  it  were  purely 
executory.  The  covenant,  which  the  Court  is  thus 
called  upon  to  execute,  ( and  on  the  face  of  which  it  ap- 
pears that  the  Duke  was  aware  of  the  different  natures 
of  freehold  and  leasehold  property,  which  rendered  the 
limitations  of  the  former  inapplicable  in  a  great  de- 
gree to  the  latter  )  is,  that  he  the  said  Duke  should  wefl 
and  sufficiently  "  transfer  and  assign  to  the  trustees, 
*f  their    executors,    administrators,   and    assigns,  the 

said  manor  of  Newark,  &c.  and  all  the  estate  and 

interest  which  the  said  Duke  then  had,  or  should 
"  have,  qr  b^  entitle^  to,  in  the  said  leasehold  pre- 

mises ;  to  hold  to  the  said  trustees,  their  executors^ 

admi* 
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180^.  I       administratorsi  and  assigns,  in  trusty  /or  and  f6r  the 
**  benefit  of  such  person  and  persona  y  and  for  suck  or  tie 
CooDtals  of  estate  and  estates,  and  for  such  or  the  like  ends, 

Lincoln     "  intents,  and  purposes,  •  as  are   therein-before  men- 
«•  tioned>  6f  and  concerning  the  said  castles^  honours. 

The  Duke  of  u  gg  ^  ijjg  j^w  would  in  that  case  allow  or 
NSWGA^LB.  upep,nit^»r  The  Court  therefore  hds  to  consider,  who 
those  per^ofM  were,  so  to  be  benefited  i  what  those  ends, 
intents,  dnd  purposes,  were,  so  to  be  answered:  and 
what  estates  or  limitations  of  th6  leasehold  property, 
•which  could  be  allowed  or  permitted  by  lau>,  were  best 
calculated  to  benefit  those  persons,  and  to  answer  those 
ends,  intents,  and  purposes.  To  ascertain  these  seve- 
ral matters,  reference  must  be  had  to  the  limitations 
of  the  freehold  estates :  from  which  it  appears,  that  the 
first  and  other  sons  of  the  Earl  of  Lincoln,  and  of  Lord 
Thomas,  and  of  Lordc/bAit,  &c.,  were  to  take  in  sueces^ 
sum  ;  and  that  the  estates  thereby  limited  to  them,  were 
such  as  would  not  enable  any  one  cf  them  to  acquire  an 
absolute  interest,  and  thereby  defeat  the  subsequent 
Stations,  before  such  person  had  attained  the  age  of 
tweHty-one  t/earsf  but  the  leasehold  estate,  from  its 
mature,  was  incapable  of  ihejame  limitations.  The  mo^ 
usent  it  vested  in  a  tenant  in  taily  it  vested  absolute/fy. 
How  then  were  the  limitations  of  the  leasehold  to  be 
nade  to  correspond  in  effect  the  most  nearly  with  those 
of  the  freehold  ?  By  preventing  its  vesting  under  the  age 
tff  twenty-one.  By  this  operation,  the  succession  of  the 
leasehold  was  insured  nearly  to  the  extent,  in  whidk 
that  of  the  freehold  was  by  the  linutations  of  the  set- 
tlement. If  it  be  said,  that  by  suspending  the  vesting  of 
the  leasehold  in  the  person,  in  whom  the  freekold  is 
uested  by  the  settlement,  the  covenant  of  the  settlers^ 
with  regard  to  assigning  the  leasehold  for  tke  like  estates 
M  the  freehold,  is  not  conqplied  with,  Ae  answer  is, 
that  it  is  most  manifest,  that  the  general  or  primary 
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j0id,  intenif  and  purpose  of  the  settlement^  was  to 
mute  the  Muccession ;  and  that  the  limitation  of  the  estates 
was  merely  the  mode  of  effecting  that  object.  And 
-iherefore,  that,  whatever  may  be  the  case,  with  respeot 
to  trusts  executed,  yet,  in  a  case  of  a  trust  dearly 
exeemiory,  as  this  is,  the  Court  will  efiect  such  general 
object,  by  such  means  as  are  best  calculated  for  that 
purpose. 


1806. 


The 
CouDtess  of 

Lincolln 

V. 

Th^DokeoT 
Nkwcastu* 


Si.  If  it  be  said,  that  what  is  required  by  this  bill  did 
not  go  to  the  utmost  extent  of  what  the  law  might  dOj 
in  suspending  the  vesting  of  the  leasehold,  and  that  the 
Court  cannot  take  upon  itself  to  prescribe  limits  in  the 
modification  of  estates,  which  the  parties  to  the  settlcr- 
ment  have  not  themselves  prescribed^  it  may  be  answered, 
that  the  intention  of  the  parties,  which  the  Court  is 
called  upon  to  carry  into  effect,  is  not  to  suspend  the 
Testing  to  the  utmost  extent,  that  might  be  by  law  :  but 
ii  is  to  settle  the  leasehold  for  the  benefit  of  such  per^ 
sonst  and  for  such  estates,  and  for  such  ends,  intents, 
and  purposes,  as  were  before  declared  of  the  freehold, 
so  far  as  the  law  would  allow ;  and  surely  it  is  compe* 
tent  to  the  Court  to  decide,  what  limitations,  or  modifi- 
cations of  .  the  leasehold  are  best  calculated  to  answer 
buch  intention.  It  is  a  difficulty,  not  greater  than  the 
Court  is  in  the  daily  habit  of  encountering. 


3df  "With  respect  to  authorities — ^it  is  submitted  oa 
the  part  of  the  Respondents,  that  the  cases  of  Stanley  v. 
Leigh {4fl),  and  Gowerv.  Grosvenor{A^),  (in  particular  )| 
warrant  the  prayer  of  this  bill.  Those  cases  speak  of  this 
inode  of  limitation  of  leaseholds,  as  part  of  the  known 
law  of  the  Court,  in  cases,  where  the  Court  i»  caUed 

upon 

(47)  Stanley  v.  Leigh,  2  P,  ^Bamardiston^n  Reports,  54; 
IT.  680,  and  from  a  more  complete? 

(48)  0aioer  V.  GrBsvenar,,    MS.  note,  5  itfadtf.  337. 
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The 
.Countess  of 
Lincoln 

V. 

Tlie  Doke  of 

NSWCASTLB, 


upon  to  direct  the  conveyance.  But  the  numerous  csmb, 
to  be  found  on  the  subject  of  executing  marriage  ar- 
ticles, are  all  in  principle  authorities  in  favour  of  the 
Respondents :  and  it  is  unnecessary  in  this  case  to  consi- 
der the  decisions  of  the  Court  in  cases,  where  the  parties 
have  taken  upon  themselves  by  Will  or  settlement  to 
execttie  their  own  intentions,  or,  (in  other  words  )  where 
the  trusts  have  been  finaUy  declared  by  the  instrument^ 
themselves. 

Sp.  Perc&vaL 
ar.  M.  Suitott. 


This  Appeal,  having  been  argued  at  the  Bar  df  the 
House  of  Lords  on  the  17th,  18th^  and  24th  of  FebrU' 
ary,  stood  for  judgment. 


ilprt/14/A,       Lord  Ellen  borough,  Chief  Justice,  having  stated 
the  case,  spoke  to  the  following  effect: 

The  object  of  this  covenant  was  to  oblige  the  Duke  of 
NetDccistle  to  settle  these  leasehold  estates  in  like  man- 
ner as  the  freehold  estates  were  settled,  by  the  terms 
of  the  deed.  But  the  effect  of  the  different  nature  of 
the  estate  is  familiar;  that  a  tenant  in  tail  acquires, 
^  when  of  age,  the  power  of  unsettling  an  estate  of  in- 

heritance by  suffering  a  recovery  :  but,  if  personal 
estate  is  included  in  that  limitation,  the  absolute  in- 
terest, transmissible,  is  vested  in  him  upon  his  birth. 
Contemplating  the  effect  of  this  settlement  upon  pro- 
perty of  these  different  natures,  the  question  with  re- 
ference to  this  covenant  is,  how  far  the  law  will  allow 
the  transmission  of  personal  estate  to  be  assimilated 
to  that  of  the  inheritance :  so  as  to  make  the  one  at- 
tendant upon  the  other,  in  a  fair  sense  and  meaning,  to 
go  in  the  same  line  of  succession.  Such  is  the  nature  of 
personal  estate,  that  a  person^  claiming  it  under  a 

limita- 
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liinitation  in  tail,  acquires^  unless  there  is  a  provision  to 
the  contrary,  the  absolutei  indefeasible  interest,  and -the 
effect  is,  that  the  line.  of.  succession  with  the  freehold 


180G. 

The 
Coantess  of 


estate  will  be  broken.   There  is  a  known  mode,  per-  Lincoln. 


to  him  at  that  period  ;  with  a  limitation  over  in  the  event  of  a  term  for 
of  his  death  under  that  age ;  by  which .  provision  the  y^^r*- 
ulterior  limitation,  which  would  otherwise  be  frustrated^ 
l^he  term  vesting  absolutely  in  the  tenant  in  tail,  is  pre- 
served. This  practice  of  conveyancers  is  referred  to  by 
Xiord  Macclesfield^  by  Sir  Joseph  Jekylly  in  Stanley  r. 
Xseigh  ( 49 ),  and  afterwards  by  Lord  Hardwicke  in  Gower 
V.  Grosvenar  (50), 

Upon  that  practice,  though  established  by  these  an* 
tfaoijities,  some  doubt  has  been  thrown  by  subsequent 
decisions ;  one  of  which  is  Foley  v.  Bujmell {51 ) ;  before 
liOrd  Thurlow^  and  afterwards  before  the  Lords  Commis** 
aioners,  Lord  Loughboroughy  Mr.  Justice  Ash/turst,  and 
Baron  Hotham.  In  that  case  Lord  Commissioner  ^M/itfr^/^ 
takes  a  distinction,  (whether  it  is  perfectly  satisfactory, 
or  not,  I  do  not  say,)  between  articles  or  covenant, 
and  a  Will ;  where  the  testator  takes  upon  himself  to  be 
his  own  conveyancer :  prescribing  the  particular  mode 
of  limitation.  That  case  was  followed  hy  Vaughan  v. 
Bur8lem{52):  a  decision  by  Lord  Thurlow,  which  I  can- 
not reconcile  with  the  Decree  in  this  cause.  But  this 
distinction  appears.  That  also  w^s  the  case  of  a  Will : 
the  testator  executing  his  own  purpose:  in  this  in- 


(49)  2  P.Will.  6S6;  see 
page  689. 

.  (50)  SBamard,  54.  SfMadd. 
337. 
Vol.  XIL 


.    .  stance 

(51)  1  Bro.  a  C.  274. 

(52)  ZBro.  a  a  101. 
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1006.^       stance  there  is  a  covenant  to  do  this  by  any  pracficaBfe 
mode :  the  only  question  is,  whether  it  is  legale  or  not* 
Coantess  of  '^8*^  effect  ought  to  be  given  to  it  by  any 

Lincoln  »ode, 

V. 

^mrcAvrw  Decree,  which  is  the  subject  of  thk  Appeal,  is 

in  conformity  to  the  decisions  of  Lord  Macclesfield  ancl 
Lord  Hardwicke ;  and  stands  upon  principles,  allowed 
up  to  the  period  of  Vaughan  v.  Burslem.  The  intention 
is  clear.  *  It  is  impossible  for  a  party  to  express  more 
plainly  his  meaning  and  wish,  that  this  leasehold  Estate, 
so  essential  to  the  dignity  and  consequence  of  this  famHy, 
and  necessary  for  a  variety  of  purposes  of  convenience, 
shoidd  go  with  the  freehold  estates,  as  far  as  the  Law 
would  allow;  which  object  will  be  attained  by  prevent- 
ing the  first  tenant  in  tail  from  taking  the  absolute  pro- 
perty; letting  it  go  over;  and  considering  it  vested  in 
the  present  Duke ;  who,  it  is  said,  has  attained  die  age 
of  ;  and  therefore  acquired  the  absdute  property.  I 
propose,  therefore,  to  your  Lordships,  that  this  Decree 
shall  be  rectified  by  preserving  the  declaration,  that  this 
settlement,  so  fiir  as  respects  the  performance  of  the 
covenant  as  to  the  leasehold  manor  and  premises  at  New^ 
arky  ought  to  be  established,  and  the  trusts  performed^ 
and  carried  into  execution  ;  and  that  the  said  manor  and 
premises  ought  to  be  settled,  subject  to  the  charges  and 
incumbrances,  in  trust  for  the  respondent  Henry ^  Duke 
of  Newcastle^  his  executors,  -administrators,  and  assigns; 
who  has  since  the  time,  at  which  this  Decree  was  pro- 
nounced, attained  the  age  of  SI ;  omitting  the  subsequent 
limitations. 

Lord  Eldon. 
I  requested  your  Lordships  to  postpone  judgment  in 
this  cause  firom  my  conviction,  that  this  Decree  111  wron^, 

upon 
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-Mpon  the  pryiciple,  stated  by  the  noble  and  learned  .1800. 
Lord,  who  has  preceded  me ;  and  from  the  very  strong  ^tj^ 
opinion  !  have^  that  it  is  wrong  upon  many  other  points;    Countess  of 
and,  that  the  mode,  in  which  the  noble  and  learned  Lincoln 
Lord  proposes  to  alter  it,  is  unsanctioned  by  precedent,  v. 
and  is  contradicted  by  the  decision  of  Lord  Thurlow.  of 
It  is  not,  however,  in  consequence  of  any  attachment 
to  my  opinion,  that  I  presumed  to  address  that  request 
to  your  Lordships ;  but,  considering  this  to  be  a  case  of 
the  greatest  importance,  one,  that  must  establish  for 
the  first  time,  how  a  Court  of  Equity  will  execute  such 
«  covenant  as  this,  and  in  which  one  party  seeks  to  exe» 
tnite  it  in  direct  opposition  to  decision,  it  appeared  to  me 
extremely  important,  with  reference  to  the  state  and  jcoot 
dition  of  that  great  mass  of  property,  which  at  this  day 
deserves  as  much  attention  as  die  inheritance,  that  this 
cause  should  undergo  so  much,  discussion,  that  in  future 
it  maybe  known,  how  such  covenants  ave  executed; 
diat  conveyancers  may  understand,  what  is  the  effeet 
of  such  covenants,  and  of  Wills,  creating  executory 
trusts. 

There  is  no  difference  in  the  execution  of  an  Exe-  No  difference 
cutory  Trust,  created  by  a  Will,  and  of  a  covenant  in  *°  ^«  exocu- 
marriage  articles.     Such  a  distinctign  would  shake  to        ®^  ^^t" 
their  foundation  the  rules  of  Equity  (53).  The  alteration  ^^"^'^^ 
in  this  Decree,  that  has  been  suggested,  will  keep  your  ^  covenant  in 
Lordships  clear  of  many  important  difficulties,   with  marriage  ar- 
whidb  yoa  must  have  been  embarrassed,  if  the  Duke  of  tides. 
Newcastle  bad  not,  which  I  take  to  be  now  admitted^ 

attained 

(63)  Lord  Manners,  I  Ball  Jervoise  v.  The  Duke  of  iVor- 
4*  Beat.  25,  6,  Stratford  v.  thumberland ;  and  certainly 
Powell,  refers  to  this  pas-  not  to  be  collected  from  the 
lage,  as  importing,  that  there  very  clear  and  precise  terms, 
is  no  distioction  between  a  in  which  the  proposition  is  •  , 
Will  and  Marriage  Articles :  here  stated.  See  2  Ve$.  8f 
a  sense  disclaimed  by  Lord  Bea.  309.  BlatMum  v.  Sta^ 
JBb&m,  1/ae.  ^  Walk.  571,     ifa,  6  Madi.  260. 
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1800.       a^ttained  the  age  of  21.   But,  that  this  subject  may  6r. 

'  understood  in  future,  it  is  fit  to  examine  it.  with  that 

J  lie  . 

'  Countess  of 

Lincoln 

V.  ♦The  known  practice  of  conveyancers  is  much  older 

Wbwcastl?  ^^^^^^^^^y'^^^ig^i^)*    No  point  of  this  kind  was 
r  *  228  1  '  ^       ^se.    The  point  was,  whether,  where 

SettlemeDt  of  ^^^^^  ^®  *  limitation  over  of  a  term  for  years  in  de^ 
a  term  for  ^a^lt  of  issue  of  the  first  taker^  he  takes  absolutely, 
years*  Joseph  JekyU  refers  to  the  known  practice  of  con* 

veyancers,  as  the  medium  of  proof,  that  the  limitation 
eontended  for  was  noi  too  remote.  The  practice  of 
conveyancers,  as  there  stated,  is,  that  they  limited  lease- 
hold estates  to  a'  person  for  life,  with  successive  remain*- 
ders  to  the  first  and  other  sons  at  21 ;  if  any  died  under 
that  age,  devesting  the  estate ;  with  a  limitation  over,  if 
all  died  under  that  age.  That  known  law  of  convey- 
ancers will  never  suit  the  purpose  of  the  execution  of 
aucb.a  covenant  as  this;  not  providing  for  the  case  of  a 
son  dying,  leaving  a  son ;  and,  the  object  of  these  eon* 
veyances  being  to  knit  the  leasehold  estate  to  the  free* 
hold,  if  the  son  dying  left  issue  to  take  the  freehold 
estate,  the  estates  would  be  separated ;  which  ought  not 
to  be  permitted ;  the  primary  object  being,  that  they 
should  go  together. 

In  Gower  v.  Grosvenar(55)  hmdHardwieie  deckles 
nothing  upon  the  subject.  I  will  read  what  his  Lord- 
ship says ;  as  it  is  very  strong  reasoning  in  support  of 
the  execution  of  a  direction,  or  a  covenant,  creating  a 
modification  and  limitation,  not  as  far  as  the  Law  will 
permit,  but  to  such  an  extent,  short  of  that,  as 
win  enable  you  to  eitecute  the  primary  object  to 
keep  the  estates  together,  as  far  as  the  Law  will  enable 
you.  Lord  Hardtoicke  states  the  practice  of  convey- 
ancers ;  and  carries  it  farther,  according  to  the  Report 

in 

(54)  2  P.  Will  686.      (55)  3  Bamard.  54.  ^Madd.  337. 
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HI  BdrnardUfony  and  according  to  the  kriown  practice  of  1806. 
oonveyancers,  which  is  adopted  in  the  direction  of  the  xhio 
decree  now  under  consideration^  than  the  passage  (5G)    Co^ntess  o£ 
in  Stanley  v.  Leigh.    Lord  Hardwicke  says,  k  is  the  Lincoln 
known  practice  of  conveyancing  to  Umh  leasehold  estate-  v. 
to  a  tenant  for  life,  then  to  the  son;  either  to  be  abso-  ^^^^^^^ . 
solntely  vested  m  him,  when  he  shall  attain  the  age  of 
twenty-one,  or  upon  his  birth ;  to  be  devested,  if  he  dies 
under  that  age ;  and  to  go  over,  but  not  upon  the  simple 
oontingency  of  his  death  under  the  age  of  twenty-one ; 
as  Sir  Joseph  Jekyll  says ;  but^  if  he  shall  die  under  the 
age  of  twenty-one  without  is^ue,  genierally ;  if  the  object 
be  to  limit  an  estate  in  tail  general ;  or,  without  issue 
male ;  if  an  estate  in  tail  male  be  the  object. 

But  this  is  not  carrying  it  as  far  as  the  law  wiD  per- 
mit; for  the  moment  a  son  comes  to  the  age  of  fourteen^ 
he  may,  subject  to  the  contingency  of  his  death  under 
the  age  of  twenty-one,  not  leaving  issue  male,  bequeath 
the  leasehold  estate.  Suppose,  he  dies  under  the  age  of 
twenty-one,  leaving  issue  male :  that  issue  male  would  not. 
take  the  leasehold  estate,  as  he  would  the  real  estate: 
but  the  leasehold  estate  would  be  part  of  his  general 
personal  estate ;  which  may  go  to  his  next  of  kin,  atid. 
equally  to  the  wife  with  them;  or,  in  some  parts  of  the 
kingdom,  the  larger  portion  to  the  wife.  Therefore 
the  proposition,  that  the  leasehold  estate  is  made  un- 
alienable, as  long  as  the  rules  of  law  will  permit,  as  was 
aaid  by  Sir  Joseph  JekyU  and  Lord  Hardwicke,  is  not 
true  in  any  sense :  one  sense  of  tho3e  words  being,  that 
you  are  to  make  use  of  all  the  modificati(His  and  limita* 
tions  the  law  will  admits  to  select  those,  that. will  enable 
you  to  execute  the  primary  purpose,  to  knit  together  the 
two  estates,  ^s  long  as  the  law  admit. 

•  The 

(50)  ^P.WilLm. 
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The 
ConDtess  of 
LiNCOLW 

The  Daka  of 

NkWCASTLft. 

Distinction  be- 
tween a  Will, 
making  a  di- 
rect gift  and  a 
covenant  by 
Articles,  to  be 
executed;  not 
between  a  co- 
venant upon 
consideration 
of  marriage 
and  an  Exe- 
CQtorj  Trust 
by  WiU. 


The  decision  in  this  cause  goes  upon  a  supposed  dis- 
thiction  between  marriage  articles  and  Wills*  There  is 
a  distinction;  if  the  Will  makes  a  direct  gift,  and  the 
articles  contain  a  covenant,  to  be  executed.  But  the 
distinction  between  a  covenant  upon  consideration  of 
marriage  and  an  executory  trust  under  a  Will  is  new 
to  me.  Lord  Hardwicke*s  opinion  in  two  cases  upon 
Wills  is  directly  contrary  to  that  of  Lord  Thurhw,  ex-* 
pressly  upon  the  point,  that  those  were  not  cases  of 
direct  gift,  but  a  direction,  how  the  property  was  to 
be  held  and  enjoyed ;  under  which  direction  a  convey- 
ance or  settlement  was  to  be  made.  Upon  such  an  exe- 
cutory trust  the  same  principle  prevails  as  upon  mar-( 
riage  articles. 

The  limitation  in  'Gdwer  v.  Grosvenor  was  to  die 
heirs  male  of  the  family,  according  to  a  manuscript 
note:  the  report  in  Barnardiston  has  the  word  sut- 

cessivelyj"  which  makes  no  difference.  Lord  Hard- 
wicke  says,  the  question  is  very  considerable,  not  only 
in  respect  of  the  liniitations  of  personal  chattels,  but 
upon  the  frequency  of  these  clauses  in  Wills  andSettle- 
itients  r  he  thought  that  clause  was  clearly  a  directory 
clause  only;  that  he  would  construe  it,  as  far  as  the 
words  could  be  applied,  agreeable  to  the  law;  there 
waa  no  direct  gift  to  any  one ;  but  only  a'  directioDi 
how  the  testator  would  have  those  chattels  go:  they 
vested  in  the  executor ;  the  properly  was  in  him,  add 
to  be  considered  as  given  to  him,  to  settle  in  the  mannier 
du*ected  by  the  Will. 


That  I  construe,  as  shewing  the  opinion  of  Lord 
Harduncke,  that  the  executors  took  this  property  upon 
a  trust,  to  settle  it  according  to  the  Will.  The  prin^ 
cipal  difficulty  I  have,  arises  from  the  contradictory  de- 
cisions upon  this  subject    The  principle  here  laid 

down 
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dotm  by  Lord  Hardmcke,  -  appears  to  me  to  be  the  best^  180G. 

and  I  wish,  it  had  been  abided  by ;  and  I  give  your  ""^^^ 

Lordships  this  trouble,  with  the  view^  that  the  law  ^^^^^ggg 

may  hereafter  be  .understood.    Lord  Hardkoicke  farther  Lincoln 

says,  clauses  of  this  nature  are  common  in  marriage  v. 

articles ;  and  it  is  dangerous  to  adhere  to  the  limitations  '^S  tJok©  of 
of  the  freehold  estate ;  so  as  to  overturn  the  express 
intention;  where  the  intention  is,  not  to  constitute  a 
particular  limitation,  but  to  leave  it  to  the  law. 

That  is  the  case  of  the  Will ;  in  which  a  testator 
does  not  take  upon  himself  to  say,  what  the  limitations 
.8hdl  be ;  but  expresses  his  general  purpose ;  leaving  it 
to  a  Court  of  Equity  to  say,  in  what  manner,  and  by 
what  conveyance,  that  will  be  best  effected.  This  being 
Lord  Hardmcke*B  opinion  in  that  case,  in  another 
case  (57)  his  l4ordship  is  represented  to  have  recog- 
nised the  ground  of  his  opinion,  as  to  what  he  said  in 
Gawer  v.  Grospeuor,  ( for  it  is  not  a  decision)  as  standiiig 
upon  this  principle,  that  a  Will  of  this  sort,  which 
does  not  give  by  way  of  direct  gift,  but  leaves  it  to  the  Executoiy 
law  to  frame  the  conveyance,  under  which  the  party  is  Trust  by  WilU 
intended  to  take  by  a  general  expression  of  intention,  ii 
to  be  considered  as  creating  an  executory  trust. 

The  next  case  is  Traffbrd  v.  Trqffbixl  {58);  upon 
which  the  first  observation  is,  that  I  never  found  any 
person,  or  any  book,  that  could  inform  me,  thai;  a  Court 
of  Equity  ever  executed  a  covenant  of  this  sort  by  post- 
poning the  vesting  to  the  age  of  twenty-one,  except  the 
case  of  Trafford  v.  Trafford ;  in  which  the  testator  himself 
bad  expressly  said,  the  property  should  not  vest  until  that 

age. 


<57)  The  Duke  of  Bridgewaier  r.  Egerton,  2  UU 
(58)  3^1*.  347. 
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ia06.       age.    Upon  that  case,  which  is  very  material,  atiotfaer 
dbservation  arises,  that  I  never  could  displace ;  forming 
CooDtess  of  ^        authority,  a  considerable  objection,  that 

Lincoln  never  been  answered.    The  words  are,  not  issu€f 

,  p.  male,"  but    such  male  person."   First,  that  was  clearly 

Tie  Dale  of  ^n  executory  trust ;  next,  the  limitation  was  expressly; 
NEWCASTtB.  ^jjgjj  ^.jjg  pj^j^  should  be  twenty-one ;  and  not  only  that; 

but  it  was  to  a  person  entitled  to  the  trust  in  possession. 
One  question  was,  whether  the  tenant  for  Ufe  at  the 
age  of  twenty-one  would  take.  To  that  it  was  an- 
swered very  satisfactorily,  that  could  not  be;  as  the 
testator,  having  created  interests  in  the  iiature  of  heir- 
looms in  those  chattels,  must  have  intended  those  terms 
to  apply  to  such  persons  as  would  take  heir-looms; 
that  is,  those  who  would  take  estates  of  inheritance ;  and 
therefore  the  tenant  in  tail  he£oTe  the  age  of  twenty-on^ 
would  not  be  entitled  to  have  that  property  given  to  him. 
The  report  in  Atkyns  is  not  correct ;  representing  Lord 
Hardwicke  to  state  himself  to  have  decreed  in  Gower  V. 
Grosvenor;  when  no  decision  of  this,  point  was  made  in 
that  case.  But  his  Lordship  is  represented  to  state  his 
opinion,  that  it  amounted  to  a  direction  to  settle;  and 
in  this  the  report  is  correct.*  This  seems  to  have 
escaped  Lord  Hardwicke'^  mind.  If  the  limitation  had 
been  to  such  son  at  the  age  of  twenty-one,  as  would  be 
entitled  to  the  trust  in  possession  of  the  real  estates^  as 
the  son  must  attain  the  age  of  twenty-one  within  twenty- 
one  years  after  the  expiration  of  the  life  of  his  &ther; 
Limits  of  Exe-  allowing  the  period  of  gestation,  that  limitation  would 
cntory  Devise,  1^  ^^j^thin  the  Hmits  permitted  to  executory  devise, 
^cars^after  the  words  are,  *^  silch  ipale  person."   A  son  might 

fiverin  being-  *®  during  the  Hfe  of  his  father  under  the  age  of 
with  tha  period  twenty-one,  leaving  a  son,  who  might  not  attain  the 
of  gesUtion.     age  of  twenty-one  for  a  considerable   time ;  and  who 
alsQ  might  die  under  twepty-one,  leaving  a  son  who 
might  be  the  first  person,  attaining  the  age  of  twenty- 
pne,  and  entitled  to  the  trust  ip  possession.   A  consi- 
derably 
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derable  question  therefore  in  that  case,  totally  over-  1806. 

lookedy  was/  whether  the  limitation,  taken  altogether/ 

was  not  wholly  too  remote.    Thus  it  rested  until  the    ^     ^  ^ 
^  _  ,        _       „ ,  ..^  V  Comitess  of 

case  of  Foley  v.  BumeU  ( 59 ).  Lincoln 

v. 

It  is  taken  for  granted  in  this  case,  that  the  power  of  Doke  of 
revocation  attached  upon  the  leasehold,  as  well  as  the  Newcastle. 
freehold,  estates.  That  is  not  so.  Upon  the  settlement 
that  power  does  not  attach  upon  the  leasehold  estates. 
But,  which  is  more  material,  the  deed  of  1775  does 
not  affect  to  execute  that  power  as  to  the  leasehold 
estates.  The  Duke  of  Newcastle  and  Lord  Lincoln^ 
making  the  settlement  of  1772,  go  no  &rther  as  to 
those  estates  than  the  sons  of  the  Earl  of  Lincoln :  but 
there  is  a  covenant  by  the  Duke  to  settle  the  leasehold 
estates  to  hoid  Lincoln  for  life ;  and,  after  his  decease, 
for  his  first  and  other  sons  successively.  If  the  deci- 
flion  upon  the  settlement  of  1775  was,  that  the  pro- 
perty either  should  vest  in  the  first  son,  not  upon  his 
birth,  but  at  the  age  of  21,  or  shoiUd  devest,  if  he  died 
under  that  age  without  issue  male,  as  the  fact  hap- 
pened, the  covenant  is  gone  by  the  course  of  events, 
that  have  happened;  and  so  much  of  the  leasehold 
estates,  as  was  not  taken  out  of  the  Duke,  remained 
in  him,  to  be  considered  as  the  subject  of  the  settlement 
of  1775. 

The  case  of  Foley  v.  BumeU  is  extremely  important. 
Xhe  Court  of  Chancery  at  that  time  could  not  furnish  a 
case,  in.  which  under .  such  a  direction  as  occurred  in 
Gower  v.  Grosvenor  ( 60 ),  and  Traffbrd  v.  Trafford  (  61 ), 
the  limitation  had  been  extended  to  the  age  of  21 ;  unless 
that  period  was  pointed  out  to.  them  by  the  testator. 

(59)  1  Bto.  a  C.  274.  (01)  3  4rt.  347» 

(60)  3  Barmrd.  64^  " 
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1806.       In  Foley  v.  BumeU  there  was  great  discussion  upon  the 

words  "  for  ever;"  and  with  reference  to  a  perpetuity; 

Countess  of    ^^^^^        testator  was  nrery  near :  but  uport  the  whole 

LiKOouc     ®^      words,  taken  together,  that  objection  did  not  pre^ 

V.  vail ;  and,  the  clause  being  directory,  which  a  Court 

The  Dokeof  ^  Equity  would  mould  to  the  putposes  of  the  testator 

KawcMTLB.  general  principles,  there  never  was  a  case,  *  in 

Efiectof  a  di-    r.  ,  ^   ^  „    .  .  ,  ,  .  ,  ,  , 

rectory  clause  liord  Harameke^  reasoning  might  more  properly 

in  a  Will;  rais-  *PP'y  >        1^  *  ^ivedi  a  few  weeks,  was  taken 

ing  an  Execu-  ^  persona  designata,  under  the  words,  who  from 
tory  Tmst ;  "  thne  to  time  should  respectively  and  successively  be 
which  equity  entitled.^*  This  was  pressed  by  very  anxious  and  able 
will  mould  to  njpguniehts  Upon  Lord  Thurlowi  whose  opinion  was,  that, 
thel^tator^'  testator  did  not  give  explicit  directions  as  to  hia 

meaning,  there  was  only  the  choice,  either  to  say,  the 
leasehold  estates  should  vest  eo  instanti  the  child  was 
bom,  or  to  carry  the  limitation  to  the  utmost  extent  the 
law  would  admit ;  that  the  clause  in  Lord  Pofey*s  Will 
did  not  enable  the  Court  to  take  the  latter  course ;  that 
it  \rould  be  very  inconvenient,  for  the  purpose  of  anneX'* 
.  ing  the  estates  together,  to  carry  it  that  extent;  and, 
the  testator  not  having  pointed  out,  what  was  the  inter- 
mediate modification  between  the  extremes,  the  Court 
had  no  authority  to  adopt  an  intermediate  modification ; 
and  therefore  Lord  Thurlow  held  the  interest  vested  in 
the  child  at  his  birth. 

That  cause  did  not  rest  there.  It  was  re-heard  be* 
fore  the  Lord  Connnissioners;  and  liOrd  Lwghborottgh 
reasons  upoh  it  as  th^  case  of  a  Will,  directing  an  exe^ 
cutory  trust;  and  says,  if  I.  recollect  his  expression 
right,  that  it  b  impossible  firom*such  a  hint  to  pursue 
these  several  articles  through  all  the  niceties  of  modifi^ 
cation  and  limitation.  The  distinction,  taken  by  Lord 
Commissioner  Ashhurst^  has  been  noticed  by  the  noble 
And  learned  Lord  who  spoke  last;   that,  where  the 

testator 
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testator  leaves  it  to  the  Court  to  make  the  conveyance,  1806. 

the  Court  will  protect  the  property,  as  .far  as  may  be ; 

but  that  testator  had  taken  upon  himself  to  be  his  own  ^  ^ 

,      .  ^  Countess  of 

conveyancer.    My  answer  to  that  is,  the  Court  may  LincoiA 

hereafter  do  that ;  but  they  never  yet  have  done  it.  Thte  «i  . 

decree  does  not  affect  to  do  it,  and  there  is  no  precedent  Dtoke  of 
that  the  Court  ever  did  what  Lord  Conimisrfoner  Ash-  Newcasti*. 
hurst  supposes.  That  testator  did  not  take  upon  him 
to  he  his  own  conveyancer.  Upon  the  authority  of 
liord  Hardwicie^  and  of  Lord  Loughborough  in  that 
case,  he  did  not ;  and  if  the  decree,  now  before  your 
Lordships,  is  to  stand  upon  those  dicta  of  Lord  Com- 
missioner  Ashhurst,  it  stops  infinitely  short  of  what  those 
£cta  require  to  be  done.  But  that,  which  Lord  Com* 
missioner  Ashhurst  has  said,  never  was  directed,  except 
in  Trafford  v.  Trafford{&i)\  in  which  case  the  age  of 
SI  was  expressly  fixed  by  the  testator;  which  bound 
die  Court.  From  the  decree  of  the  Lords  Commis- 
sioners, affirming  Lord  Thurloufs  decree,  there  was  an 
appeal  to  your  Lordships ;  upon  which  a  question  was  put 
to  the  Judges^  whether  the  creditors  of  Edward  Foley 
could  take  the  chattels  in  execution:  if  they  couldj  the 
prdperty  was  absolute :  otherwise  not  The  opinion  of 
the  majority  of  the  Judges  was,  that  the  chattels  did 
vest  absolutely ;  and  upon  that  your  Lordships  affirmed 
the  decree. 

In  Vaughan  v.  Bur  stem  (63)  Lord  Thurlow  dk^ 
tincdy,  there  was  nothing  in  die  circumstance,  that  thd 
words,  as  far  as  the  Laiw  will  admit,'*  wete  not  in 
Lord  Foley*B  Will.  The  words  in  Vaughan  v.  Bursiem 
Were  as  strong  as  could  be :  but  Lord  Thurlow  again 
held,  considering  himself  fortified  by  the  judgment  upoii 
the  appeal  in  Foley  v.  Bumell,  diat  he  could  never 

construe 

(62}  3  AtA.  9i1.  (OS)  3  Bro.  C.  C  101. 
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laoo.  construe  that  Will,  as  calling  upon  him  m  to  modify  the' 
personal  estate,  as  to  tie  it  up  for  22  years ;  which  is  as 
far  as  the  Law  will  admit;  and  his  Lordship  marked 
XiNCoiysr"  ^  reasoning  upon  the  words,  "  as  far  As  the  Law 
9.  wUl  admit/*  &c.  by  stating,  that  it  was  mere  pedantry  to' 
the.SUke  qf  ^p^^  j^.  jjgjj  ^  g^jj  upon  coming  into  esse 
Nbwca»tia  ab^iutely  entitled. 

Upon  the  true  result  of  the  authorities  I  do  not  thmk, 
the  principle  is,  that  the  property  is  to  be  tied  up,  as 
long  as  the  Law  will  admit.  If  it  were  Res  integra^ 
the  best  principle  according  to  my  opinion  would  be, 
that  the  testator  ought  to  be  considered  as  furnishing 
the  Coiu*t  with  all  the  means  of  enabling  the  party  to 
tie  up  the  property,  not  as  long  as  the  rules  of  Law 
will  admit,  but  to  that  convenient  extent,  which  will 
enable  you  to-  execute  the  general,  primary,  purpose  of 
the  Will  or  Settlement,  to  carry  together  the  real  and 
personal  estates.  That  principle  clearly  is  not  executed 
by  this  decree. 

A  great  deal  of  the  difficulty  is  removed  by  the  pro- 
position of  the  noble  and  learned  Lord,  who  preceded 
me^  for,  if.  that  is  adopted,  this  decree  cannot  serve 
as  a  guide  to  conveyancers  as  to  what  is  to  be  done 
under  any  other  circumstances  than  a  tenant  in  tail  in 
possession,  attaining  the  age  of  21 ;  and,  if  a  rule  is 
to  be  adopted,  which  contradicts  former  authorities,  in 
so  putting  the  case  his  Lordship  has  adopted  the  most 
judicious  mode.  If  I  had' decided  this  cause  originally, 
J  should  have  decided  it  according  to  Vaughan  v.  Burs^ 
lem.  That  authority  referring  to  Foley  v.  Burnett,  and 
no  one  being  able  to  state  such  an  execution  of  such  a 
covenant  as  this,  as  ever  having  taken  place  in  practice, 
I  should  have  thought  myself  bound.  I  think  at  present, 
that  is  the  better  opinion  upon  thf^t  account ;  for  what 
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happened  in  this  instance' has  happened  in  many: 
under  the  authority  of  Vaughan  v.  Burslem,  and  Foley 
^.'  BumeUy  assignments  have  been  made  of  leasehold 
pcoperty,  under  the  notion,  that  a  son,  when  bom^ 
would  take  the-  absolute  interest;  and  your  Lordships 
would  shake  a  very  large  property,  enjoyed  under  those 
cases.  .  . 


1806; 

Ctoontess  of 
Lincoln 

The  Bake  oX 


But,  I  think,  Lord  Hardmcle^s  was  originally  the 
better  doctrine;  and  under  these  circumstances,  recol- 
lecting the  opinion  of  that  great  Judge,  and  the  opinion 
of  Sir  Joseph  JekyU^  the  decision  in  th^  Court  of  Chan- 
cery, and  knowing. the  concurrent  opinion  of  both  the 
noMe  and  learned  Lords,  now  present;  and,  that  the 
<^inion  of  Lord  Tkurkno  now  is;  that  this  cause,  with 
some  such  modification  as  is  proposed,'  will  be  rightly 
decided,  though  I  cannot  reconcile  the  principle  of  this 
case  with  the  two  cases,  decided  by  Lord  Thurlow,  I' 
bow  to  all  the  authorities,  to  which  I. have  referred;  and 
stating,  that  I  am  in  some  degree  dissatisfied  with  the 
determination,  and,  that  a  better  decree  than  even 
that  now  proposed  might  have  been  made,  I  will  not 
put  any  question  upon  it.  .1  have  discussed  the  case' 
with  the  hope  of  making  the  law  better  understood  in 
future. 


The  Lord  Chancellor. 
I  understand  the  opinion  ,  of  the  noble  and  learned 
Lord,  who  has  just  sat  down,  to  be,  that,  if  the  cases 
of  Foley  v.  BumeU  and  Vaughan  v.  Burslem  had  not 
been  decided,  his  Lordship's  opinion  would  be,  that  the: 
decree,  as  far  as  we  have  any  thing  to  do  with  it,  would 
have  been  justified.  In  this  cause,  as  it  came  before 
ihe  Court  of  Chancery,  the  intention,  that  these  ferstates 
should  go  together,  as  far  as  the  rules  of  laif  would 
*  adpnit,  cannot  be  doubted.    The  question  in  the  Court 

of 


[•8S8  J 


83a 


CASES  IN  CHANCERY. 


1806. 

The 
Countess  of 
.Lincoln 
*  r. 
The  Doke  of 

NlWOASTLB. 


Distinction  be- 
tween Trusts 
Executed  and 
Executoiy, 
tnd  the  effect. 


of  Chancery  was,  whether  the  interest  in  the  leasehold 
estates,  was  absolutely  vested^  or  not.  The  modifica- 
tion of  the  decree,  now  pointed  out,  is,  that  the 
Respondent,  the  thike  of  Newcastle^  should  have  the 
absolute  interest :  the  Appellants  coming  to  your  Lord- 
ships' Bar,  to  maintain  their  own  rights;  which  are 
negatived  by  the  Court  of  Chancery  upon  principles,  ad- 
mitted by  the  noble  and  learned  Lord,  who  spoke  last; 
and  no  amendment  of  the  decree  in  that  respect  being 
proposed,  finding  it  impossible  to  reconcile  all  .these 
eases,  I  think,  that,  which,  it  appears  to  me,  would 
have  been  the  judgment  of  Lord  Hardwicke,  in  Gawer 
V.  GrosvenoTy  is  the  best.  A  Court  of  Equity  should 
give  a  construction  to  an  executory  covenant  of  this 
kind,  agreeably  to  what  would  have  been  the  direction 
of  a  cpnveyBUcer,  consulted  by  the  party ;  informed, 
that  he  had  settled  his.  real  estates  in  strict,  settle- 
ment, and  had  leasehold  estates,  which  he  wished  to 
hfive  tied  up,  as  far  as  the  rules  of  Mw  would  admit 
If  he  does  not  express  his  intention  distinctly,  the  Court 
cann6t  act.  If  he  will  be  his  own  conveyancer,  and 
create  the  estate,  the  Court  has  no  jurisdiction  to  alter 
that  estate,  so  created  by  the  party  himself:  but  upon 
such  a  covenant  as  this  the  Court  has  jurisdiction  un- 
der the  authority  of  Gower  v.  Grosvenor  .;  and  it  is  rea- 
sonable, that  the  intention  shall  be  executed,  when  the 
Court  can  see  it.  I  concur  in  the  modification  of  the  de^ 
creej  pointed  out  by  the  noble  and  learned  Lord;  who 
opened  the  cause ;  and  helve  no  doubt^  if  it  had  been 
suggested  iifunediately  after  the  decree,  it  would  have 
been  adopted. 


AprUl^h.  The  following  Order  was  made  by  the  House,  of 
Lords;  reciting,  that  it  was  admitted  by  the  agents  on 

Er^^  ]  *  both  sides,  that  the  Respondent,  the  Duke  of  Newh 
€ffftlei  had  attained  his  age  of  21  years« 

•'It 
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'•It  is  ordered  and  adjudged  by  the  Lords  Spuitual 
^  and  Temporal^  in  Parliament  assembled.   That  the 
^  said  decree,  complained  of  in  the  said  Appeal^  be  va« 
•'ried,  by  leaving  Out  from  the  word  'assigns/  to  the 
^  words,   '  and  it  is  ordered ; '   it  being  unnecessary 
**  from  the  circumstance  of  the  Respondent  Henry  Pel* 
liam  Pelham  Clinton^  Duke  of  Newcastle  having  atr 
tuned  his  age  of  21  years  to  decide  any  thing  touch- 
ing  the  part  of  the  decree,  so  left  out.    And  it  is 
farther  ordered  and  adjudged,  that  with  this  variation 
^  the  said  decree  complained  of  be»  and  the  saoie  is 
*  hereby  affirmed."  (64) 


ia06. 


(94)  Post,  Carr  v.  Lord 
JSrroU,  Vol.  XIV,  478.  Bur- 
rcfl  V.  Cmtchley,  XV,  644. 
Broumcker  v.  Bagot,  XIX, 


The 
Countess  of 
Lincoln 

The  Duke  of 

NfiWCASTLB. 


674.  Lard  Deerhursi  v.  Tkq 
Duke  of  Si.  Albans,  6  Uadd. 
232.  Marshall  v.  Bousfield, 
2  Mad.  166. 


At  the  Rolls. 

*  1806. 

HILLARY  t.  WALLER.  I)ee.l9th, 

20th,  23d. 

^JI^HE  bill  pvayed  the  specific  performance  of  an  agree-   Upon  Appeal 
ment  by  the  Defendant  to  purchase  a  farm  md.  ^^^^^^^^^ 
lands,  called  Fingretlk-HaU  Farm.    The  Defendant  ob-. 
jected  to  the  title,  which  stood  on  the  following  circum-  Mardk^Ztk 

Reconvey- 

By  indenture,  dated  the  S7th  of  February,  1694,  it  ance  of  the  ie- 
il{qpeared,   that  by  indentures '  of  lease  and  release^  gal  estate  pre- 
dated the  22d  and  23d  of  FebruMy,  1664,  expressed  ™dor 
to  be  made  between  Sir  Thomas  Piers,  Thomas  Lake,  ^^'^ 
John  MUdmay  and  Mary,  his  wife.  Sir  Humphry  Mild-  ^^^^^  ^  great 
may,  Humphry  md  Anthony  Mildmay,  the  two  younger  j^^p^^ 

sona  though  the 

possession  originally  not  adverse,  but  nnder  a  trust.  Upon  that  pre* 
sompiion  a  specific  performance  decreed  against  a  purchaser. 
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sons  of  Sir  Humphry  MUdmay^  of  the  one  part,  and 
Henry  MUdmay^  of  the  other  part ;  recitkig  a  recovery 
in  the  14th  year  of  King  James  the  First  of  the  ma^ 
nor  of  St.  Clere%  and  Heron\.  and  other  lands  in  £f- 
sex^  and  of  the  manor  of  Fingreth\  and  an  indenture, 
dated  the  1st  of  March^  1653,  wherein  it  was  covenant- 
ed, that  a  fine  should  be  levied  of  the  manor  of 
Bicknacref  and  other  lands  in  Essex,  to  the  use  of  .Sir 
Gobart  Barringion^  and  his  lieirs;  and  that  by  indien- 
tures,  dated  the  24th  of  March,  1653,  between  Sir 
Humphry  Mildmay^  and  Robert  Johnson,  of  the  one 
part,  and  Sir  Gobart  Barrington,  of  the  other  part,  the 
manors  of  St.  Clere's  and  Herottz  were  conveyed  to  Sir 
Gobart  Barrington,  and  his  heirs ;  and  that  by  another 
indenture,  dated  the  Mth  of  March,  1653,  between  Sir 
Gobert  Barrington,  of  the  one  part,  and  Sir  Humphrji 
Mildmay,  of  the  other  part,  it  was  declared^  that,  if  the 
recovery  for  so  much  of  the  lands,  comprised  in  it,  as 
were  contained  in  the  said  indenture  of  the  1st  of  Marek, 
1653,  should  before  the  end  of  three  years  be  reverseil, 
and  if  Sir  Humphry  Mildmay,  or  his  heirs,  should  be- 
fore the  end  of  one  year  after  such  reversal,  do  aQ  acts 
for  the  better  insuring  to  the  said  Sir  Gobart  BarrhigtoBf 
and  his  heirs,  the  said  manor  of  Bieknaere,  &c.  then 
Sir  Humphry  Mildmay  niight  quiedy  hold  and  eigoy  the 
said  manor  of  St^  Clere^s  and  Heron's;  and  redting, 
that  by  indentures  of  lease  and  release,  dated  the  Slst 
andZSd  of  February,  1664,  the  release  being  between 
Sir  Thomas  Piers,  Thomas  Lake,  John  MUdmay,'  and 
Mary,  his  wife,  Sir  Humphry  Mildmay,  and  AfMony 
Mildmay,  of  the  one  part,  and  Pilt^  Gmrdon  and  Am^ 
thony  Knightsbridge,  of  the  other  part,  the  manor  of  St. 
Clere's  and  Heron's  was  conveyed  to  Philip  Ourdan  and 
Anthony  Knightsbridge,  and  their  heirs,  the  said  manor 
of  Fingreth  and  Fingreth-HaU  Farm,  were  granted  and 

released 
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Cifleasecl  to  the  use  of  Henry  Mildmayj  his  heirs  and 
assigns ;  and  it  was  declared,  that  the  said  Henry  Mild- 
may^  and  his  heirs,  should  stand  seised  of  the  said 
manor  and  farm,  subject  to  the  several  trusts  therein 
ftft^r  expressed :  viz.  subject  to  the  payment  of  two  •an- 
nuities, of  200/.,  to  Sir  Humphry  Mildmay^  and -  80/. 
to  Lady  Jane  CcUherine,  his  wife,  as-  a  collateral  secu- 
rity to  Gt/rc/oA  and  Knighisbridgef  their  heirs  and  as- 
signs, for  the  title  of  the  said  manor  otSt  Clere's  and 
Hffons,  and  the  lands  and  premises,  intended  to  be 
conveyed  to  Gurdon  and  Knightsbridge,  their  heirs  and 
juisigns,  by  the  said  indenture  of  the  22d  of  February^ 
1664,  and  for  quiet  enjoyment,  free  from,  incumbrances, 
&c*  other  than  the  said  annuities;  and  farther,  until 
Gurdon  and  Knlghtslrndge^  their  heirs,  '&c.  should  be 
ejected  by  reason  of  any  legal  title,  charge,  &c.  pre- 
ceding the  said  conveyance,  out  of  the '  said  manor  of 
SL  Clere'8  and  Heron's^  &c«  and  the  'aforesaid  trusts 
being  Satisfied,  and  Gurdon  and  Knightsbridge  so  colla- 
terally secured,  upon  trust  to  permit  the  said  Mary 
MUdmay  to  receive  the  rents  of  the  said  premises  dur- 
ing her  life ;  and  after  her  decease  to  permit  the  said 
^ohn  Mildmay  to  receive  the  said  rents ;  and  after  his 
decease  in  trust  for  such  person  and  persons,  estates, 
&c«  as  the  said  John  and  Maxy^  by  writing,  with  two 
witnesses,  or  he  surviving,  should   by  Will  appoint ; 
and  also  upon  farther  trust,  that,  in  case  there  be 
no  legal  eviction  of  Gurdon  and  Knightsbridge^  out  of 
the  said  manor  of  St.  Clere's  and  Heron^s^  &c.  be- 
fore the  expiration  of  11  years  next  after  the  deaths 
of  j9ir  Humphry  Mildmay  and  ^John  Mildmay ;  or,  in 
case  there  be  such  eviction,  i{  Henry  Mildmay,  his 
heir^,  &c.  should  not  be  evicted  oyt  of  the  lands, .  so 
granted,  &c.  then  Henry  Mildmay,  his  heirs  and  as- 
s^^s,  shall  convey  to  the  said  Mary  for  her  life,  and 
after  her  decease,  or  in  case  of  her  decease  before,  to 
such  person,   &c.  for  such  estate,  &c.  as  said  John 
Vol.  XII.  Q  and 
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and  Mary^  or  John^  -  after  her  decease,  should  appdrnt 
one  full  moiety  of  the  manor  of  Fingreth  Hall,  &c» 
thereby  conveyed  to  Henry  Mildmay,  and  his  heirs,  free 
from  incumbrances ;  and  lastly,  it  was  declared,  that  the 
assurance  thereby  made,  of  Pingreth  Hall  Farm,  and 
lands,  to  Henry  Mildmay,  and  his  heirs,  was  so  made 
only  for  collateral  security  to  Gurdon  and  Knightsbridge, 
theil*  heirs,  &c.  of  the  title  of  the  said  manor  of  Si.  Clere*s 
and  Heron%  &c. 

By  indentures,  dftted  the  37th  of  February  1694,  being 
a  settlement  made  on  the  marriage  of  Elizabeth  Cory, 
daughter  of  John  Cory  and  Mary,  his  wife,  late  Mary 
Mildmdy,  with  William  Hitch,  and  also  a  deed  of  rero- 
iSation  of  subsisting  trusts>  and  an  appointment  of  fresl:^ 
trusts,-  with  a  covenant  to  levy  a  fine,  of  the  manor, 
farm,  and  lands  at  Fingreth^  &c.  it  was  covenanted,  that 
the  said  manor  of  Fingreth,  and  other  premises,  were 
free  from  incumbrances,  except  a  lease  and  rent-charge, 
ilince  expired,  or  except  a  conveyance  of  the  whole 
premises  to  Henry  Mildmayy  and  his  heirs,  as  a  colla- 
teral security  to  indemnify  him,  his  heirs  and  assigns, 
from  any  incumbrance  upon  the  manor  and  premises, 
purchased  by  him,  or  his  trustees  of  John  and  Mary 
MUdmay,  and  their  trustees. 

In  the  year  1737  the  tenant  for  life  under  the  set- 
tlement of  1694,  and  the  co-heirs  of  the  survivor  of  the 
five  trustees,  granted  a  lease  of  the  lands  in  Fingreth : 
the  settlement  containing  a  provision  for  that  pur- 
pose. 

In  year  1750  the  tenant  for  life  and  tenant  in 
tail  under  the  settlement  of  1694  suffered  a  reco- 
very. 
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«ery.   It  appeared  upon  the  deed  of  1694,  that  .Lady  iBOe. 
Jane  Catherine  Mildniay  was  then  living.  . 

UlLLART 

r.. 

The  objection  to  this  title,  taken  by  the  Answer,  was  Wallb|i. 
founded  upon  the  indenture  of  the  23d  of  February 
1664;  ^hich  is  excepted  in  the  covenant  against  incum- 
brance^  in  the  indenture  of  settlement  of  the  27th  Fe* 
bruary  1694.  The  Defendant  admitted,  that  the  original 
0r  counter-part  of  the  said  indenture  was  in  the  posr 
session  of  the  Plaintiffs :  that  the  Plaintiffs,  or  the  per- 
sons, from  whom  they  claim,,  have  been  in  possession 
of  the  premises  for  140  years;  and  that  the  manor  of 
Sim  CXere^s  and  Heron's  is  vested  in  trustees  upon  the 
trusts  of  two  fisLmily  settlements ;  and  that,  if  the  lega) 
estate  in  fee-simple  of  the  manor  and  farm  of  Fingreth 
|9. outstanding,. it  cannot  now  be  got  in;  and  he  insists^ 
that  under  all  the  circumstances,  the  legal  estate  must 
still  be  considered  as  outstanding  upon  the  trusts  of  the 
said  indenture  of  the  23d  of  Februa/ry  1664. 

The  deed  of  the  28d  of  February  1664  was  pro- 
duced from  the  possession  of  the  Plaintiffs*  It  appeared 
to  have  been  executed  by  only  three  parties ;  and  there 
were  but  three  seals^  Two  of  these  were  clearly  con- 
veying parties.  The  third  signature  was  H.  MUdr 
^may\'  whidi  the  Plaintiffs  insisted  was  the  signature 
of  Humphry  Mildmays  another  of  the  conveying  parties; 
using  their  possession  of  the  original  deed  as  evidence, 
diat  there  had  been  a  re-conveyance:  the  Defendant,, 
ioggasting,  that  this  might  be  the  signature  of  Henry 
MUdmay;  that  the  deed  produced  might  therefore  have 
been  intended  as  a  counter-part;  of  both  parts  might 
have  been  originals;  and  in  either  case  no  inference 
could  be  drawn  from  the  possession  of  that  instrument 
by  the  Plaintiffs. 

Q2  Mr. 


344 


CASES  IN  CHANCERY. 


1806. 

Hillary 

V. 

Waller. 


Mr.  RomiUy  and  Mr.  SJuidweU^  jun.  for  the  Plaii^ 
tiffs.  . 

Under  the  circumstances  there  is  no  objection  to  thi9 
title :  an  estate  conveyed  for  1 10  years^  as  if  the  per- 
sons entitled  were  seised  of  the  legal  estate;  no  mention 
of  any  incumbrance  or  charge^  or  of  the  legal  estate 
being  outstanding.  The  deed^  by  which  tlie  re-comrey- 
ance  of  the  legal  estate  was  made^  certainly  is  not  to  be 
found.  Thence  it  is  contended,  that  the  legal  estate  is 
outstanding ;  and  -therefore  there  is  only  an  equitable 
fee.  The  objection  is  nol^  that  any  beneficial  interest 
eto'  be  set  up  in  any  person.  A  conveyance  is  under 
these  circumstances  to  be  presumed  in  any  Court,  though 
not  nohv  to  be  produced.  The  legal  estate  was  vested  in 
a  trustee  for  "a  certain  purpose ;  and  when  that  was  an- 
swered, a  trust  resolted  for  the  Plaintiffs,  and  •  those» 
finder  whom  they  claim.  No  demaind  has  been  set  up: 
nor  has  the  estate  been  resorted  to,  in  respect  of  this 
indemnity.  It  is  clear  now,  no  incumbrance  can  be  set 
up  against  these  estates.  The  indemnity  has  not  been 
insisted  upon  for  1^0  years.  The  Plaintiffs  are  in  pos- 
session of  the  deed>  creating  the  indemnity ;  which  they 
ought  not  to  be,  upon  the  supposition,  that  it  is  not  an 
end.  There  is  no  trace  of  any  claim  in  respect  of  it.  It 
does  not  appear  certainly,  in  whom  the  legal*  estate  was 
at  the  time  that  deed  was  executed.  The  purport  xff 
that  deed  is^  that  the  legal  estate  ,  was  in  all  these  per^ 
sons:  not  a  conveyance  by  some,  and  a  confirmatioii  by 
others.  It  is  certainly,  a  very  irregular  deed.  Ther6.  is 
no  trace,  subsequent  to  1694,  that  the  legal  estate  was 
outstanding  in  anyone.  It  is  to  be  presumed,  that  it 
was  conveyed  to  the  person,  to  whom  it  ought  to  have 
been  conveyed^  i 


The 
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Tlie  cases x>f  presumption  basre  gone  a  great  length: 
The  Mayor  of  Kingsion-^pon-HuU  v.  Horner  {65  ) :  Jand 
the  ease  there  stated,  of  a  grant  of  the  Crown  pre- 
sumed; midiPoweU  v.  Milbdnke  ( 66  )|  in  the  note«  There 
as  no  case  very  like  this:  but  in  many  instances  the 
Court  proceeds  upon  the  presumption  of  the  existence  of 
instruments,  that  do  not  actually  exist :  as  a  release  of 
.the  equity  of  redeinption  upon  30  years  possession  by  a 
nuNrtgagee :  so,  where  no  interi^st  has  been  paid  upon  a 
mdlgage  for  a  great  length  of  time,  unless  there  ate 
other  circumstances,  a  release  by  the  mortgagee  is*prei- 
sumed.   Certainly  more  than  30  years  are  necessary.  If 
the  Court  cannot  presume  this  conveyance  after  110 
years,  there  can  be  no  more  reason  to  presume  it  after 
500.    Sperling  v.  7Verar(67),  and  other  cases,  hav(B 
established  presumptions  upon  less  t^e.   Doe  v.  Pros^ 
jer(68)  was  «  presumption  of  actual  ouster  by  one 
tenant  in  common  of^another  upon  uninterrupted  ppa- 
session  for  36  years. 

Mr.  RiclMrcb  and  Mr.  Hoare,  for  the  Defendant. 
There  is  ho  groimd  upon  these  circumstances  to  prcr 
sume  ja  re-conveyance.  Presumption  is  a  question  of 
fiu^t,  upon  cireumsttoces.  The  legal  estate  is  shewn 
to  have  been  outstanding  in  1694^  The  question  is^ 
whether  there  is  evidence,  upon  which  a  Jury  could 
upon  their  oaths  say,  they  believe  there  has  been  a  re- 
conveyance: and  the  Judge  in  this  Court*  is  upon  this 
question  acting  in  the  province  of  a  Jury.  If  that  can^ 
not  be  said,  the  legal  estate  must  be  taken  to  be  still 
outstanding':  the  length  of  time  making  no  difference. 
If  there  was  a  draft,  or  any  thing  of  that  nature,  to  supr 

port 

(65)  Covcp.  10?,  (67)  Ante,  Vol.  VIll  407, 

(66)  Cowp.  103,  Autc,  Vol,     (6B)  Cowp.  217, 
YI/673. 
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port  th^  pTesompdon,  a  Jury,  or  tbisConrt^  wouEl  be 
justified  in  making  it.  In  many  cases  the  nature  of 'tke 
enjoyment  would  entitle  the  party  to  beKeve^  there  ' 
a  re-conveyance.  If  there  was  an  outstanding  term  in 
mortgage  150  years  ago,  and  the  mortgage  instrument 
was  found  among  the  family  deeds,  a  re-assigmnent  of 
the  term  may  fairly  be  presumed.  But  where  the  eqqy- 
ment  is  perfectly  consistent  with  the  outstanding  legal 
estate,  there  is  not  the  same  ground.  In  the  case,  died 
from  Cowper,  the  party  was  in  the  actual  enjoyment  of 
the  *tolIs  for  2  or  300  years ;  from  which  the  right  must 
be  inferred. 


Admitting  a  trust,  when  the  purpose  is  gone,  it  does 
not  follow,  that  the  estate  was  re-conveyed.  It  is  un- 
certain, whether  one  of  the  persons  executing  is  die 
grantee,  or  a  granting  party:  if  the  former,  this  In* 
stFument  may  have  been  the  coun^r-part ;  or  both  parts 
may  have  been  Qrigimds ;  and  nothing  can  arise  ilpon 
the  Plaintiff  8  possession  of  it.  But  this  instrument, 
beinjg  executed  only  by  some  of  the  granting  parties, 
cannot  be  the  original.  Besides,  in  the  settlement 
of  1694  this  is  excepted  in  the  covenant  agdnst  in- 
cumbrances ;  which  shews,  they  considered  the  deed  an 
operative  deed.  The  exception  of  it  is  as  of  a  good 
conveyance. 


There  is  *no  evidence  of  a  re-conveyance,  except 
what  arises  by  way  of  presumption  from  length  of  time* 
It  is  clear,  the  trustee  in  the  settlement  of  1694  faad 
not  the  legal  estate  in  him:  the  convejrance  being  em^ 
cepted,  which  carried  the  kgal  estate.  It  was 
standing  therefore  in  1694.  The  deed  of  1737  is  a 
lease,  in  which  the  heir  of  the  surviving  trustee  in 
the  dee?  of  1694  was  a  party.  But  it  does  not  follow 
that  he  had  the  legal  estate  in  him  any  mo^e  than  tin 
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his  ancestor  had.  The  onl^  evidence  of  any  transac- 
tion between  the  parties  is  confined  to  that  lease.  A 
lessee  never  looks  into* the  title  of  his  landlord^  but 
takes  what  dile  he  can  get;  and  is  .content  with 
diat(69). 

There  is  no  trace  of  the  legal  estate  having  been  le- 
conveyed.  A  recovery  .was  suffered  in  1750:  no  per- 
8OD9  a  party  to  the  deed^  leading  the  useiS  of  that  pe- 
<^very,  representing  the  {lerson,  who^  had  the  legal 
estate  under  the  conveyance,  excepted  in  the  cov^mnt 
against  ineiunbrances  in  the  settlement  of  1694:  no 
•draft,  abstract,  or  any  thing,  that  can  lead  to  *a  sup- 
position of  a  re-conveyance.  There  is  no  attorney's 
l)ill,  &c.  nothing  of  any  sort  till  the  lease  in  1737. 
The  Court  is  desired  to  infer,  that  the  legal  estate,  was 
in  the  heir  of  the  surviving  trustee  then ;  as  he  was  a 
party  to  that  lease :  it  being  clear,  it  was  not  in  his 
ancestor.  He  might  have  been  required  to.  join  upon 
other  grounds.  There  might,  for  instance,  have  been 
a  power  to  let,  with  consent  of  the  trustees.  Beyond 
that  there  is  nothing  but  length  of  time  to  induce  the 
Court  to  believe,  there  was  a  re-<5onveyance.  -That 
can  never  be  presumed,  where  the  possession  and  en- 
joyment are  consistent  with  the  legal  estate  outstanding 
IB  another.  The  deed  of  indemnity  of  1664  was  to 
secure  possession  and  enjoyment  for  1 1  years  after  the 
Kvea  of  the  parties  in  that  deed,  as  to  one  moiety  of 
the  estate ;  as  to  the  other  moiety  nothing  is  said.  There 
is  no  purpose,  •  upon  the  execution  of  which  this  legal 
estate  was  to  be  at  an  end,  and  to  be  re-conveyed :  but 
It  is  given  generally  as  a  security  for  the  title  for  any 
length  of  time.  The  enjoyment  was  with  the  Cesiiiis. 
fue  trust  There  was  no  necessity  to  perfect  their  en- 
joyment 
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(TO)  See  WhitQ  v,  Foljambe,  v.  lord  BoHon,  post,  XVIII, 
Wte,  Vol.  XI,  337.  Deverell  505. 
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joymcnt  or  title,  to  call  for  a  re-conveyancc  of  tho  legal 
estate.    The  indemnity  might  become  nugatory  at  the 
end  of  60  years :  but  it  does  not  follow,  that  the  legal 
estate  was  to.be  re-conveyed.    Suppose  an  estate  tail; 
a  base  fee  acquired  by  a  fine ;  and  the  parties  claiming 
under  ,  that  base  fee  in  possession  till  the  extinction  of 
that  line :  there  is  no  doubt  of  the  right  of  the  remain- 
der-m^n  to  recover.    There  has  been  an  instance  at- 
Chester  of  such  a  recovery  at  the  end  of  90  or  100- 
years.    If  there  is  no  valid  recovery,  though  the  fine, 
by  which  the  base  fee  is  acquired,,  bars  the  issue,  the 
remainder  is  not  displaced;  and,  if  the  remainder  is  in 
the.  Crown,  it  can  never  be  barred.    It  is  possible  there- 
fore, that  there  may  be  occasion  to  call  for  the  use  of 
the  indemnity,  v  • 

But,  suppose  we  are  satisfied,  that  the  estate,  which- 
is*  the  subject  of  the  indemnity,  is  such,  that  the 
own^  cannot  be  disturbed,  what  then  is  tKera  to  call- 
upon  the  Court  to  presume  a  re-conveyance  by  the* 
trustee  ?  When  was  be  to  be  called  upon  to  re-convey : 
when  is  it  to  be  supposed,  he  was  not  to  be  called  upon? 
Never :  unless  the  persons  for  whom  he  is  a  trustee^ 
will  join  in  directing  him  to  convey.  But  that  does  not 
at  all  appear  in  the  transactions  of  this  family.  There 
is  therefore  every  reason  to  presume,  that  he  never  did 
re-convey.  But  it  is  not  necessary  to  raise  that  pre- 
sumption: the  legal  estate  outstanding,  and  the  enjoy- 
ment perfectly  consistent  with  that :  no  act  shewn,  ia 
which  it  was  necessary  to  have  such  re-conveyance,  and. 
a  possible  case  being,  shewn,  in  which  there  may  now> 
be  occasion  for  the  indemnity.  The  legal  estate  ap- 
pearing to  be  out,  they  ought  to  shew  it  was  got  in. 
Wliat  is  thrown  out  upon  presumption  by  the  Lor^ 
Chancellor^  in  Harmood  v.  Oglander  {70)^  and  has  been 

said 

^70)  Ante,  Vol.  VIII,  100. 
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said  in  other  cases,  is  applicable,  where  the.  enjojnnent 
is  inconsistent  with  the  estate  outstanding.  There  the 
Court  directs  the  Jury  to  presume,  what  is  very  difficult 
to  presume,  a  grant.  Where  the  enjoyment  goes  a 
great  way  back,  the  Court,  or  a  Jury,  make  the  pre-^ 
sumption:  as  an  endowment  upon  enjo3rment  of  tithes: 
a  right  of  way,  &c.  that  is,  as  it  cannot  be  supposed,  the 
enjoyment  would  have  been  permitted  for  thirty  years 
without  interruption  by  the  persons,  having  the  right  to 
the  rest  of  the  field:  amounting  to  evidence  of  some 
strong  obligation  not  to  prevent  it.  It  is  very  different, 
when  the  enjoyment  is  perfectly  consistent  with  the  out* 
standing  legal  estate.  The  question  is,  Whether  the 
Court  are  bound  to  say,  upon  their  oath,  there  is  reaison 
to  believe,  there  was  a  re-conveyance.  It  is  not  to  be 
presumed,  that  the  legal  estate  is  brought  in,  merely  as 
it  is  very  inconvenient  with  respect  to  title  to  suppose 
it  outstanding.  That  is  not  the  question.  There  is 
not  a  trace  of  any  dealing  for  the  legal  estate  in  this 
family^ 


HlLLARl^ 


Mr.  Romilh/,  in  Reply.  • 
It  is  clear  upon  .the  deed,  the  defect,  that  might  pos- 
sibly be  in  the  title  to  these  estates,  was  one,  that  must 
be  settled  in  a  very  short  time;  in  the  life  of  JohnAfild* 
may,  or  eleven  years  after  his  death.  The  only  ques^ 
tion  is,  whether  the  circumstance  of  the  legal  estate  not 
being  re-conveyed  is  any  objection.  This  question  was 
never  put  upon  such  grounds.  Th^  must  be  an  end 
of  all  presumptions,  if  the  Court  is  to  say,  as  a  Jury, 
upon  their  oath  they  believe,  the  legal  estate  was  re« 
conveyed.  All  these  are  questions  of  great  obscurity; 
and  the  Jury  must  dedde  between  the  probabilities.'  They 
cannot  say,  upon  their  oath  they  believe  either  way; 
They  can  only  say,  it  is  very  improbable,  the  legal  estate 

shovi|4 
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shoold  be  left  a  great  length  of  time  outatanding  for  no 
purpose  whatsoever  by  the  persona  entitled  to  it;  and 
that  it  is  yery  inconvenient  to  suppose  it;  but  not,  that 
th^  believe^  it  was  re-couveyed.  The  legal  estate  in 
fise  is  mever  lefit  outstanding,  as  a  term  is/  to  protect 
against  IncumbraDces*  The  mere  drcumstance,^  that  the 
parties  are  entitled  to  call  for  a  re^tiveyance,  is  a  ground 
for  the  presumption*  But  there  is  a  great  deal  more 
here.  The  Plaintiff^  have  a  deed,  which  they  ought 
not  to  have,  if  there  has  not  been  a  re-conveyance. 
This  deed  was  executed  by  two  of  the  grantors  unques* 
tionably;  and  the  signature  of  H.MUdmay^^  may  be 
either  Humphry  or  Henry :  but  the  one  ca^  is  liable 
to  the  objection  of  great  improbability:  a  counter-part, 
executed  by  two  of  the  grantors  and  the  grantee.  It 
is  is  impossible  to  account  for  the  co-heirs  of  the  sur* 
viving  trustee  bdng  called  upon  to  join  in  the  lease,  un- 
less the  legal  estate  was  in  them.  Though^  it  is  true» 
a  lessee  in  general  does  not  inquire  into  the  title  of  his 
lessor  (71),  no  honest  lessor  will  grant  a  lease  without 
taking  care,  that  the  lessee  has  the  estate.  It  is  impos- 
sible for  the  purchaser  to  suggest  any  difficulty  hereafter 
from  this  supposed  legal  estate  being  set  up.  It  is  ad- 
mitted, there  never  can  be  a  re-conveyance  of  the  legal 
estate.  That  shews  he  can  never  be  disturbed ;  if  it 
is  outstandings  In  five  years  it  will  not  be  necessary  to 
go  back  farther  than  1750. 


Tlie  Master  ^  the  Rolls. 
The  question  is,  whether  a  re-conveyance  of  the 
estate  ought  under  the  circumstances  of  the 
pase  to  be  presumed.  If  it  ought,  then  it  is  pot  an 
equitable,  but  a  legal  title,  that  the  Defendant  is 
desired  to  tdue,   I  agree,  that  length  of  time  does 

not 


(71)  See  WhiU  v.  Foljamhe.     v.  Lard  BoUon,  post,  X  VIH, 
•     apte,  Vo).  XI,  337.  J)ef>ereU  505. 
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tot  by^itsclf  furnish  the  same  sort  of  presumption  in  this 
case,  that  it  does  in  a  case  of  adverse  possession.  Long 
continued  possession  implies  title ;  as,  if  there  were  a 
different  right,  the  probability  is,  that  it  would  have  been 
asserted.  But  undisturbed  enjoyment  does  not  shew, 
whether  the  title  be  equitable  or  legaL  It  doe^  hot  fol- 
low however,'  that  a  conveyance  of  the  l^al  estate  cannot 
l)e  the  subject  of  presumption;  though  the  ptesunption 
js  made  upon  a  different  ground. 

Lord  Kenyon,  tibiough  disinclined  to  permit  eject- 
Inents  to  be  maintained  upon  equitable  titles,  always 
admitted,  that  it  might  be  left  to  the  Jury  to  presume 
a  conveyance  of  the  legal  estate  ;  and  so  &x  acceded 
to  hord  Mamfield^s  doctrine,  in  Lade\.  Holford\72)^ 
although  dissenting  from  that  of  some  other  cases  ;  in 
which  a  legal  estate,  clearly  outstanding,  was  held  to  be 
no  impediment  to  a  recovery  at  law  by  the  party 
beneficially  entitled  (73).     On  what  ground  was 'such 


1806. 
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Wajxbx. 


presumption  to  be  made? 

•  (Ti)  Bull.  N.  P.  IIO. 

(78)  See  Hoe  on  the  demise 
of  BriMiowe  v.  Pegge^  1  Term 
Hep.  768,  note«  Doe  on  the 
demise  of  Hodgdeu  r.  Siaple^ 
2  Term  iRep.  684.  Goodiitie 
Jonei,  7  Term  Rep.  47.  Doe 
pn  the  demise  of  Da  Costa  v* 
Whw  icm,  8  Term  Rep.  2,  and 
the  jadgment  in  Evam  v. 
Biekmell,  ante.  Vol.  VI,  174 ; 
see  184,  5. 

The  coarse  of  authority 
upon  this  subject,  since  the 
dme  of  Lord  Mansfield,  has 
%  strict  regard  to  the  originsl 
nature  of  the  Action  of  Eject- 
nent.  The  efiect  however  is 


On  this;  that  what  ought  to 
have 

to  limit,  the  general  use  of 
that  Action,  as  the  meaas  of 
trying  title ;  to  which  '  pur* 
.  pose  it  was  by  a  series  of  Icf 
gal  fiction  anxiouHly  adapted, 
and  for  a  long  period  applied* 
According  to  the  case  of  Doe 
on  the  demise  of  Da  Costa  v, 
Wkartqg^,  for  instance,  a  cre- 
ditor by  judgment  cannot  in 
that  way  havis  the  benefit  of 
his  judgment  by  Elegit,  it 
there  ia  a  common  lease  for 
21  years,  prior  in  date  to  his 
jadgment;  though  desiring 
only  to  receive  the  rents,  not 
to  affect  the  interest  of  tb^ 
tenaQt, 


Notwith- 
standing the 
rale,aooordii]!f^ 
to  (he  late  aur 
thorities,  that 
a  legal  estate, 
clearly  out- 
standing, pre« 
vents  an  Eject- 
ment, it  may 
be  left  to  the 
jury  to  pre- 
sume a  convey* 
ance  of  the 
legal  estate* 
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V. 

Waum. 
Presumptioos 
not  always  on 
a  belief,  that 
the  thing  has 
actually  taken 
place. 

Grants  pre- 
snmed  npoh 
the  principle 
of  quieting 
posseasipi). 


The  Court 
mast  govern 
itself  by  a  mo- 
ral certainty 
npon  title ;  for 
it  is  impossible 
there  should 
be  a  mathema- 
tical certainty. 


have  been  dbne  should  be  presumed  ta  have  beefl  done. 
•When  the  purpose  is  answered,  for  which  tiie  legal  estate 
wais  conveyed}  it  ought  to  be  re-conveyqd. 

Presumptions  do  not  alvrays  proceed  on  a  belief,  that 
the  thihg  presumed  has  actually  taken  place.  Grants  are 
frequently  presumed,  as  Lord  Mansfield  says  ( 74  ),  merely 
for  the  purpose,  and  from  a  principle,  of  quieting  the 
possession.  There  is  as  much  occasion  for  presuming 
conveyances  of  legal  estates ;  as  otherwise  titles  must  for 
ever  remain  imperfect,  and  in  many  respects  unavailable ; 
when  from  length  of  time  it  has  become  impossible  to 
discover,  in  whom  the  legal  estate  (if  outstanding)  U 
actually  vested* 

If  we  could  in  this  case  ascertain,  at  what  period  the 
^  legal  estate  ought  to  have  been  re-conveyed,  I  see  no 
reasipn,  why  the  presumption  of  its  being  re-conveyed 
at  that  period  should  not  be  made.   The  difficulty  here 
isj  that  by  the  deed  of  1664  it  is  only  as  to  a  moiety 
of  the  estate,  that  any  time  is  limited  for  the  re-con- 
veyance.   It  could  not  however  be  .n^eant,  that  the 
legal  estate  in  any  part  should  continue  outstanding  for 
ever.   The  conveyance  of  it  was  made  for  a  purpose^ 
that  must  have  some  limit.    It  was  by  way  of  security 
against  the  eviction  of  the  Si.  Ctere's  estate.   At  what 
precise  moment  the  dianger  of  eviction  ceased,  il  is  inn 
possible  to  say.    But,  if  the  time,  that  has  elapsed 
without  claim,  140  years,  does  not  fhmish  the  infer- 
ence, that  none  cart  be  made,  I  do  not  know,  what  pe< 
riod  would  be  sufficient  for  that  purpose.   Mere  posd'- 
bilities  ought  not  to  be  regarded.   The  Court,  as  Lord 
Hardwicke  ssLySf  in  the  case  of  LyddaUy.  WestoH{7S\ 
must  goverp  itself  by  a  moral  certainty;  for  it  is  im-; 

possible 

(74)  C&wp.2lbf  EUtridgt  r^KnOtt;  see  the  Qote,  ante, 
Vol.  II,  1«. 

(75)  2  Atk.  19.  .  . 
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posi^blfr  in  the  natuce;  of  things  there  should  be  a  ma- 
thematical  certainty  of  a  good  title.*'  ^  He  adds^ 
there  are  often  suggestions  of  old  entails ;  and  often 
doubts,  what  issue  persons  have  left;  whether  more 

**or  fewer;  and  yet  these  were  never  allowed  *  to  be 
objections  of  that  force  as  to  overturn  a  title  to  an 

"  estate." 

So  we  have  here  suggestions  of  possible  grounds  of 
dainu  But  no  man  can  believe,  that  the  owners  of 
the  St.  Clere^s  estate  feel  any  apprehension  of  eviction 
by  title,  existing  prior  to  1664;  or^  that  they  would 
any  time  during  the  last  60  years,  have  had  the  least  ob- 
jection to  direct  a  re-conveyance  of  the  Fingreth  Half 
estate;  if  the  persons,  in  whom  the  legal  interest  is 
vested  could  have  he&a  discovered.  Why  thra  should 
not  such  re-conveyance  be  pimumed? 

As  to  particular  circumstances,  firom  which  it  is  con- 
.tended,  that  an  actual  re-conveyance  may  be  inferredi 
there  are  none  of  very  conclusive  effect:  yet  perhaps 
they  ought  not  to  be  left  wholly  unnoticed. 

1st.  The  part  cf  the  deed  t>f  1664,  which  is  now 
produced,  appears  in  an  ambiguous  form.  It  *cai^ 
not,  it  is  said,  be  an  o^ginal,  because  it  is  executed 
only  by  some  of  the  grantors^  and  there  were  several 
graptors.  Yet,  on  the  other  hand,  it  is  said,  that,  if  it 
were  the  counter-part,  it  wouVl  have,  been  prepared  fbi; 
execution,  either  by  the  grantee  alone^  or  by  all  dift 
parties  to  the  deed:  whereas  here  there  are  places  for 
three  seals,  and  there  were  three  conveying  parties* 
Hence  the  Plaintiffs  infer,  that  the  H.  MiUmay^  wfaa 
subscribes,  is  Humphry  MUdmayt  one  of  the  grantors, 
and  not  Henry  Mikhnay,  the  grantee ;  and  the  posses-i^ 
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isM.       aiotl  of  this  part  is  therefore  alleged  to  be  some  evidenci* 

^  of  a  re-conveyance  of  the  estate. 

Hillary 

Wallbr.  2dly.  By  the  deed  of  1694*,  it  appears^  that  care  was 
taken  to  refer  to  that  of  IGG^,  it  being  then  a  subsist- 
ing conveyance  of  the  legal  estate.  This  shews,  that  it 
was  conceived  to  be  proper  even  in  a  mere  family  settle- 
ment^ as  this  was,  to  take  notice  of  the  contingent 
charge,  to  which  the  estate  might  be  liable.  No  refer- 
ence to  the  deed  of  indemnity  is  found  to  have  beem 
afterwards  made ;  and,  it  is  said,  that  a  re-conveyance 
was  probably  made  at  some  time  between  1694  and 
V787 ;  for  in  this  last  year  a  lease  was  made,  in  which 
the  co-heirs  of  "the  surviving  trustee  in  the  settlement 
of  1694  were  made  to  join;  which,  say  the  Plaintiffs^ 
must  have  been  for  the  purpose  of  giving  the  lessee  a 
legal  interest  in  the  term.  If  that  were  the  purpose^ 
it  would  shew,  that  the  legal  estate  was  understood  to 
haVe  been  in  the  trustees ;  which  it  could  only  be  by 
means  of  a  re-conveyance.  It  is  suggested  on  the  othet 
side,  that  there  were  other  purposes,  for  which  the 
joining  of  the  trustees'  in  the  lease  might  have  been 
required;  and  such,  no  doubt,  there  may  have  been 
though  nothing  has  been  pointed  out  in  the  deed  of  1694 
to  shew,  that  there  actually  were. 

The  evidence  of  actual  re-conveyance  must  how-* 
ever  be  admitted  to  be  slight  and  inconclusive.  Bui 
on  the  general  groimds,  I  have  before  stated,  I  cm- 
ceive,  that  there  is  no  Court,  before  which  a  question 
concerning  this  title  can  come,  that  would  not  imder 
an  the  circumstances  of  the  case  'itself  presume,  <Hr 
direct  ia  jury  to  presume,  that  the  legal  estate 
has  been  re-conveyed.  It  is  therefore  such  a 
title  as  a  purchaser  may  safely  take;  and  the  De- 
fendant 
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fendant  ought  consequently  sp^ifieally  to  perform  his 
agreement. 


A  specific  performance  of  the  agreement  was  decreed 
accordingly.  From  that  decree  the  Defendant  appealed 
to  the  Lord  Chancellor. 

.  Mr.  Richards  and  Mr.  Hoare,  in  support  of  the 
appeal. 

If  there  is  a  satisfactory  title  in  equity  under  the 
deed .  of  1694^  the  Defendant  contends,  there  is  not 
m  legal  tide.  Under  the  deed  of  1664^  notwithstand-^ 
ing  the  conveyance,  John  and  Mary  Mik(ntajf  were 
entitled  to  possession  until  eviction;  and  the  moiety 
was  to  be  conveyed  bi^ck,  if  there  was  no  eviction  within 
^even  years  after  the  death  of  Sir  Humphry  and  John 
MUdmay.  Probably  it  was  thought,  the  risk  would  be 
considerably  diminished  by  that  time.  The  other  moiety 
18  never  to  be  re-conveyed.  No  time  is  limited  for  a 
re-conveyance.  The  question  isi  whether  your  Lord~ 
ship  is  to  presume,  that  a  trustee  has  been  guilty  of  a 
breach  of  trust,  by  re-conveying  the  legal  estate*  There 
is  not  the  least  evidence  of  any  actual  re-conveyance* 
There  is  a  very  material  proviso  in  the  settlement  of 
1G94;  that  the  .said  trustees  and  the  survivor,  and  the 
heirs  of  the  survivor,  shall  make  and  execute  any  leases 
in  possession,  not  exceeding  twenty-one  years,  &c.  as 
die  te^nt  for  life  shall  think  fiu  As  to  the  deed  in 
their  hands,  it  is  very  difficult  to  say,  whether  it  ia  an 
original  era  counter-part.  It  will  be  contended  upon 
that,  not.  only,  that  the  trust  is  satisfied,  but  that  there 
has  been  a  re-conveyance.  If  it  is  a  eounter-part,  it 
proves  nothing;  for  the  counter-part  of  a  mortgage 
may  be  kept  in  the  hands  of  the  mortgagor,  &c.   If  it 
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was  an '  original,  it  was  absolutely  necesisary  for  the 
person,  who  bad  the  estate  in  him,  to  have  it  executed 
by  all  the  parties.  In  practice  it  is  as  frequent  to  make 
all  ori^oals  as  originals  and  counter-parts;  and  all  parts 
are  es^ecuted  by  aU  the  parties:  very  frequently,  fi>r 
instance,  the  Cestui  que  Trust  has  executed  the  deed 
in  his  own  hands,  as  well  as  the  trustee,  to  whom  he 
conveys  the  estate.  But,  whichever  it  is,  it  proves 
nothing:  for  it  does  not  appear  when,  that  deed  came 
into  the  family.  There  is  no  trace  of  any  solicitor's 
bill  of  costs  .  for  preparing  a  re-conveyance,  or  any 
entry  for  that  purpose,  &c.  As  to  the  lease  in  ITSlT, 
the  heir  of  the  surviving  trustee  in  the  settlement  of 
1694>  being  a  party,  and  the  inference,  that  he  would 
not  have  been  a  party,  unless  he  had  the  legal  estate, 
the  terms  of  the  settlement  by  the  proviso  require  the 
lease  to  be  made  and  confirmed  by  the  heir  of  the 
surviving  trustee.  The  lease  therefore  would  not  have 
been  good  without  his  joining  ;  *  which  puts  an  end  to 
the  inference :  the  only  ground  for  presuming,  that 
there  was  a  re-conv^yance  in  fact. 

The  question  then  is,  whether  the  length  of  time 
calls  for  a  preisiunption  of  re-conveyance :  otherwise  the 
estate  is  admitted  to  be  outstanding,-  and  there  is  an 
end  of  the  title.  Mere  length  of  time  does  not  fuN 
nish  decisive  evidence.  It  is  only  a  circumstance.  The 
possession  cannot  weigh;  for  since  1694,  the  posses- 
rfon  has  gone  according  to  the  rights  of  the  parties.  If 
proves  only,  that  there  has  been  no  disturbance  as  to 
die  manor  of  St.  Clere^s  and  HerorCh.  The  Courts  have 
gone  very  far  in  supposing  conveyances  by  way  of  pre- 
sumption ;  but  that  has  been,  where  the  possession  has 
been  such,  that  it  must  necessarily  import  a  good  title 
to  the  possession,  as  holding  adversely  to  the  Crown  a 
great  length  of  time:  the  case  of  Chester^Le-Sireet,  &c* 

Cases 
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of  possession  adverse  to  the  claim.  It  has  been 
nSd,  an  Act  of  Parliament  may  be  presumed :  whether 
lihat  is  wise  or  not^  may  be  questionable :  but  it  must 
be^  .where  it  is  adverse  to  the  claim  set  up.  But  here 
by.  the.  terfais  of  the  contract  the  possession  was  to  be 
with,  the  persons,  to  whom  the  convey^mice  was  made  in. 
1694w  Nothing  therefore  arises  from  the  length  of  time 
in  this  case. 


1806. 

Hillary 
Waller. 


It  9an  never  be  presumed^  that  the  tirustee  has  been 
guilty  of  a.  breach  of  trust.  The  instant  the  estate  was 
put  in  Henry  Mildmay^  for  Gurdon  and  KnightsbridgCf 
be  was  a  trustee  for  them,  bound  to  protect  the  estate 
Kyr  them.  The  Court  presumes,  that  is  done^  which 
ongfat  to  be  done  ;  but  never,  that  an  act  is  done,  which 
It  is .  clear  in  Law  and  Equity  ought  not  to  have  been 
doine.  He  was  bound  to  protect  the  estate  to  the  whole 
extent  of  the  intercut  given  to  them.  Is  it  to  be  sup- 
posjed^  that  no  objection  lies  to  the  title  of  Gurdon  and 
KmghUbridge  on  account  of  the  length  of  time  ?  Sup- 
pose a  recovery  ill  suffered,  or  no  attempt  to  suffer  a 
recovery.  If  150  years  hence  the  fact  could  be  proved, 
that  there  was  only  a  base  fee,  what  right  has  the  Court 
to  say,  their  title  may  not  be  of  that  description  ?  At 
least  the  Court  will  not  say  so  without  giving  them  the 
opportunity  of  giving  up  the  indemnity  they  thought  fit 
to  take.  Suppose  a  remainder,  limited  to  the  Crown. 
Gurdon  and  Knightsbridge  have  a  right  to  be  asked, 
whether  they  are  satisfied,  that  there  is  no  reversion  in 
the  Crown;  that  the  recoveries  were  well  suffered,  &c. 
md  that  they  have  a  clear  estate  in  fee-simple.  At 
what  period  of  time  is  the  Court  to  suppose,  these  trusts 
!br  the  benefit  of  Gurdon  and  Knightsbridge  were  com* 
^letely  discharged?  Where  is  the  evidence  to  shew, 
;he  legal  estate  was  brought  in?  Many  legal  estates 
^re  outstanding  of  much  more  ancient  date :  as  old  and 
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older  than  the  tune  of  Queen  Elizabetk.  There  is  nol 
mathematical  certainty  upon  title:  but  the  Court  oiif^ 
to  have  all  the  moral  certainty  they  can.  Here  the  Coaft 
cannot  see  even  with  probability.  There  is  np  evidence. 
The  outstanding  legal  estate  is  consistent  with  the  p09* 
session.  Gurdon  and  Knightsbridge  nof  having  signified 
their  consent  to  give  up  the  indemnity,  and  there  being 
a  possibility,  that  their  title  may  be  disturbed,  it  is  to 
be  presumed  still  outstanding.  In  the  case  of  tithes 
many  things  may  iaccount  for  the  non-perceptiOD  of 
tithes.  The .  indemnity  must  be  by  an  estate  m  fee^ 
simple ;  and  the  Court  would  not  compel  the  trustee  to 
convey  without  the  Consent  of  the  party,  entided  be 
discharged  from  the  tithes.  In  England,  on  the  dendM 
of  Sjfbum  y.  Sb$de {76)^  and  Doe,  on  the  demise  of 
Bawerman  v.  Syboum,  (  77 ),  Lord  Kenyan  left  it  to  the 
jury  to  presume  a  conveyance  from  the  trustee ;  whai  at 
a  given  time  it  was  his  duty  to  convey.  Those  cases  aiay 
govern  the  decision  here  as  to  a  moiety.  It  ia  deet 
from  that  circumstance,  that  there  was  to  be  no  given 
period  as  to  f  e-conveying  the  other  moiety.  Lord  Keny^ 
always  thought  the  legal  estate  mu^t  prevail  in  eje^ 
ment ;  but,  where  it  was  the  duty  of  the  person  to 
le^onvey,  he  would  allow  a  presumptioti  of  a  re^H* 
veyance. 


As  lo  the  question  of  presumptk)n,  Lord  Eldom  con- 
ceived, the  dfarections  to  juries  had  gone  quite  fat  enough. 
We  contended  at  the  Rolls,  that  to  support  presiHnptioA 
there  must  be  belief:  not  meaning,  that  it  must  be 
belief,  as  if  it  was  seen  executed ;  but  upon  evidence^ 
that  the  estate  is  outstanding,  and  ought  to  have  beeii 
conveyed,  and  the  conveyance  is  not  to  be  found,  it  U 
something  very  near  belief. 

II 


(76)  4  Term  Rep.  682.         (77)  7  Term  Rep.  %. 
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It  if  debr,  h&rd  ^Uhn  di.ought(78)j  that  aa  between 
porcbaaers  the  leaning  ought  to  be  against  the  presump- 
tkw  of  ftie.  aaaigninent  of  a  tem,  when  it  was  out- 
standing s  though  known  to  be  satisfied*  Here  there  is  do 
aaflafaction ;  and  no  dealing  upon  it ;  which  Lord  Ekhii 
safs,  there  ought  to  be. 

The  Solicitor  General  and  Mn  SftadweU,  jun.  in 
su^ort  of  the  Decree. 
This  lis  |»  question  of  very  great  importance ;  for  if 
after  such  a  length  of  time  the  Court  will  not  presume 
a  <ifOpiveyance«  it  cannot  be  presumed  at  the  distance  pf 
one,  two,  .or  three  centuries,  or  any  the  most  distant 
period  i  add  the  effect  would  be  to  piake  property  to  a 
very  great  extent  unalienable;  for  there  can  be  bo 
afianatioii ;  at  lea^t  only  to  a  wijUing  purchaser.  A^  to 
Urn  deed  of  I6^f  some  things,  which  were  not  pointed 
out  at  the  Jtolb,  will  put  the  case  in  a  much  more  clear 
pc^t  of  rleyr  than  it  appeared  there;  and  the  exact  point 
cf  J6m0f  at  which  the  trustees  ougbt  to  have  conveyed^ 
can  be  poio^ted  out.  The  difficulty  the  dfc^ier  of  the 
9olfs  bad,  wjBL^,  that  he  could  not  find  that  pcnnt ;  and 
bring  k  wiithin  L^rd  Kenyan's  rule.  The  trusts  of  the 
deed  .are  of  two  kinds :  one  to  secure  the  two  annuities : 
the  odier  \o  iiideiiiniry  Qwdof^  and  Knight^^idge  ;  who, 
it  ia  tP  be  pbaerved^  were  tru^tee8  for  JHewry  M^Mmay 
bmseJf^  against  any  incumbrance  or  claim.  It  is  cleayr 
upon  the  whole  deed,  the.  parties  conceivedy  the  incum- 
bnuMsea  or  charges  upon  St.  Clere\  and  Heron's  must 
q^pear,  in  a  9hiH't  period ;  diat  aJQ,  that  was  necessary, 
was  to  give  ^ourHy  for  eleven  years ;  and  that  it  was 
witih  reference  to  the  other  <^bject  only,  which,  depend- 
ing up(m  two  Uve8»  must  be  an  indefinite  period,  that 

they 


(78)  See  ante.  Vol.  VI,  185. 
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they  did  not  fix  the  period.  It  was  clear,  the  indemohy 
against  the  former  in  all  probability  must  be  made  avail- 
able within  eleven  years  after  the  deaths  of  Sir  Humphry 
and  John  Mildmay.  For  the  other  purpose,  securing  the 
annuities,  it  was  conceived  one  moiety  would  be  quite 
sufficient.  The  deed  ought  to  have  provided  for  a  re- 
conveyance upon  the  death  of  the  annuitants.  But  the 
deed  is  very  extraordinary  in  its  provisions,  and  in  the 
manner,  in  which  it  is  executed.  There  are  seven 
grantors,  and  only  three  appear  to  have  executed ;  and 
three  only  were  intended  to  execute ;  for  there  are  only 
three  seals.  Upon  what  other  hypothesis  can  the  par- 
ticular firame  of  this  deed  be  accounted  for?  This  is 
much  fortified  by  the  deed  of  1694:  the  whole  legal 
estate  then  existing  in  Henry  Mildmay.  A  circumstance 
appears  upon  the  face  of  the  deed  of  1694,  that  shews, 
the  trust  with  regard  to  the  annuities  had  not  been  accom- 
plished. It  appears  by  that  deed,  that,  though  Sir  Hum- 
phry  Mildmay  was  dead,  Lady  Catherine  Mildmay^  the 
other  annuitant,  was  living.  She  could  not  be  expected 
to  live  much  longer.  Therefore  it  was  to  be  expected, 
that  in  a  few  years  more  they  would  have  a  right  to  caU 
for  a  conveyance  of  the  whole ;  and  that  accounts  for  the 
legal  estate  being  then  outstanding;  and  it  shews,  the 
legal  estate  was  an  object  to  them;  for  it  is  noticed  'as 
then  outstanding.  Then  at  the  moment  of  the  death  of 
Lady  Catherine  Mildmay  the  time  had  arrived,  when  the 
trustee  ought,  and  could  have  been  compelled  in  this 
Court,  to  re-convey.  The  period  of  her  death  is  not  pre- 
cisely known:  but  it  must  have  taken  place  soon  after- 
wards. The  Court  has  therefore  a  period  of  near  a  cen- 
tury, in  which  the  re-conveytgice  ought  to  have  been  made; 
and  will  presume,  that  it  was  made  at  some  time  within 
that  period.  It  is  true,  neither  the  tenant  for  life,  nor  th^ 
tenant  in  tail  had  a  right  to  call  for  a  limitation  of  th^ 
fee  to  him :  there  being  no  person  absolutely  entitled  tcr:: 
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the  fett':  but  they  had  a  right  to  call  for  a  conveyance  to 
all  the  uses ;  and  the  circumstance,  that  the  fee  was  split, 
cannot  make  a  difference.  , 

From  the  length  of  time  then,  during  which  this 
ought  to  have  been  done,  it  will  be  presumed,  that  it 
was  done.  How  is  it  to  be  shewn,  that  there  is  no  ob- 
jection  to  the  title  of  Gurdon  and  Knightsbridge  ?  There 
cannot  be  negative  proof.  Mere  possibilities  .are  sup- 
posed. The  Court  never  proceeds  upon  such  grounds. 
Unless  the  objection  is  shewn,  it  is  presumed  there  is  no 
olgection. 

As  to  the  distinction  upon  adverse  possession  in  the 
^ca^es  cited,  there  are  many  instances  of  raising  the  pre- 
sumption, where  nothing  has  been  done ;  upon  the  non- 
appearance, for  instance,  of  a  man,  upon  whose  life  a  re- 
mainder depends ;  not  having  been  heard  of  for  a  length 
o^.time:  the  presumption  is  raised  upon  the  mere,  non- 
appearance, and  the  Legislature  with  respect  to  leases 
for  lives  has  enacted^  that  if  the  cestui  que  vie  has  not 
been  heard  of  for  seven  years,  that  shall  be  evidence  of 
his  death.  In  other  cases  it  goes  to  the  Jury,  and  the 
presumption  is  raised  upon  the  same  principle.  In  Doe 
¥.ProM^(  79)  the  presumption  was  raised  from  nothing 
being -don^;  mere  uninterrupted,  possession  by  one  tenant 
in  common  for  thirty-six  years,  without  any  thing  of 
ouater  in  fact  or  law :  yet  an  actual  ouster  was  pre- 
sumed. Therefore  from  mere  length  of  time,  during 
which  a  thing  ought  to  have  been  done,  it  must  be  pre-, 
sumed.  Consider  the  situation  of  persons,  whose  estates 
are  in  trustees.  The  greater  the  length  of  time,  the 
greater  the  difficulty.  If  it  is  necessary  to  get  a  con- 
veyance from  the  heir  of  this  trustee,  we  must  find^ 
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who  was  the  heir  m  1664.  The  lapsd  of  time,  instead 
of  affording  security,  incretuses  the  difBoultj.  But  the 
Plaintiffs  are  in  possession  of  the  deed,  which  ooxlveyed 
the  estate  to  Henry  Mildmay.  How  should  that  be,  un- 
kss  the  estate  was  re-cotiveyed :  otherwise  he  or  his 
heirs  ought  to  have  that  d^d.  It  is  said,  there  is  soMde 
doubt,  upon  the  circumstance,  that  there  are  seven, 
grantors;  and  H.  Mildtnay  may  be  presumed  to  be 
Henry ;  and  therefore  this  is  a  counterpart,  put  into  the 
hands  of  the  grantors.  It  would  be  an  extraordinary 
counterpart  i  executed  by  the  granted  and  two  of  the 
grantors.  For  what  purpose  should  a  counterpart  of 
such  a  deed  be  executed  ?  There  were  no  covenants. 
That  would  be  presuming  for  the  purpose  of  resisting 
the  presiunptidni  that  ought  to  be  made  in  support  of 
this  title. 

The  case  before  Lord  JB/fe^fM^^  (80),  that  has  been 
Inferred  to  by  your  Lordship,  and  the  case  immediately 
precedbg  that,  Crimes  v.  Smyth  (  SI  ),  and  Lyddall  v. 
Weston (89  )  contradict  the  position,  that  there  is  no  pre- 
sumption from  mere  length  of  time.  Such  a  presumption 
is  raised  even  against  the  Crown.  It  has  been  held,  that, 
a  man,  not  having  been  heard  of  since  l??^,  a  fidr  pre- 
atunption  arose,  that  he  was  d^ad,  in  support  of  a  title. 
The  Statute  1  Jac.  I.  e.  II,  and  other  St&tutes  are  tegis- 
latite  recognitions  of  length  of  tth^  evidence.  In 
Sperling  y.  Trevor {93)  LordEWcm's  iSfpuA^n  was,  that, 
As  there  was  no  particular  groukid  for  presuming,  that  a 
deed  or  Will  was  made,  that  presumption  should  not  be 
raised.  Can  the  monstrous  proposition,  that  poesessloa 
for  1000  years  shall  not  afford  a  presumption  m  fiivoor 
*  of  a  title,  be  stated  ? 


(80)  BedU  V.  Beard,  12  Co.  4. 

(81)  12  Co.  4. 


(82)  2  Aik.  10. 

(83)  Ante,  Vol.  VII,  497^ 
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Mr.  Biehards,  in  Repty. 
In  forcing  a  purchaser  to  take  a  title,  the  doctrine  as 
to  satisfied  terms  is  a  very  material  ingredient.  It  should 
be  yety»  dear,  that  there  are  no  mesne  incumbrancers; 
wbo  may  get  in  the  estate  from  the  trustee:  whereas, 
if  this  purchaser  gets  it  in,  he  will  protect  himself  from 
all  prior  incumbrances.  The  purchaser  is  jdaoed  in  that 
rituation,  unless  the  Court  has,  not  mathematical,  but 
ttond,  certsdnty,  that  the  estate  has  been  re^conveyed. 
In  the  case  of  a  purchaser  the  argument  upon  that  is 
very  strong  against  the  -presumption.  Sperling  v.  Trevor 
is  not  strictly  applicable.  There  was  no  reason  for  pre- 
•luning,  that  the  estate  had  been  disposed  of  by  the  an- 
eestor.  It  was  proved,  he  did  attempt  to  dispose  of  it 
by  a  Will,  not  pi'operly  attested ;  whence  a  clear  pre- 
sumption arose,  that  he  had  not  disposed  of  it  in  any 
diher  way.  A  declaration  against  this  title  will  not  affect 
Ae  title  to  St.  Clere*s  and  Heron' ^\  which  is  not  before 
ihe  Court.  The  assertion  is,  not  that  there  is  any  in- 
firmity in  that  title ;  but  merely,  that  tJiere  is  no  pre- 
mmiption  of  a  re-conveyance  of  this  estate. 

As  to  the  point,  whether  this  is  an  original  or  a 
eooaterpart,  there  may  be  two  originals}  and  some  of 
the  grantors  have  executed  this.  That  is  quite  uncer- 
tBHi«  However  absurd  that  deed,  there  is  no  doubt, 
tiiat  the  whole  fee  was  once  in  Henry  MUdmay ;  and^ 
ti^dess  it  ean  be  shewn  either  by  actual  conveyance  or 
j^resumptidh,  that  tlie  fee  is  out  of  him,  it  must  be  still 
ki  him.  Then  as  to  the  argument  upon  the  provision 
with  respect  to  the  period  of  11  years  for  the  re-convey- 
ance of  one  moiety,  the  presumption  of  a  re-conveyance 
may  be  admitted,  if  there  was  any  eertam  time,  at  which 
therfi  was  a  right  to  call  for  a  re-conveyanee,  in  many, 
but  not  in  aU,  eases.  That  presumptien  is  ttade  in  the 
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case  of  the  ejectment,  to  promote  Justice,  and  .{NPereBt 
injustice,  founded  in  form.  But  in  the  case  of  pur- 
chasers and  mortgagees  the  question  of  presumption  does 
not  arise :  else  it  would  be  impossible  to  permit  a  subse- 
quent incumbrance  to  shut  out  a  mesne  incumbrancer. 
Except  on  the  ground  of  length  of  time,  the  Court  can- 
not presume  a  re-conveyance  against  a  purchaser :  no 
re-conveyance  in  fact  appearing ;  but  the  legal  estate  in 
fact  outstanding.  That  presumption  must  proceed  upon 
the  ground,  that  it  is  possible  the  re-conveyance  was 
made. 


There  is  nothing  in  this  deed  making  a  re-conveyance 
imperative  upon  the  trustee,  except  as  to  one  moiety. 
How  can  it  be  stated,  that  the  other  moiety  is  left  to 
him  to  secure  the  annuities  ?  There  is  not  a  word,  shew- 
ing such  a  purpose.  Nothing  is  said  as  to  the  other 
moiety.  It  necessarily  continues  in  him;  unless  your. 
Lordship  introduces  words,  not  in  the.. contemplation  of 
the  parties.  The  deed  is  a  complete  conveyance  to.  him. 
No  such  intention  can  be  collected.  In  1694,  after  the 
death  of  Sir  Humphry  and  John  MUdmay,  the  family 
treat  whatever  estate  was  in  Henry  MiUtnay,  .not  in  that 
point  ,  of  view,  but  as  a  collateral  security  to  indemnify 
the  purchaser  of  the  other  estate.  There  is  no  evidence, 
upon  which  in  fair  construction  be  can  be  said  to  have 
ceased  to  be  a  trustee  for  that  indemnity ;  and,  if  a  given 
time  cannot  be  pointed  out,  at  which  the  trustee  could 
be  called  upon  to  convey,  there  is  an  end  of  their  con- 
struction ;  and  then  the  owner  of  St  Cleres  and  Heran*^ 
is  to  be  consulted. 


The  Lard  Chancellor. 
I  admit,  a  purchaser  ought  not  to  be  compelled  sped 
fically  to  perform  the  contract,  unless  the  vendor  is  ii 

a  cor 


CASES  IN  CHANCERY. 


265 


a  condition  to  make  a  good  titles  and  in  a  clear  and.  1806» 
full  flense  such  as  ought  to  be  considered  by  a  Court  of  jjj^^^j^ 
Justice  a  good  title.   The  question^  whether  under  all 
the  circumstances  I  ought  to  consider  this  a  'good  title.  Waller. 
18  of  very  great  importance ;  and  ought  to  be  decided 
upon  principles  clear  and  satisfactory.    The  presumption  Principle  of 
in-  Courts  of  Law  from  length  of  time  stands  upon  a  presumption 
dear  principle;  built. upon  reason,  the  nature  and  cha-  length 
racter  of  man,  and  the  result  of  human  experience.    It  ^  • 
resolves  itself  into  this ;  that  a  man  will  naturally  enjoy 
what  belongs  to  him  (84).    That  is  the  whole  principle. 
It  has  application  in  all  cases  of  incorporeal  heredita- 
ments :  and,  where  there  is  a  written  title.    As  to  incor-   As  to  inoor- 
poreal  hereditaments,  1st,  Rights  of  way,  not  enjoyed  poreal  hwedi*. 
for  a  number  of  years;  though  a  convenience,  if  not  a  taments, rights 
necessity  for  the  enjoyment  has  existed :  the  Court  directs  ®^  ^••J'^'  P^^ic, 
the  Jury  to  presiune,  either,  that  it  never  did  exist,  or,  y^i^^ ^^^^^ 
that  it  was  surrendered ;  upon  this  plain  reason;  the  ab-  sumpUon  froni 
aence  of  any  cause,  why  a  man,  possessed  of  a  right,  that  length  of  time, 
is  convenient  or  necessary  to  him,  should  in  no  instance  that  it  was  sor- 
have  enjoyed  it.    So,  as  to  the  use  of  water  and  light ;  rendpred,  op 
and,  whenever  a  party  has  been  long  out  of  possession  ^^^^^  existed, 
of  an  incorporeal  hereditament,  the  question  has  always 
been  determined  in  that  manner.    I  have  heard  it  stated, 
that  this  does  not  apply  to  the  case  of  a  public  road. 
It  applies  more  to  that  than  to  a  private  road.  The 
reason  given  was,  that  there  cannot  be  the  same  pre- 
sumption of  a  surrender.   If  by  matter  of  record  the 
right  appears  vested  in  the  public,  it  may  be  so ;  as 
there  the  right  appears;  and  the  surrender  does  not 
appear.    But,  if  it  does  not  rest  upon  matter  of  record, 
and  the  public  have  not  enjoyed,  it  is  to  be  left  to  the 
Jury  to  presume,  and  is  almost  conclusive,  not  that  it 
was  surrendered,  but,  that  it  never  existed ;  and  for  this 
special  reason :  one  man  may  surrender,  or  for  many 

reasons 

(84)  See  the  note,  ante,  Vol.  II,  15. 
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1806.  reasons  may  nol  enjoy,  his  right :  hut  the  probability  is^ 
Hillary        ^       public,  that  some  instance  of  ei^oyment  would 

be  shewn.  That  is  much  stronger  than  the  case  Df  a 
TVallbb.     private  road,  if  for  many  years  there  has  been  no  enjoy* 

meht ;  for  what  one  man  may  relinquishi  another  may  be 

disposed  to  assert. 

Presamption  Then,  as  to  presumption  of  title:  Ist,  as  to  a  bond 
of  payment  of  taken ;  and  no  interest  paid  for  30  years :  nay,  within 
a  bond  apon  gQ  years,  as  Lord  Maiw/eW  has  said  (85):  but  upon 
or  ^lew  ^  with  ^  presumption  is,  that  it  has  been  paid ;  and 

out  payment  of  presumption  will  hold ;  if  not  repelled ;  unless  iur 
iiUmst, unless  s^^^^i^cy,  or  a  state  approaching  it,  can  be  shewn;  or, 
repelled  by  that  the  party  was  a  near  relation ;  or  the  absence  of 
eifottttistanees.  the  party,  having  the  right  to  the  nooney :  or  something, 

which  repels  the  presumption,  that  a  man  is  always 
llortgage  pre-  ready  to  enjoy  what  is  his  own  (86).  The  case  of  a 
samed  satis-  mortgage  is  an  instance.  I  remember  a  case  before  Lord 
fied:  no  into-  Mansfield^,  where  a  mortgagee  brought  his  ejectment: 
rest  havmg  ij^^  deeds  proved,  accompanied  with  a  bond,  all  went 
been  received  nothing:  he  had  not  received  for  25  years,  though 
for  twenty-five  ...       . ,  ?       ,     ,    .  ^ 

livmg  withm  a  street  of  the  mortgagor,  any  money  upon 

the  mortgage ;  and  upon  that  the  mortgage  was  con- 
sidered satisfied.    It  has  been  said,  you  cannot  presume, 
General  pre-    unless  you  believe.    It  is,  because  there  are  no  means  of 
samptions  up-  creating  belief  or  disbelief,  that  such  general  presump- 
M  the  want  of  jj^ng       raised,  upon  subjects,  of  which  there  is  no  re- 
meaos  of  be-  ^^^j     written  muniment.    Therefore  upon  the  weakness 
and  infirmity  of  all  human  tribunals,  judging  of  matters 
of  antiquity,  instead  of  belief,  which  must  be  the  foun- 
dation of  the  judgment  upon  a  recent  transaction^  where 
the  circumstances  are  incapable  of  forming  any  thing 
like  belief,  the  legal  presumption  holds  the  place  of  par^ 
ticular  and  individual  belief  (87  )• 

That 

(a6)  I  Term   Rep.   272.     /er.  Vol.  XIX,  196 ;  see  199, 
Cowp.  109.  and  the  note. 

(80)  Post,  Fladong  v.  Win-       (87)  See  the  note,  ante. 

Vol.  11,  15. 
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*  Thitt  ha6  been  carried  to  this  length*  In  The  Majfwr 
0/ KihgitoH^on-HuU  v.  Homer  {SS)  payment  of  the 
dutiefii  was  fthewn  for  three  centuries.  Why  were  the 
duties  paid>  if  the  parties  were  not  bound  to  pay  them  ? 
The  Corporation  produced  their  title^  worth  nothing: 
but  the  Jury  was  directed  to  presume  another  grants 
subsequent  to  that,  which  gave  them  the  port  without 
tile  duty:  a  strong  presumption  certainly:  but  Lord 
'Mansfield  said,  it  was  a  right  presumption ;  alluding  to 
the  case  before  Lord  Ellegmere{89). 

So  the  case  of  Chegter-le-Sireet  {90)  was  stronger:  the 
euracy  there  being  excepted  upon  the  face  of  the  grant. 
The  question  was  not,  as  in  the  other  case,  whether  it 
^passed,  or  not. 

Mankind,  from  the  infirmity  and  necessity  of  their 
rituation,  must,  for  the  preservation  of  their  property, 
•end  rights,  have  recourse  to  some  general  principle,  to 
take  the  place  of  individual  and  specific  belief;  which 
can  hold  only  as  to  matters  within  our  own  time ;  upon 
"which  a  eoncluHion  can  be  formed  firom  particular  and 
individual  knowledge. 

But  all  thts  is  nothing,  where  it  can  be  seen,  that  the 
posiiession  is  provided  for ;  and  that  is  the  stress  of  the 
aigument;  vis.  diat  by  tiiis  deed  of  1664  the  posses, 
don  was  to  remain  with  the  trustee ;  for  it  was  a  pos- 
session. Until  such  time  as  the  party  was  evicted :  but  if 
•he  was  evicted,  then  the  possession  of  course  was  not  to 
temain  to  the  uses  oC  the  settlement ;  but  the  'convey- 
ance was  to  be  made  according  to  the  indemnity.  There- 
fore 


1806. 

HiLLART 


(8Q  qni^  102.  (90)  PmotU  v.  MMtmke, 

^)  IMle  vv  Btmti,  12  Co.  4.    stated  Cowp.  108,  ante^  Vol. 

VI,  673.  VIII,  130,11. 
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fore  it  is  said^  none  of  these  cases  apply ;  as  the  fpunda* 
tion  of  them  is,  that  the  party  was  out  of  possession : 
but  that  is  not  so,  where  his  possession  is  provided  for. 
See,  how  that  is ;  and  what  is  the  true  meaning  of  tjiift 
deed.  The  manor  of  St.  Clere's  and  Heron's  was  sold  to 
Gurdon  and  Knightsbridge.  There  was  to  be  security 
against  some  incumbrances,  to  have  a  speedy  termination ; 
for  such  an  indemnity,  as  an  estate,  vested  in  trustees 
as  an  indemnity,  not  only  against  incumbrances  likely  to 
appear  speedily,  but  at  the  distance  of  1000  years,  with^ 
out  any  specific  danger  in  the  minds  of  the  parties,  has 
never  ocqurred.  A  title  is  impeached  on  account ;  of 
some  specific  objection,  depending  upon  something,  to 
happen  in  a  few  years;  and  the  indemnity  must  be  co- 
extensive with  the  objection.  The  whole  of  this  estate 
originally  was  conveyed  to  Henry  Mildmay.  That  is  the 
infirmity  of  the  case ;  that  the  whole  was  coQveyed. 
The  object  of  the  conveyance  wa5,  first,  to  secure  the 
annuities  to  Sir  Humphry  and  Lady  Catherine  Mildmay : 
the  latter  continuing  alive  till  1694;  and  then  this  strange 
clause  is  inserted ;  which  means,  that  in  case  of  evicr 
tion  the  trustee  shall  convey  one  half  of  this  estate  to 
the  uses  of  the  settlement.  Upon  what  ground  ?  The 
whole  estate  being  originally  in  my  trustee  for  my  in- 
demnity, upon  what  ground,  jf  I  am  evicted,  is  one  half 
to  be  so  conveyed  ?  Through  all  this  obscurity  I  can  see 
the  intention;  that  11  years  were  the  expected  period 
of  the  infirmity  of  the  title ;  and  after  that  period  this 
moiety  was  to  be  conveyed :  not  the  remainder  of  the 
estate;  for  there  was  another  security  to  be  answered. 
That  could  not  be  conveyed,  till  XjSidy  Catherine  was 
dead.  A  moiety  was  conveyed ;  as  there  was  then  an 
end  of  the  obscurity  and  infirmity  belonging  to  the  title : 
but  the  residue  was  not  to  go  out  of  the  trustee ;  as 
Lady  Catlwrine  was  living.  I  am  bound  to  presume, 
that,  whenever  the  danger  of /S^^.  C/i^es  and.jHeron's  was 
.  .  at: 


CASES  IN  CHANCERY. 


269 


At  an  end,  when  that  time  arrived,,  which  was  designated 
by  the  period  of  eleven  years,  or  any  period,  at  which 
k  could  be  said,  there  was  no  more  danger,  then  that 
estate  was  to  be  saleable,  and  a  re-conveyance  was  to  be 
made. 

•  There  is  an  answer  then  as  to  the  length  of  time. 
Am  I  not  to  presume,  that  St.  Clere's  and  Heron' ^  is  a 
good  estate  to  ihe  purchaser  ?  It  has  not  been  disturbed 
for  140  years.  If  any  claim  were  now  set  up,  is  it 
possible  to  say,  such  a  Plaintiff  could  recover  in  eject- 
ment? If  that  could  be  supposed,  would  not  this 
Court  grant  a  perpetual  injunction  against  him;  upon 
such  a  title,  after  uninterrupted  possession .  for  140 
years  ? 

Here  then  is  the  application  of  these  principles.  I 
*^  presume  a  conveyance  from  the  trustee  of  the  estate, 
mtended  as  an  indemnity  against  incumbrance,  when  for 
a  century  and  more  every  idea  of  an  incumbrance  has 
been  at  an  end;  and,  if  these  presumptions  are  made 
after  ^  or  30  years,  because,  the  party  being  out  of 
possession,  all  presumption  is  against  him,  I  make  it  in 
this  instance.  It  would  be  very  different,  if  the  intention 
had  not  appeared  upon  the  deed.  But,  when  the  time  is 
designated,  viz.  1 1  years,  if  I  cannot  do  this  at  the  end 
of  140  years,  it  is  admitted,  this  objection  must  continue 
to  any  period.  By  supporting  this  objection  I  should  lay 
down  a  rule  most  dangerous,  and  destroying  the  very  rea- 
son of  legal  presumption.  There  is  a  defect  and  omis- 
sion in  the  deed ;  not  providing,  that,  when  the  annuities 
are  satisfied,  there  shall  be  a  conveyance  of  the  other 
moiety.  My  judgment  is,  that  at  this  distance  of  time  I 
ought  to  presume,  that  this  re-conveyance  has  been  made. 
I  agree,  I  must  make  that  presumption.  My  judgment 
is  founded  upon  this ;  and  I  make  the  presiunption 

without 


1B06. 
Hillary 
Waller. 
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vithout  sending  it  to  Law;  b^ing  confident,  a  Jiidga 
must  tell  a  Jury,  they  ought  to  presume^  and  they 
would  presume,  that  this  re-conveyance  had  been 
made* 


Therefore  I  am  of  opinion,  that  this  Decree  ougKt  to 
be  aflSrmed.  I  give  my  judgment,  laying  down  the  ge- 
neral principle  of  Law;  and  saying,  this  case  oomea 
within  it.   Nothing  follows  as  to  other  cases  (91). 

(91)  See  Cooke  y.  Soltau,  2  Sim.  ^  Stu.  154. 


I80ff.  MATTHEWSON  d.  STOCKDALE. 
Feb.  27th. 

Though  Copy-  MOTION  was  made  to  dissolve  an  Injunction,  re-» 

right  cannot  straining  the  Defendant  from  publishing  an  Ewi 

SiJ/JiLS  Calendar  or  Directory ;  which  the  Plaintiflfe  al- 

lendar  as  a  "  ^  infringement  of  their  copyright. 

general  sub- 
ject, any  more  represented  by  the  answer,  was, 
than  in  a  map,  that  the  Defendant  had  originally  undertaken  a  work  of 
chart,  series  of  this  nature ;  accepting  an  offer  by  the  Plaintiffs,  who 
chronology,  ^^^^  clerks  in  Ae  India  House ,  to  procure  correct  lists ; 
^e'indWidad  ^bich  the  Defendant  gave  them  five  guineas  a-year 
work  •  and  between  them.  Disputes  arishig  upon  their  demanding 
where  it  can  be  ^  increase  of  salary,  which,  ap  the  Defendant's  prin- 
tracedythatan-  cipal  object  in  engaging  them  was  the  opportunity  of 
other  work  up-  representing  in  *the  title-page,  that  the  work  was  cor^ 
on  the  same  rected  at  the  India  House,  he  refused,  the  Plaintifis 
subject  is,  not  applied  to  Debreit,  another  bookseller,  who  had  set  up 

original  com-  ^  gunilar  WOTk ;  which  the  Defendant,  not  considering 
pilation,  but 

a  mere  copy,  ^ 
with  colourable  variations,  will  be  protected  by  Injunction;  which  in  this 
instance  was  continued  until  the  hearing  without  a  trial  at  law. 
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ikat  work  an  infringement  of  his  copyright^  did  not  at*  1806. 
tempt  to  oppose;  and  at  length  the  Plaintiffs  undertook, 
and  eoDtinuedy  Debreti's  woA ;  the  copyright  in  which 


Matthewson 


V. 


tbk  Bill  sought  to  protect.  Stockdalb. 

Upon  inspection  of  the  books,  though  there  was  some 
trifling  Yariation  in  the  titles,  the  mode  of  printing  was 
exactly  the  same :  the  pages  containing  the  same  number 
of  lines:  the  indexes  were  the  same;  and,  though  the 
De&ndant  had  inserted  some  new  matter,  principally 
the  Ceylon  Establishment,  which  was  introduced  into  the 
middle  of  the  book,  the  pages  were  continued  by  means 
of  asterisks,  for  the  purpose,  as  was  insisted  for  the 
Plaintiffs,  of  using  their  Index  without  variation.  An- 
other instance  of  dose  imitation  was  pointed  out  in  the 
name  of  Smith;  there  being  of  course  a  long  list  of 
persons  of  that  name;  and,  the  Plaintiffs  npt  having 
adopted  the  mode  of  talking  thei|||Christian  names  in 
alphabetical  order,  neither  was  that  mode  taken  by  the 
Defendant ;  all  those  names  being  inserted  in  his  book, 
exactly  as  they  stood  in  that  of  the  Plaintiffs,  without 
any  particular  arrangement.  An  error  in  the  Plaintiffs' 
book,  via.  the  word  "  Commissioner"  for  "  Controller" 
was  also  followed  by  the  Defendant.  The  price  of  the 
Plaintiffs'  book  was  5s.  6d. :  that  of  the  Defendant's 

Mr.  Richards  and  Mr.  Heald,  in  support  of  the  mo- 
tion, observing,  that  there  is  considerable  doubt,  whether 
any  copyright  can  be  inherent  in  such  a  subject,  insisted, 
that  the  piracy,  if  any,  was  cpmmitted  by  the  Plaintiffs ; 
the  Defendant  having  possession  first.  They  compared 
a  work  of  this  nature  to  a  sea-chart;  any  man  has 
clearly  a  right  to  publish  amendments  and  additions : 
but,  if  he  publishes  them  alone,  without  the  whole,  the 
work  will  be  incomplete  and  useless.    It  is  difficult  to 

reconcile 
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180e«  reconcile  Lord  Mansfield  with  Lord  Kenyon  in  the  cases 
Matthbwson  '^^^^^  ^*  Moore (92),  and  Triwier  v.  MwrrayC aS> 
Lord  Kenyoris  comparison  to  the'  Case  of  Poems  does  not 
Stockdalb.  hold:  in  that  instance  there  is  no  necessity  to  puhlish 
the  original  work  ;  as  there  is  in  th^  case  of  a  sea-chart, 
or  such  a  work  as  this.  Additional  poems  might  be 
published  separately,  having  no  connection  with  the 
original  work.  The  dflemma  as  to  works  of  this  nature 
is^  that  either  the  public  cannot  have  the  corrections; 
or  the  author  of  them  must  include  the  original  work 
in  his.  The  indexes,  consisting  only  of  names,  must  be 
the  same.  From  some  passages  of  Lord  Mansfield z 
judgment  in  Millar  v.  Taylor {94})  it  seems,  that  this 
Court  will  not  interfere  by  injunction  without  a  clear 
case :  the  effect  in  a  work  of  this  nature  being  irreparable 
mischief. 

The  Solicitor  Q^al  and  Mr.  fVyatty  for  the  Plain- 
tiffs, not  maintaining,  that  an  tlcut  India  Calendar 
generally,  is  the  subject  of  copyright,  insisted,  that  the 
Plaintiffs  have  a  copyright  in  their  particular  work ; 
'and,  that  the  Defendant's  publication  appeared  upon  in- 
spection to  be  a  palpable  piracy,  a  most  servile  imitar 
tion.  They  observed,  that  some  passages  in  Lord  Eldon^s 
jiidgment.in  the  Universities  of  Oxford  and  Cambridge 
V.  Richardson  (95),  and  Hogg  v.  Kirby  (  96  ),  shew,  that 
the  passage  in  Millar  v.  Taylor,  that  have  been  referred 
to,  are  not  now  Law ;  and,  that  the  rule  now  is,  that 
•the  Court  will  uphold  the  Injunction,  if  there  is  doubt; 
and  it  is  incumbent  on  the  Defendant  to  clear  away  the 
*  doubt. 

Mr. 

(92)  1  Efut,  361,  It.  (95)  Ante,  Vol.  VI,  689; 

(93)  1  Ea9t,  363,  ».  see  page  707. 

(94)  4  Burr.  2308.    Sec        (96)  Ante,  Vol.  VIII,  215. 
pages  2377,  2400. 
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Mr»  Richards f  jn  Reply,  observed,-  that  in  this  case  IBM. 
m  was  no  such  ground  of  jurisdiction^  as  in  Hogg  v. 
irdy.*  a  breach  of  confidence;  that  the  Plaintiff's 
pyright  is-  very  questionable ;  and»  without  putting  it  Stock:dalb« 
;  strong  as  the  passages  in  MiUar  v.  Taylor,  which 
▼e  been  since  corrected,  the  Court  must  be  satisfied^ 
M  the  law  is  most  likely  to .  be  with  the  Plaintiff: 
bexwise  the  Court  will  not  interfere ;  for  .the  Plaintiff 
inds  upon  the  law. 

T/w  Lord  Chancellor. 
Thinking  it  dangerous  to  carty  this  doctrine  of  copy- 
;ht  too  far,  the  turn  of  my  mind  would  lead  me  to  a  dif* 
tnt  decision  of  this  case  firom  that,  which,  following 
lat  I  find  the  established  law,  I  mean  to  give.  SeverAl 
les  have  occurred,  in  which  it  was  at  least  as  difficult 
maintain  copyright ;  and  yet  it  has  been  maintained, 
the  case  of  Dr.  Truster's  Chronology  aU  the  re- 
xkable  events,  the  accounts  of  eminent  persons,  every 
Iter  of  curiosity  and  interest,  were  subjects  of  infor* 
Aon,  past  and  gone  by ;  which  could  not  be  altered. 
1  human  events  are  equally  open  to  all,  who  wish  to 
I  to  or  improve  the  tnaterials,  already  collected  by 
leirs;  making  an  original  work.  No  man  can  mo- 
^cdize  such  a  subject.  Therefore  Dr.  Truster  had  no 
bt  to  call  upon  that  Defendant ;  if  his  mind  haid  been 
icerned  in  the  complication;  endeavouring  to  make 
provements  and  additions.  The  case  did  not  reach 
decision;  but  went  to  an  arbitraticm.  But  it  was 
led  by  the  Court,  that,  if  the  Defendant's  work  was 
copy  from  the  others  availing  himself  of  aU  the 
angement,  with  alterations  merely  colourable,  there 
dd  have  been  no  doubt  upon  the  right  of  Dr.  Truster 
a  verdict;  and  finally  he  had  the  decision  in  his 
our. 

IToL.  XII.  S  There 
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18M.  There  are  several  other  cases.   The  next  is  the  case 

of  a  map ;  and  this  Defendant  was  the  Defendant  in 
Matthbwsoh  ^i^j  published  the  very  interesting  work  of 

Btocsoalb.  the  late  Mr.  Bryan  Edwards^  and  in  it  a  map  of  the 
Island  of  St.  Domingo.  The  Defendant  had  not  made  a 
Hiap  from  actual  surveys ;  employing  persons  to  improve 
or  correct;  but  took  a  copy,  with  merely  colourable 
alterations.  It  might  be  asked,  how  is  it  possible  to  have 
a  Copyright  in  a  Map  of  the  Island  of  SU  'Domhgot 
Must  not  the  mountains  have  the  same  position:  the 
rivers  the  same  course  ?  Must  not  the  points  of  land, 
the  coast  connecting  them,  the  names  given  by  the  in- 
habitants, every  thing  constituting  a  map,  be  the  samet 
All  those  objections  were  urged*  The  answer  was,  thai 
the  subject  of  the  Plaintiff's  daim  was  a  map,  made  at 
great  expence,  from  actual  surveys;  distinguished  from 
former  maps  by  irainrovements,  that  were  manifest :  the 
Defendant's  map  was  a  s^vile  imitation ;  requiring  no  ex- 
pence, no  ingenuity ;  possessing  nothing,  that  could  confix 
copyright* 

In  the  case  of  the  Chart  of  the  English  Channd  I 
had  to  contend  against  the  daim  of  copyright  in  such  a 
subject;  and  the  same  observations  were  made.  Must 
not  the  latitude  and  longitude  of  the  several .  p<rints 
upon  .the  adjoining  shores,  and  the  soundings,  be  die 
same,  as  they  were  placed  by  nature  7  They  most  bt 
the  same ;  or  the  chart  must  destroy  the  mariner.  What 
room  then,  can  there  be  for  origihafity  upon  audi  a 
subject?  That  may  be  a  reason  for  not  making  a 
new  chart  oor  map :  bnt  it  is  no  reason  Ibr  a  serrik 
Bnitaftion* 

Then  how  can  this  be  detected  ?  If  both  are  oone^ 
there  will  be  considerable  difficulty  in  determining,  wbcr 

ther 
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iher  both  are  not  original.    I  admit,  no  man  can  monp^  1B06. 
polize  such  subjects  as  the  Channiel,  the  '^^^4  j[^ythewsom 

of  Si.  Domingo,  or  the  events  of  the  world ;  and  every 
man  may  take  what  is  useful  from  the  original  work;*  Stockdalb» 
improve,  add,  and  give  to  the  pubUc  the  whole,  com- 
prising the  original  work,  with  the  additions  and  im- 
jHTOvements;  and  in  such  a  case  there  is  no  invasion  of 
any  right.  In  the  case  of  PcUterson^  Road-Book  (97) 
the  roads  were  there:. the  distances  the  same:  all  these 
things  must  be  the  same.  Error  cannot  be  introduced 
for  the  sake  of  originality.  But  Cary  succeeded  upon 
this  point;  whetlter  the  one  was  a  copy  of  the  other; 
or,  the  roads,  and  every  memorable  place  in  England, 
being  open  to  both  parties,  the  one  had  made  use  of  the 
other's  work^  as  information,  which  he  was  to  add  to, 
or  improve;  not  to  make  a  servile  copy.  It  turned  out 
ki  these  cases,  that  the  very  errors- were  copied.  The 
charts,  representing  twenty-five  fathoms  water,  where 
there  was  dry  land,  would  have  wrecked  the  mariner.  In 
the  Boad-Book,  where  Mr.  Justice  Grose' %  beautiful  seat, 
The^  Priory,  is  noticed,  an  error  in  printing  his  name 
waa  exactly  copied.  This,  occurring  in  several  ijistraces, 
was  so  decisive,  that  the  judgment  of  the  Court  was,  that 
the  one  work  was  a  copy  of  the  other. 

Applying  these  observations  to  this  case,  the  manner^ 
itt  which  it  was  put  in  support  of  this  motion,  made  a 
•trof^  impression  upon  me;  and  I  had  an  inclination 
to  .dissolve  the  injunction  j  apprehending,  that  I  might 
k]t}«r«  the  Defendant;  for  it  was  well  observed,  that 
diere  is  great  difference  between  works  of  a  permanent 
and  of  a  transitory  natinre.  The.  case  upon  the'  former 
may  be  brought  to  a  hearing.   But  the  effect  is.very 

different 

(07)  Cory  v^  Longman,  1  Eatt,  358.  Cdry  v.  Faden,  ante, 
▼ol.  V,  24 ;  see  the  note,  page  26.  •      •  ^ 
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different  upon  a  work  of  this  kind,  perishable  ;^  par- 
ticularly in  this  instance ;  consisting  of  the  names  of 
persons  continually  fluctuating :  a  work,  that  would  be 
Stockdalb.  good  for  nothing  in  another  year.  The  Defendant  had 
an  opportunity  of  shewing  by  bis  answer,  that  this  is 
not  a  case  for  an  injunction;  as  it  would  not  be»  if 
I  only  found  the  same  names,  additions,  and  places, 
in  which  respect  the  works  must  be  similar,  with  im- 
provements, amendments,  and  additions.  The  Defend- 
ant might  have  pointed  out,  what  the  amendments  are: 
but  he  has  put  that  upon  me ;  aDedging,  that  he  has 
made  a  great  niunber  of  amendments ;  and  referring 
to  an  inspection.  I  have  inspected  this  work.  The 
first  observation,  that  occurs,  is,  that  a  work  of  this 
nature  wasr  begun  by  the  Defendant  at  a  period  more 
early  than  the  Plaintiff^'s  work.  There  is,  however, 
no  contention  between  these  parties  for  a  copyright 
in  an  Ecut  India  Calendar ;  which  certainly  is  not  a 
subject  of  copyright.  But,  if  a  man,  from  his  situ- 
ation having  access  to  the  *  repositories  in  the  Ifidia 
House,  has  by  considerable  expence  and  labour  pro- 
cured with  correctness  all  the  names  and  appointments 
on  the  Indian  Establishment,  he  has  a  copyright  in 
than  individual  work;  which  has  cost  him  consider- 
able expence  and  labour ;  and  employed  him  at  a  loss  in 
other  respects ;  though  there  can  be  no  copyright  in  an 
India  Calendar,  generally.  In  1806  the  Plaintiff's  book 
c^me  out,  at  the  price  of  6d.  The  Defendant 
thinking  it  imperfect,  and  capable  of  improvemept,  the 
natural  inference  is,  that  his  book  would  be  more  ex- 
pensive. But  he  publishes  at  the  price  of  2s.  6d. :  his 
determination  to  publish  probably  being  subsequent  to 
the  publication  of  the  other  work:  and  the  foundation 
of  his  syccess  therefore,  enabling  him  to  sell  at  that  re- 
duced price,  that  he  did  not  go  to  the  expence  of  ori- 
ginal compilation ;  but  made  a  fac  simile  of  another 

work. 
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-work.    I  have  compared  these  books;  and  find,  that  ISOt. 


in  a  long  Ust  of  casualties,  removals,  and  deaths,  there  „  . 

AlATTHRWSllN 

is  not  the  least  variation,  even  as  to  situation  in  the 
page.  Upon  the  evidence  in  a  Court  of  Law  there  Stockoau. 
:Would  be  scarcely  any  thing  to  try ;  and,  though  I  do 
not  approve  extending  copyright  too  fSur,  I  am  hound 
Under  these  circumstances  to  continue  this  injunction 
to  the  hearing ;  for  the  Defendant  would  merely  have 
.  to  account  at  the  r^te  of  SU*  6d.  for  each  book ;  and, 
if  his  pubGcaition  proceeds  at  that  reduced  price,  it  will 
be  impossible  for  the  Plaintiffs,  obliged  by  the  expehce 
they  have  been  at  to  charge  a  much  higher  pric^  io  sell 
«iK)ther  copy. 


M'DONALD  V.  HANSON.  «»0«. 

.  March  14f  A. 

^jpHIS  bill  was  filed  by  assignees  under  a  Commission   Assigoees  is 

of  bankruptcy  for  the  specific  performance  of  an  Bankruptcy 
i^fpVKement  by  the  Defendant  to  purchase  an  estate.   The  hound,  aiother 
agreement  was  expressed  in  the  usual  manner.  The 
usual  reference  to  the  Master  was  directed;  and,  the  Jj^^?  ui^^ 
Report  being  against  the  title,  the  cause  came  on  for  guarded  by 
fiurther  direetiona.  express  stipn- 

lation. 

Mjt.BtcIiardt  and  Mr.  Hatt,  for  the  Plamtiffs,  eon-  Their  Bill  for 
tended,  that  upon  the  authority  of  Pope  v.  Simpson  {98 )  •  •pocific  per- 
the  Defendant  ought  to  be  compelled  to  accept  the  title  ^o«*™ance 
from  assignees  under  a  Commission  of  bankruptcy;  though 
not  such  a  title  as  a  purchaser,  generally,  would  be  against  the 
eompelled  to  take.   At  least,  the  Defendant  ought  either  title,  was  dit- 
to take  the  title,  as  it  is,  or  to  put  an  end  to  the  con-  missed, 
tract;  and  deliver  it  up* 

The  ^ 

(9B)  Ante,  VoL  V,  146. 
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ThiB  Solicitor  General  and  Mr.  Heald,  for  the  Defend- 
anty  insisted,  that  the  case  cited  could  not  be  sup- 
ported; that  the  Defendant  was  entitled  to  dismiss  the 
bill ;  and  there  was  no  instance  of  compelling  him  to 
^ve  up  the  contract  under  such  circumstances;  ob- 
serving, that  he  might  choose  to  bring  an  action 
upon  it. 

The  Master  of  the  Rolls. 
I  never  could  conceive,  why  Lord  Mosslyn  should  have 
thrown  out  that  opinion  in  Pope  v.  Simpson;  which 
Was  not  necessary:  the  objections  being  considered  fri* 
volous.  If  assignees  in  bankruptcy  choose  to  advertise, 
that  they  have  not  good  title,  or,  that  they  will  sell  duly 
such  title  as  they  have,  that  is  another  thing.  But,  if 
they  advertise  in  the  common  way,  there  is  no  reason, 
why  they  should  not  be  bound,  as  other  persons.  In 
Spurrier  v.  Hcmcock  ( 99  )  Lord  Alvdnletf  had  no  concep- 
tion, that  assignees  had  such  an  exception  in  tlieir 
&vbr. 

As  to  the  question,  whether  the  Defendant  must  either 
take  the  title,  as  it  is,  or  deliver  up  the  contract,  the 
bill  is  filed  to  obtain  a  specific  performance;  and  must 
be  dismissed  ( 100  )• 


1806. 


M'Donalu 

V. 

Banson. 


(99)  Ante,  Vol.  IV,  667.      Simpson  is  over-ruled ;  see 

(100)  The  ease  of  Pope  v.    the  note,  ante,  Vol.  V,  14% 
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HOLMES  e.  CUSTAKCE.  isoe. 

HmrdHHh. 

JSJAC  HAUGHTON,  of  Norwich,  ty  his  WiU,   Bequest  "  to 

dated  the  1st  ot  May,  1789,  gave  the  following  among  "  the  children 

other  legacies :— "  And  to  the  children  of  Robert  Holmes,  " 

«'  late  of  Normch,  and  now  ot  London,  the  sum  of  lOOt  "  ^'J?*'' 
„      .      „  "of  Norwiek, 

•-P^^-  "and  now  Of 

Londom,  the 

The  testator  directed  his  legacies  to  be  paid  within  «<  0am  of  1001. 
twelve  months  after  Us  decease;  and  appointed  his  sister  apiece."  i?cH 
Mary  Haughton  sole  executrix.  bert  Hohmet 

had  left  iVbr- 

The  t^tator  died  soon  afterwards.   The  bifl  was  filed  J^^.JJJJ 
in  1804,  hy  James  Holmes,  the  only  surviving  child  of  jj^ j  jn 
Robert  Holmes,  claiming  the  legacy  of  lOOt  and  inte-  g^^^yj  jeart 
E^st^  against  the  executor  of  Mary  Haugkton.  before  the 

WiU.  His 

The  defence  set  up  by  the  answer  and  depositions,  only  sorviviog 
was,  that  the  name     Robert^  was  inserted  by  mis-  child  entitled 
take  of  the  testator,  instead  of  "  George-:'  both  Robert  ^  the  legacy^ 
and  George  Holmes  being  distantly  related  to  the  tes-  ■K^^'***  ^ 
tator,  the  former  being  dead  at  the  date  of  the  WiU;  ^jJJJ^^  Jj* 
having  died  in  London  m  17825  leaving  the  Plaintifl^  QeorgtHobnes 
his  only  surviving  child:  the  only  other  child  he  bad,  f^pm^pi^  ^£ 
a  daughter,  having  died  in  her  infancy:  Robert  Holmes  Nmoick,  re* 
having  gone  from  Norwich  to  London  sX  the  age  of  14  siding  in  jLom- 
or  16,  and  only  occasionally  visited  Norwich  aft;erwards  ^  «t  the  tes- 
until  his  marriage;  from  which  time  until  his  death  he  death, 
resided  in  Xoitdoit .-  George  Holmes  having  been  formerly  ^^^^  the^sng- 
of  Normch,  being  resident  in  London  at  the  testator  s  f^^^*^*^  ^ 
death,  and  having  several  children  \  some  of  whom,  re-    ^y^^  thght  not 
siding  at  Norwich,  were  in  habits  of  intima^cy  with  the  barred  by 
testator.     Under  the  impression  from  these  circum-  merely  signing 
jitances  Mary  Haughton  had  paid  to  each  of  the  child-  *  receipt  as  a 

j,^^  witness  upon 
payment  by 

the  executor  to tfa^  adverse  party;  not  amouating  to  a  rdease  or  fraud* 
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ren  of  Oeorge  Holmes  100/.  The  Defendant  also  relied 
on  the  circumstance,  that  the  Plaintiff  was  subscribing 
witness  to  a  receipt,  given  by  a  trustee  upon  payment 
to  him  of  the  legacy  of  one  of  those  '  children  upon 
certain  trusts:  the  Plaintiff  being  then  Clerk  to  that 
trustee* 

The  Solicitor  General  and  Mr.  CuUen,  for  the  Plain- 
tiff, distinguished  this  case  from  the  case  of  a  mistake 
of  a  name  ( 1  ),  corrected  in  favour  of  a  legatee  by 
circumstances  of  description,  sufficiently  pointing  out  the 
person ;  observing,  that  in  this  instance  there  was  a  per- 
son named  Robert  Holmes ;  that  he  had  children,  and 
the  mistake  was  in  the  description  only.  They  cited 
Delmare  v.  RobeUo  (  2 ). 

Mr.  Alexander  and  Mr.  Trower^  for  the  Defendant, 
insisted,  that  this  was  a  mere  mistake;  which  the  Court 
would  correct ;  and  that  the  description  could  not  ap-. 
ply  to  Robert  Holmes :  who  had  left  Norwich  .many 
years  ago;  when  he  was  very  young;  and  was  not 
living  at  the  date  of  the  Will ;  and  bad  left  only  one 
child.  - 

The  Master  of  the  Rolls. 
It  is  perfectly  true,  that  this  Will  cannot  be  varied. 
If  this  had  not  been  a  case  of  competition,  but  the 
executor  had  taken  the  objection,  the  name  of  Robert 
Holmes  being  found  in  the  Will,  very  strong  evidence 
would  be  necessary.  As  to  the  mistake  of  the  name, 
what  I  am  to  collect  is,  either,  if  the  testator  himself 
wrote  the  Will,  that  he  wrote  the  name  "  Robert "  by 
mistake,  when  he  meant    George  ;     or  that,  if  an-. 

other 

(1)  Parsons    v.    Parsons,       (2)  ZBro.C.  C,  446;  ante, 
ante.  Vol.  I,  266  ;  see  the     Vol.  I,  419* 
note,  267. 
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;«lher  peirson  wrote  the  Willi  that  person  hy  inUappre- 
hension  of  the  testator's  instructions  wrote  the  name  of 
Robert**  for  George  J*  Then,*  considering  it  as  a 
ease  of  competition,  nme  of  these  circumstances  will 
do.  First,  as  to  the  description,  late  df  Norwich,** 
not  answering  to  Robert,  who  had  not  resided  there 
for  many  years,  every  one  knows  the  sense  of  late " 
is,  not  recently,  but  formerly,  of  Norwich.  Then,  as 
to  the  circumstance,  that  he  was  not  living  at  the  date 
of  the  Will ;  he  was  at  a  distance ;  and  the  testator 
might  not  have  known  his  death ;  or  might  have  for- 
gotten it.  As  to  his  having  left  only  one .  child,  the 
legacy  being  given  to  the  children,**  the  testator,  being 
at  a  distance,  might  not  have  known  the  state  of  his 
fiunily ;  and  meant  only,  that,  if  he  had  children,  they 
should  have  the  legacies.  In  the  case,  of  Dehnare  v* 
RobeUo\S)  the  evidence  was  very  strong;  amounting  to 
a  high  degree  of  probability,  that  the  testator  intended 
his  sister  Rebecca  ;  yet  Lord  Ihurlow  would  not  venture 
'so  to  decide.  I  cannot  therefore  vary  the  Will  upon  this 
evidence. 


HOLMBS 
V. 

COSTANCB. 


I  have  some  doubt  as  to  the  effect  of  the  paper,  that 
is  produced.  The  way,  in  which  that  .struck  me,  is,  as 
a  fraud  upon  the  other  party :  if  the  payment  was  made 
upon  the  Emission  of  the  Plaintiff,  that  he  was  not 
the  person.  But  it  cannot  have  that  effect;  for  they 
proceed  without  any  communication  with  tiiat  person. 
Their  payment,  or  resolution  to  pay,  did  not  originate 
in  any  communication  with  him :  but  they  exercised 
their  own  judgment;  and  then  it  comes  to  this  only, 
that  the  Plaintiff  did  not  resist.  There  must  be  either 
something  of  a  release,  or  a  fraud  by  him  in  not 
setting  up  his  claim.  Clearly  this  does  not  amount  to 
H  release  by  him,  nor  any  fraud  in  him.    It  does  not 

appear, 

0)  3  Bro,  a  C.  446,  ante,  Vol.  I,  412. 
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appear,  that  be  represented^  that  his  fiather  was  not  the 
person  intended.  They  took  it  upon  themselves :  and 
he  acquiesced.  There  is  not  enough  Aerefore  to  bar 
the  chum  to  this  legacy ;  which  must  be  decreed  with 
interest. 


1806. 

March  12th,  SANDERS  v.  POPE. 

andmh. 

ReUef  against  JgY  Indenture,  dated  the  15th  of  March,  ll99.  Pel- 
Forfeiture,  •  tatt  Pope  demised  a  public-house  and  premises  a- 
where  com-  Mitcham  to  Samuel  Sanders,  his  executors  and  adminis^ 
pensation  can   ^^^^   f^,  ^  gg  years  from  Miehadhnas  pre- 

be  made;  as 

against  a  clause  annual  rent  of  S5/.;  subject  to  a  core- 

of  re-entry  for  among  others^  that  Samuel  Sanders,  his  executors 
breach  of  a  administrators,  shall  and  will  before  the  end  of 

corenanttolay  the  first  five  years  of  the  said  term,  lay  out  and.  ex- 
ont  a  specific  pend  the  full  sum  of  200/.,  m  substantially  repairing 
sum  m  repairs  |m j  improving  the  premises ;  and  a  farther  covenant 

m  a  given  proviso,  that  Sanders,  his  executors  or  administra- 

time;  and  not  .         ,  „  '  m      .       ^  r 

limited  to  cases  ^     assign,  transfer,  or  set  over, 

of  accident,  present  indenture  of  lease,  or  the  term  hereby 

&c.  but  even  glinted,  or  any  part  thereof,  or  let,  demise,  or  grant, 
against  neg-    the  said  demised  premises,  or  any  part  thefeof,  to  any 
ligence,  and    person  or  persons  whatsoever,  for  and  during  .the  said 
volontary  acts.  fi^Ym  hereby  granted,  ot  any  part  thereof,  without  tfie 
ficence  and  consent  of  Pope,  his  heirs  or  assigns.  In 
writing,  &e. ;  provided,  and  it  is  hereby  agreed  and 
declared,  that  if  the  said  yearly  rent,  or  any  part,  siiall 
be  unpaid  by  the  space  of  21  days,  &c.  or,  if  the  said 
Samuel  Sanders,  his  executors  or  administrators,  shall 
or  do  assign,  transfer,  or  set  over,  this  present  inden- 
ture of  lease,  or  the  term  hereby  granted,  or  any  part 
thereof,  or  let,  demise,  or  grant,  the  said  demised  pre- 
mises, 
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Bakes,  or  any  part  thei^f,  to  any  person  or  persons 
whatsoever,  for  or  during  the  said  term  hereby  granted, 
or  any  part  thereof,  without  such  Hcence  or  consent  as 
aforesaid;  or,  if  breach  or  default  shall  happen  to  be 
made  in  performance  of  aD,  cgr  any  or  either  of,  th^ 
covenants,  conditions,  or  agreements,  herdn-^before  men^ 
tioned  and  contained,  on  the  tenant  or  lessee's  part,  the 
term  shall  cease ;  and  it  shall  be  lawful  for  Pellqit  Pope, 
his  heirs  and  assigns,  to  re-enter,  %c. 

By  articles  of  agreement,  dated  the  23d  of  Aprit, 
1799,  it  Vas  declared,  that  Samuel  Sanders  undertook 
to  ex.ecute  an  assignment,  by  way  of  mdrtgage  of  hit' 
lease  from  Pope  to  Jokn  Phitlips,  for  securing  the 
payment  of  a  debt,  and  a  fiurther  sum  Phillips  was 
then  to  advance,  in  satisfaction  of  the  debt,'  and  costs^ 
in  an  action  brought  against  jKtiitcfer^,*  and  that  SaU' 
ders  thereby  consented,  ttiat  his  said  lease  might  be 
forthwith  put  into,  and  remain  in  the  hands  of  Phillips, 
until  the  mortgage  should  be  executed.  The  lease 
was  deposited  accordingly:  but  Sanders  died  inJune^ 
1799,  the  assignment  of  the  lease  not  having  beea 
executed. 

The  Bill  was  filed  in  March  1804^  by  the  admhustrator 
of  Sanders,  and  hy  Phillips  f  stating,  that  no  part  of 
the  sum  of  3001.  had  been  kid  out;  that  an  ejectment 
had  been  brought  in  the  names  of  Pope,  and  James 
Moore,  to  whom  Pope  had  sold  the  premises ;  and  in- 
sistingi  that  though  the  interest  6t  the  Haintifis  was 
forfeited  at  Law,  by  breach  of  the  covenant  to  repair^ 
the  Plaintiffs  are  entided,  in  Equity,  for  the  residue  of 
the  term.  Upon  laying  but  the  sum  of  900L  in  repaikrs, 
or  otherwise  making  compensation  for  the  breach ;  in- 
sisting, tiiat  the  clause  of  re-entry  wiU  inserted  with  a 
view  merely  of  ctaipellifl^  execution  of  the  coveiiant  tb 
laymit  SOOlp  in  repairs;  and,  that  the  breach  is  open 

to  • 


i8oe. 


Sandehs 
Pope. 
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to  compensation ;  as  in  any  other  case  of  penalty,  fbr 
securing  the  performance  of  a  covenant.  The  Bill 
prayed  accordingly  a  declaration,  that  the  Plaintifia  are 
entided  for  the  residue  of  the  term,  upon  laying  out 
SOOl.  in  repairs,  and  otherwise  making  compensation  fofr 
tibie  breach  of  the  covenant  to  ky  out  that  sum  in  repairs 
on,  or  previous  to  Michaelmas,  1803,  which  Plaintifls 
are  ready  and  willing,  and  hereby  offer,  to  do. 

Evidence  was  entered  into  by  the  Plaintiffs  to  sh^w, 
that  the  premises  had  sustained  no  material  injury  by 
the  lapse  of  time;  and  by  the  Defendants,  that  tiiey 
were  in  a  bad  state,  and  it  would  cost  upwards  of  SOOL 
to  put  them  in  tenantable  repair  for  a  lease  for  twenty- 
one  years,  and  there  had  not  been  any  repairs  done  for 
.£ve  years  preceding. 

The  SMeitor  General,  litr.  CuUen,  and  Mr.  Gtrdfe- 
stime,  for  the  Plaintiff. 
The  fiict  is  established  in  evidence,  that  no  damage 
has  been  sustained  from  the  omission  to  lay  out  the  sum 
of  SOO/.,  according  to  the  cov^iant.  The  consequence 
lis  manifest,  that,  the.  repairs  required  not  being  of  such 
a  nature,  that  any  damage  has  arisen,  the  premises  wiU 
be  in  a  better  condition  by  the  expenditure  at  this  time: 
the  delay  operating  in  favour  of  the  landlcnrd.  Even 
upon  the  Defendant's  evidence  the  inference  of  da- 
mage from  the  breach  of  this  covenant  is  not  condo- 
mwe :  the  question  being  upon  the  damage  at  the  par- 
ticular period ;  not,  what  may  have  been  the  consequence 
since. 

This  Bin  stands  upon  the  equity,  giving  relief  against 
forfeiture,  where  the  party  may  be  put  in  the  sam6 
situation,  as  if  the  covenant  had  not  been  broken) 
where  it  rests  in  pecuniary  compenjuttion;  as  in  the 

instance 
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instieince  of  non-payment  of  rent;  for  wbicfa  there  is  no  ieo0. 
other  ground;  though,  by  Statute (4)  the  bill  inust  be 
filed  within  a  certain  time.  The  case  of  Hack  y.  Leo^ 
%ard(5),  b  precisely  this  case:  relief  against  a  forfei-  Popb« 
ture  for  not  doing  repairs.  That  case  was  not  cited  in 
the  late  case  of  Wcutman  v.  Calcra/i{6).  The  principle 
of  relief  in  these  cases  b  also-  established  by  Cage 
Russel{7),  and  Grimttone  y»  Bruce Descarlett  v« 
Dennett  (9),  Wafer  v.  Mocatto  ( 10),  Rose  y.  Rose  ( 11 ) ; 
and  it  has  been  extended  beyond  involuntary,  to  wilful, 
breaches :  Northeote  v.  Duke  ( 12  )•  In  Hack  v.  Leonard 
the  covenant  was,  generaDy,  to  repair.  This  iS  rather 
analogous  to  the  case  of  a  stipulation  to  employ  a  specific 
'  snm  for  a  particular  purpose.  There  certainly  are  cases 
in  which  the  C!ourt  has  refused  relief  against  the  conse- 
quences of  negligence  to  repair,  upon  gross  and'wilfiil 
delay  by  the  lessee,  after  repeated  applications ;  and 
where  the  landlord  cannot  be  restored  to  the  same  situa- 
tion :  in  the  case,  for  instance,  of  an  assignment  with- 
out licence ;  where  the  Court  cannot  ascertain  the  pe- 
cuniary compensation  for  having  a  tenant  forced  upon 
lum  t  in  Eaton  v.  Lyon  ( 13 )  Lord  Ahanley,  speaking  of 
covenant,  says,    if  by  inevkable  accident,  if  by  fraud, 

by  surprise,  or  ignorance,  not  wilful,  parties  may 
"have  been  prevented  from  executing  it  literally,  a 
^'  Court  of  Equity  will  interfere ;  ^ahd  upon  compensa- 
"  tion  being  made,  the  party  having  done  every  thing 

in  hb  power,  and  being  prevented  by  the  means  I 
*f  have  alluded  to,  will  give  relief.'*   The  circumstances 

of 

(4)  SUt.  4  Geo.  Ilr  c.  28,         (9)  9  Mod.  22. 
ft.  2.  (10)  93hd.  112.' 

(5)  0  Mod.  90.  (11)  AnUt.  331. 

(6)  Ante,  Vol.  X,  07.  (12)  Amb.  611. 

(7)  2  Vent.  352.  (13)  Ante,  Vol  III,  690; 

(8)  1  Eq.  Ca.  Ab.    108.    see  page  893. 
2  Vem.  694.    1  Salk.  168. 
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IdQO.  of  this  case  come  within  that  reason ;  the  death  of  the 
lessee  within  three  months  after  the  lease  granted,  ia* 
testate ;  leaving  a  widow  and  children ;  and  the  estate 
PoPB.  insolvent;  and  no  evidence  of  any  notice  td  the  lessee 
to  perform  his  covenant:  the  action  commenced  just 
after  the  expiration  of  the  time ;  when  immediate  notice 
was  given  of  readiness  to  do- the  repairs. 

Mr.  Eichards  and  Mr.  R.  Smith,  for  the  Defendant- 
The  death  of  the  tenant,  and  ciroum9tances  con- 
nected with  it,  cannot  have  any  influence.  In  the  case 
of  cov^ant  ignorance  cannot  be  urged.  The  party  is 
presumed  by  the  Law  to  know  the  effect,  of  hk  covenant. 
The  consequences  of  a  decision,  establishing  the  right 
to  relief  in  this  case,  would  be  most  extensive  and  im* 
poortant.  This  covenant  is  to  layout  a  specific  sum  of 
QKmey  in  substsiitial  repairs  and  improvements  of  a 
how9  in  a  certain  time;  not  to  pay  mon^  to  Ae  laad- 
lordf  to  be  laid,  out  by  him ;  but  the  repairs  to  be  made 
by  the .  lessees;  with  a  clause  of  re-entry  for  breach  of 
my  pf  the  covenants.  No  substantial  part  of  the  money 
liavii^  been  laid  out,  the  right  of  entry  accrues,  to  tkt 
landlord;  who  insists  upon  his  right;  and  the  ques^ 
tion  is,  whether  tiiis  Court  ought  to  interpose  to  relieve 
a  lessee,  who  has  broken  his  covenant  at  Liaw.  in 
mo^t  oases  of  >i  given  sum'  of  money,  to  be  appfied 
in  a  given  time,  the  application  cannot  be  made  with 
iqual  advantage  the  year  after.  The  Court  cannot  as- 
eertain  the  compensaticm  with  reference  to  the  time. 
The  party  claims  relief  against  his  own  contract  upon 
the  simple  ground,  that  he  offers  to  lay  out  the  money 
now,  instead  of  having  it  laid  out  according  to  the 
terms  of  his  contract.  It  is  true,  this  is  to  be  consi- 
dered as  a  forfeiture;  and  the  Court  is  in  the  habit 
of  relieving  against  forfeiture  and  penalty*    In  the 

instance 
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instance  of  a  bond  that  relief  was  given  before  ihe 
Statute :  the  object  being  only  to  compel  the  re-payment 
of  money.  If  the  money  was  repaid  with  interest  and 
costs,  it  has  been  supposed,  no  inconvenience  can  arise; 
though  in  a  great  number  of  cases  great  inconvenience 
may  be  sustdned  by  the  party  not  having  the  money  at 
the  time ;  and  the  payment  of  interest  and  costs  may  be 
by  no  means  an  indemnity.  That  inconvemence  however 
has  not  been  regarded  in  Equity. 

The  case  of  non-payment  of  rent  stands  precise^ 
spon  the  same  ground:  so,  in  other  cases,  where  the 
substance  of  .the  contract  is  performed  in  kind.  But 
the  relief  is  confined  to  instances  of  that  description  • 
where  every  thing  can  be  set  right  except  the  time ;  and 
tlicre  is  no  case,  except  Haci  v.  Leonard (lif),  in  whiek 
'ihe  doctrine  has  been  extended  farther.  Why  does  not 
dK  assignment  without  licence  admit  compensation  t 
Hie  new  tenant  may  be  preferable  to  the  former  tenant : 
or  he  maybe  capable  of  giving  security;  placing  the 
landlord  in  the  same  situation:  so  tjiat  the  compeilsa- 
tkn  may  be  as  comj^te  as  when  the  subject  is  money 
only:  yet  it  has  never  been  supposed,  diat  relief  could 
be  given  in  that  instuice.  Suppose,  the  premises  had 
fii&en  down  for  want  of  repair  during  the  pendency 
0f  the  suit :  how  is  the  Court  to  give  compensation  t 
The  compensation  is  not  effibcted,-  unless  fti^y  ere 
placed  in  the  same  situation,  as  if  the  money  had  been 
laid  out  within  the  ^ve  years*  In  what  way  is  the 
Court  to  give  compensation  by  directing  repairs  to  %e 
done  by  the  lessee?  It  has  been  held,  that  the  Court 
cannot- e:|ecute  a  covenant  to  re-build  or  repair  ( 15 )» 
TI\e  authority  of  The  City  of  London  v.  Nash  {16) 

has 

(14)  9  Mod.  90.  ante.  Vol.  Ill,  184,  and  the 

(15)  See  Moselle  v.  Virgin,  references. 

(16)  3AIA.612.  1  Fci.  12; 
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has  always  been  considered  questionable.  The  ptuH 
cipio  of  Wadman  v.  Calcrqfi  ( 17  )  applies  closely.  The 
serious  situation  of  landlords  if  this  doctrine  is  to  pre- 
yail,  must  be  considered:  the  tenant  waitingi  till  the 
time  has  elapsed:  then  giving  notice,  that  he  is  ready 
to  perform  his  contract;  and  filing  a  bill:  the  property 
in  the  mean  time  going  to  decay. 

The  SoUcitat*  General,  in  Reply. 
The  injunction,  granted  by  the  Master  of  the  Ralls  in 
this  case,  shews,  that  there  is  no  general  propo«lh>n 
established,  that  this  Court  cannot  relieve,  except  in 
the  case  of  non-payment  of  rent  It  c(eavly  was  noi 
in  .the  contemplation  of  these  parties,  th^t  the  money 
should  be  soon  laid  out:  the  period  fixed  being  five 
years:  that  period  being  fixed  widi  a  view  to  the  benefit 
of  both  parties :  the  delay,  so  kmg  as  it  can  be  poifr* 
poned  without  danger  to  the  house,  being  advantageous 
to  the  landlord.  As  it  is  proved,  that  the  hovae  did 
not  sustain  damage,  the .  lessor  taking  advantage  of  the 
literal  expression  of  the  covenant,  makes  a  'captioiis  nse 
of  it :  no  application  to.  have  the  repairs  done  being 
made :  no  intimation  given,  that,  if  the  covenant  was 
not  strictly  performed,  the  covenant  would  be  insisted 
on.  The  objection,  that  this  Court  cannot  si^erintend 
repairs,  does  not  arise.  The  premises  are  not  to  be 
put  in  complete  repair;  but  are  only  to  be  m  die 
same  state,  as  if  200^  had  been  applied  al  the  time; 
and  it  is  shewn,  that  the  deUy  has  been  beoefioiid  to 
the  lessor. 


(17)  Ante,  Vol.  X,  67. 
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The  Lard  Chamcelloiu  , 
There  is  no  braocb  of  the  jurigdictioii  of  this  Couii; 
ntee  delicate  than  that^  whidi  goea  to  restrain  the  exer- 
cise of  a  Jegal  right.   That  jurisdiction  rests  only  upon 
this  iHrincipte;  that  one  party  is  taking  advantage  of 
a  forfeiture ;  and  as  a  rigid  exercise  of  the  legal  right 
would  produce  a  hardship,  a  gireat  loss  and  injury  on  the 
one  hand  ,  arising  from  going  to  the  full  extent  of  the 
right,  while  on  the  other  the  party  may  have  the  full 
benefit  of  the  contract,  as  originally  framed^  the  Court 
wiQ  interfere  ;  where  a  clear  mode  of  compensation  can 
be  discovered.    Of  this  nature  is  the  case,  that  con^ 
stantly  occurs,  confirmed  by  Statute  (18),  giving  a  more 
ready  ^mode  of  relief  at  law :  a  contract  to  pay  rent, 
wiib  a  covenant  and  clause  of  re-entry  for  breach. 
The  obvious  intention  is  to  secure  the  payment  of  the 
lept;  that  the  landlord  may  not  be  put  to  his  aiction 
p{  debt,  .con»ng  from  time  to  .time  against  an  insolvent 
estate;  but  may  be  enabled  to  recover  possession  of  the 
premises.    In  that  case  equity  is  in  the  constant  course 
of  relieving  the  tenant,  .paying  the  rent  and  all  ex- 
pences,  and  placing  his  landlord  in  exactly  the  same 
situation :  and  in  that  case  it  is  not  necessary,  that  the 
fiulure  in  paying  the  rent  should  arise  from  accident, 
the  miscarriage  of  a  letter  with  a  remittance,  insolvency, 
or  disease :  but  even  aga^ist  negligence,  the  tenant  being 
solvent,  and  not  prevented  by  any  accidental  circumstance, 
equity  interferes ;  and  upon  payment  of  the  rent  and  all 
expenices  will  not  permit  the  . tenant  to  be  turned  out  of 
possession ;  considering,  tiiat  in  the  one  case  firequently 
great  hardship  might  be  the  consequence ;  in  the  other, 
the  party  being  placed  in  the  same  situation,  tiiere  is  in 
general  no  hardship. 

The 


1806. 
March  Id/A. 
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(18)  Stat.  4  G^<?o.  II.  c.  28. 
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1000;  The  case  now  before  the  Court  coiBe»  nemfM  to 

.  that  This  is  iiot  a  covenant  to  repair  merely,  md  'an 
ejectment  brought  under  the  clause  of  re-«iitry  fm 

Pope*  breach  of  that  covenant;  which  maybe  a  case  of  vwf 
complicated  consideration,  and  much  detaO,  as  to  what 
will  put  the  party  in  the  sane  situation;  though  even  in 
such  cases  Courts  of  Equity  have  gone  a  great  way :  but 
the  circumstances  of  this  case  are  very  diflferent.  Thouglt 
Uiis  does  not  appear  to  be  a  beneficial  lease,  it  is  al  a 
low  rent,  and  no  fine :  the*lessor  secures  to  himself  some 
valuable  consideration  in  another  form;  by  a  cove^ 
nant  on  the  -paxt  of  the  lessee  to  lay  out  the  sum  of 
SOO/.  within  five  years ;  by  which  the  premises  wouW 
acquire  an  additional  specific  value;  that  meliora^OD 
coming  in  the  place  of  an  additional  consideration ;  tfid 
that  is  secured  by  a  clause  of  re-entry.  If  that  cove- 
nant is  not  performed,  two  questions  arise :  which  must 
always  be  kept  distinct  in  the  mind  of  the  Court :  Isl^' 
die  abstract  question  of  jurisdiction;  what  the  Court 
may  do;  which  is  a  mere  question  of  law:  2dly,  what 
the  Court  ought  to  do  in  the  particular  instance.  I  agree 
the  death  of  the  tenant  does  not  make  any  essenlttl 
difference.  Upon  the  general  question  of  jurisdictknt 
the  principle  is  clear  compensation.  Whether  m  eveiy 
such  case  the  Court  is  bound  to  make  the  fandlcMd 
accept  i%9  is  another  coniuderation;  depending  on  the^ 
discretion  of  tiie  Court. 

In  Cage  V.  RuiseU  ( 19)  I  find  it  laid  down,  that  it  i«  » 
standing  rule  of  the  Court,  that  a  forfeiture  should  noH 
bind,  where  a  thing  may  be  done  afterwards,  or  any 
compensation  made  for  it.  Forfeitures  are  even  odious 
in  law.  Courts  of  Law,  circumscribed  as  their  juris-i 
diction  is,  struggle  against  forfeiture.    K  the  landlord 

does 


(19)  2  Venir.  352. 


GASB&  m  CHAKCBRir^ 

iim'  my  i^h4,  jf&^Mng  tent,  tor  iiMHie^,  f^Hef  niay 
bribed  nfthocft  th4  n^u^  of  doming  U>  etft&if.  Ttk 
JMUl&re  flUd  Ibe  ivlidP  agaimt  it  are  founded  upotf 
tiabi  die  forfiritnre  crises  out  of  tfa«  cbtitrtfct:  tbtf 
iMffes  carenant  for  their  own  secjurky:  Aerefbte  th^ 
knpadiirorla  a  forfeiture:  but,  if  the  party  cdti  be  r^^ 
*ir«i  tof  tke  sutte  dtuaitiim,  die  light  io  Mllcf  sAae^ 

^  IxkNorthoQie  r.  Dmlm  (  30)  the  la#  ie  laid  domt  ahf6sf 
fienifiely  ia  die  Ame  way;  and  rathet  Mronger;  goin^ 
Curdw,  aaweflas  tlMedseof  Iftilffiy.XieM^  thatf 
diaioJiieiiey  thiaeae^  i^yiifetir  Uadetlbtedly^  unkfe^ 
i^ia>plauiy  dtot  fuH  eoix^|[M!asatiMr  cMn  bar  so  at  tof 

fH^  4he  ether  ]^ty  iii  die  saone  sitmitldtif  ]^recia^ly, 
Qfiirt  df  E^uit^  Ovgbt  not  t»  act ;  for  a«di  a  jurisdi^tioiy 
iro«U  be  arbitrary.  luDeScmrUU  D&Mnett  {2»y  tioi& 
hS/L  wm  disMMflsed  i  and  die  decialea  eotdd  not  be  odi^r^ 
ifk^m  Sit  Jo^epk  Mtyii  dier^^geea  »  graif  deal  farther 
dM*  I  0m  prepared  td  gd;.  hoMingv,  tha*^  wherever  it 
breach  can  be  estimated  by  damages,  the  Court  wiB 
terfere.  The  Court  must  see,  whether  the  damage  b 
atteify  dMt  it  eaa  be  the  inHojfscb  of  eotnpedsadon.  But 
Ikiaio  payment  a  spedfio'  sunl  of  ihdnejrs  not  graerat 
clamages*  lite  laAdlovd  iir  that  ^use  »i^t  be  kai^aaitoA 
bf  a^dona  tt  a  distant  tune,*  r^tr  elained  e^rev  hi^ 
prefer^,  afid  gread  fiitdre  ^x^tece;  and  die  berit  waf 
wne'  totnm  ott  iluoh  il  ttamt  immediately  for  injunOv^ 
ania:  dond;,  sudi^  diat  ne^  Conrt  could  a^ertaiii  the' 
cpwpenaation.  But  the  proposition,  dmt,  where  the 
dMntofes'  are  nneertifti^  rdfef  cannot  he  gi^a,  is 
dgmvaleht  to  dns^  that  in*  such  »  case,  as  this,,  when^ 
qlmr  eoMpehaation  oan  be^  miide,  die  mlo  shoM  be: 
dMbgant»  . 

The 


(30)  Afalft  ^  (22)  0  Met.  ftT. 

(21)  9  Mod.  90. 
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1«00b  The  next  case  is  Wt^er  v.  MocOtte  (83)^  before  Lov^ 

Macclesfield.  It  is  to  be  observed,  that  aD  these  Judged 
use  the  word  Damages^''  as  being  uncertain;  imply- 
Pop£.  ing,  that,  if  it  is  a  subject  admitting  of  certain. calcuk* 
tion,  though  not  a  specific  sum  .of  money,  as  rent, 
relief  may  be  given.  I  do  not  conceive,  that  language 
can  convey  what  is  the  true  and  genuine  principle  of 
equity  more  clearly  than  the  case  I  last  mentioned : — 
^  Where  a  man  makes  a  lease  for  Hfe,  or  for  jem, 
"  upon  a  condition  of  re-entry  for  a  forfeiture,  or  that' 
"  the  lease  shall  be  void,  if  the  lessee  assigns  or  aliens 

it  mthout  licence,  and  afterwards  the  lessee  ^doth 
^  assign  it  without  licence,  this  is  a  forfeiture ;  .-and 

such  a  forfeiture,  against  which  this  Court  cannot 
"relieve;  because  it  is  unknown,  what  shall  be  the 
"  measure  of  the  damages;  for  this  Court  never  relieves 
'^but  in  such  cases,  where  it  can  give  some  compen- 
^  sation  in  damages ;  and  where  there  is  some  rule, 

to  be  the  measure  of  such  damages,  to  avoid  being 

arbitrary.** 

One  case  has  since  occurred,  which  appears  to  Inreak 
ki  upon  the  principle ;  though  the  decision  is  perfectly 
right  in  the  particular  instance  iipon  the  circumstances-: 
but  9ome  words  appear  to  have  fallen  from  Lord  Ahath 
ley,  which  go  against  all  that  has  been  laid  downina 
series  by  preceding  Judges;  and  which,  they -are  takm 
in  their  full  extent,  would  create  considerable  uncec- 
tainty.  In  that  ease,  £a^  v.Zryon(24),  there  was  great 
laches  and  fraudulent  conduct  by  the  tenant ;  whose  bill, 
after  lying  by  for  several  years,  to  see,  whether  it  would 
be  for  her  interest  to  apply,  was  very  properly  dismissedr- 
But  Lord  Alvanletfin  the  passage  (25),  that  has  been  stated 

at 


(23)  9Mqd.  112.  (25)  Ante,  Vol.  Ill,  093. 

(24)  Ante,  Vol.  Ill,  «90. 
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at  the  bar,  expr^ses  himself  in  terms,  that  would  coii^ 
fine  the  jurisdiction  very  much.  If  the  covenant  is 
broken  ^th  the  consciousness,  that  it  is  broken,  that  is, 
if  it  is  wilful,  not  by  surpnse,  accident,  or  ignorance, 
1^  if  it  is  a  case,  where  fiill  compensation  can  be  made, 
diese  authorities  say,  not  that  it  is  imperative  upon 
the  Court  to  give  the  relief,  but  that  there  is  a  dis- 
cretion* 


ISM. 

Sandbrs 
Pope. 


I  do  not  stop  to  consider,  what  should  be  the  rule 
with  regard  to  paying  money  at  a  particular  day;  farther 
diai^  to  say,  I  do  not  assent  to  that  proposition,  that, 
tliough  a  full  and  clear  compensation  can  be  made,  a 
Court  of  Equity  has  no  jurisdiction;  of  ought  not  in 
any  instance  to  exercise  the  jurisdiction,  if  it  exists.  I 
cannot  agree,  that  it  is  necessary,  the  non-perfonuance 
of  the  covenant  should  have  arisen  from  mere  accident, 
or  ignorance.  Suppose,  the  lessee  had  expended  to  the 
amount  of  199/. ;  knowing,  that  the  whole  sum  required 
had  not  been  appUed :  the  fact,  that  the  'expenditure  was 
Aort  by  that  trifling  deficiency,  existing ;  and  not  to  be 
accounted  for  by  ignorance  or  accident :  can  it  be  r^re*. 
aented  as  consistent  with' justice  or  good  sense,  that  the 
lessee,  having  by  calling  on  his  firiends  •  attached  consi- 
derable custom  to  the  house,  the  lessor,  finding  the  pre- 
nuses  by  the  conduct  and  industry  of  thf  lessee  more 
valuable,  should  be  permitted  to  turn  him  out;  taking 
advantage  of  the  drcumstance,  that  1/.  or  5/.  less  than 
the- stipulation  had  been  laid  out;  or,  that  the  money 
had  been  laid  out  five  days  too  late ;  though  he  might  be 
placed  in  the  same  situation;  and  obtain  complete  pos- 
session all,  for  which  he  contracted?  That  would' 
apply  equally  tb  a  beneficial  lease,  upon  a  great  expen-. 
diture  of  money,  or  for  a  long  term  of  years.  The  last 
authority,  the  order  of  the  Master  of  the  Rolls t  conn 

tinuing 
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timing  iim  injunction  in  thii  oatue,  supports  ike  JmA^ 
diction. 

Then,  if  the  JnrisdictiQn  k  eitabHshod,  iht  next  oon^ 
^deration  ia«  wfaethnr  it  'Ought  to  ba  ^xatoiaad  in  itti 
paae«  This  is  not  a  case  of  a  complioated  natare,  iiiililig 
it  difficult  to  give  compeosation.   But  I  am  not  euvt^ 
whether  any  decree,  that  I  can  make,  wOl  be  much  bo» 
nefit  to  the  Plaintiff :  for  there  must  be  complete  com- 
pensationi  including  all  tb^  ooats  at  Law  and  in  Ecfuity; 
which  will  plaoe  Ihe  IXefendant  in  tbo  sa^ia  situation  as 
if  this  had  not  happened*    Upon  the  depositions  mi 
notice  was  given  by  the  landlord,  who  immediately  upon 
bringing  the  ejectment  had  an  opportunity  of  doing  jus- 
tice.: the  tenant  offiering  to  lay  out  the  SOOL  and  any 
ulterior  sum,  that  might  be  necessary  in  oonsequenoa 
gf  the  lapse.    Subsequent  to  that  all  tiie  conduct  of  thi 
tenant  was  &ir.   The  premises  did  not  suffer  damagS 
from  die  omission  to  lay  out  the  money  befcNre  Miehmel* 
mas  1803 ;  and  therefore  it  is  for  the  advantage  of  die 
landlord  that  the  monoy  should  be  laid  out  at  a  later 
period.   The  decree  must  provide,  tiiat,  if  die  flOOf.  Is 
not  sufficiimt  to  put  the  premises  in  tiie  state  of  repair^ 
in  which  they  should  have  been  plaoed  at  Michaelmai 
1803^  an  idterior  sum  must  be  paid.   If  th(e  priee  of 
matnrials  and?  labour  have  increased,  that  must  not  be 
tbrown  upon  the  landlord.   The  difference  from  that 
circumstance  is  much  less  oomplieated  than  what  haa 
Occurred  in  the  cases  I  have  mentioned.   Anotl^  rea- 
son, upon  which  dib  judgment  stands,  is,  that  tliis  Is  an 
app^cation  to  the  indulgence  of  the  Court.   The  Do* 
&ndant  is  not  in  the  wrong.   He  has  done  nothing,  tiiaf 
did  not  arise^&om  his  clear  legal  right.   In  sneh  a  caati 
therefore,  equity  must  take;  eare,  that  oon^nsation  lAaft 
be  made*  The  Pli^ntiff  also  must  be  suppoeed  to  haff^ 

had 
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hBcl  the  Use  df  the  money.  Therefore  there  must  be  no 
delay  m  laying  out  this  money ;  and  an  inqtury  must  be 
jUrected,  Whether  any  and  what  farther  sum  is  necessary 
io  put  the  premises  in  the  same  state  of  repair^  in  which 
they  would  have  been,  if  the  money  had  been  applied 
Mcording  to  the  contract  (S6). 


«  Upon  the  suggestion  of  the  offer  by  the  Plaintiffs, 
Immediately  upon  receiving  notice,  to  lay  out  the  money 
and  make  compensation,  the  costs  in  Equity  were  re^ 
served. 

(26)  Post,  334.    M^Aipine    qaestioned :  see  the  note,  ante, 
t.  Swijpt,  1  Ball  4*  Beat.  285.    Vol.  X,  70. 
This  jadgment  has  been  much 


Sanders 
r. 
Pope. 


^  Rolls. 
LONGDON  V.  SIMSON.  1806. 

•   March  14ih. 

J^ILLIAM  WILLIAMS,  by  his  Will,  dated  the  TrastbyWiU 
dOth  of  May,  1601,  gave  and  bequeathed  the  ire^  for  accumola- 

aidue  of  his  estate  in  the  following  words :  ^on  beyond 

ihh  Sutote  39 

•     Te  my  niece  Mary  Ann  miUams  the  sum  of  6000^.  ^^Vlid 
f<4]liriiig  life;  after  which  to  her  chfldren  for  their  ^'^j  '^^^ 
^ucation  and  maintenatice,  and  t6  be  equally  divided  excess.  There« 
among  them  on  their  arriving  at  the  age  of  21  years,  fore,  where  di- 
I  give  to*  my  nephew  Robert  Williams  the  sum  of  rected  until  the 
^<  SOQO&  oh  the  same  conditions  on  his  attaining  the  age  of  21  of 
f««ge  of  SI  years.    I  also  direct,  that  the  shares  I  legatee, 
"  have  in  the  Monmouth,  Shrewsbury^  Wisley,  and  J5#- 

sington  and  Elsemere  Canals,  also  in  the  Liverpool  "^ars 

"Waterworks,  L^galyto^. 
for  life ;  then  to  her  children  for  maiDtenaDce,  and  \b  be  equally  divided 
amodg  them  on  their  arriving  at  21 ;  followed  by  a  legacy  to  B.    on  the 
^  **  same  conditions,  on  his  attaining  the  age  of  21."   The  legacy  to  B, 
constraed  in  the  same  manner  as  the  other :  viz.  for  life  only ;  &c. 


« 
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LONGDON 
SlMSOK. 
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Waterworks^  dial\  be  paid  up ;  and  the  profits  arifliag 
froiii  them  shall  be  invested  one-half  in  the  funds 'cf 
^this  country^  and  the  other  in  the  funds  of  the  United 
"  States  of  America :  the  interest  arising  to  be  applied 
to  the  education  of  the  children  of  the  said  Mary  Aim 
Williams  and  Robert  WilUams  in  equal  shares ;  and  on 
"  their  attaining  the  age  of  21  years  the  whole  to  be  sold 
"  and  divided  equally  among  them.    Should  the  said 
*'  Mary  Ann  Williams  and  Robert  Williams  die  without 
"  issue,  I  ^ve  the  above  shares  on  the  same  conditions 
*^  unto  the  children  of  my  friends  George  Simson  of  St. 
"  PauTs  church-yard,  and  Jacob  Kirkup  .of  Walworth. 
"  The  remainder  and  residue  of  my  estate  I  give  unto 
*Vmy  niece  Mary  Ann  Williams^  and  Robert  Wilfianu 
*^  my  nephew,  to  be  divided  equally  between  them  share 
and  share  alike :  my  nephew  not  to  have  possession  till 
he  arrives  at  the  age  of  21  years and  he  appointed 
Simson  and  Kirkup  his  executors. 


The  testator  ^ie4  in  1802 ;  leaving  Robert  WKUams 
and  Mary  Ann  WilUams^  who  married  John  Longdon, 
bis  next  of  ^  kin.  The  issue  of  that  marriage  was  pne 
child ;  who  died  in  1804,  a  month  old.  Robert  WilUams 
was  not  married. 

The  Bill  was  filed  by  Longdon  and  his  wife,  and  the 
trustees  in  their  marriage  settlement,  which  comprised 
her  interests  under  the  Will;  Robert  Williams  being  one 
of  those  trustees;  praying  an  account  under  theT^^, 
and  payment  to  the  trustees,  and  also  to  Robert  Williams 
in  his  own  right ;  and  that  his  interest  in  the  legacy  of 
3000/.,  and  also  the  interests  in  the  profits  of  the  canal 
shares  may  be  ascertained. 

Mr.  Richards,  and  Mr.  Shadwell,  jun.  for  the  Plain- 
tifls. 


The 
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The  accumulation,  directed  bythisWill,  goes  farther 
than  the  late  Act  of  Parliament  (27)  allows.  It  must 
last  according  to  the  Will  during  21  years  from  the  birth 
of  a  child. ^  There  is  no  child  now  bom;  and  there  may 
be  many.  In  Gfjffiih^  v.  Vere(28)  the  trust  for  accu- 
mulation was  not  considered  Toid  throughout,  merely  as 
it  could  not  be  carried  to  the  extent  intended.  In  that 
case  the  person,  during  whose  life  the  accumulation  was 
directed,  was  actually  in  existence.  In  this  case  there 
is  no  child  now  existing:  a  child  maybe  bom:  may 
live  a  few  years,  and  then  die ;  and  then  another  may  be 
bom. 


1606. 


LONGDOX 
V, 

SiHSON. 


The  second  question  is  upon  the  constmcdon  of  the 
legacy  to  Robert  Williams^  whether  he  is  entitled  to  it 
absolutely,  or  only  in  the  same  manner  as  Mary  Atm 
fVtiUams. 

The  Solicitor  General,  for  the  Defendants. 
Though  the  circumstances  of  the  case  cited  are  differ- 
ent, the  constractiop,  thaf;  was  put  upon  the  Act  of  Par- 
liament, is  as  applicable  to  thi|3  case  as  to  that.  The  Act 
was  intended  only  to  guard  against  the  evil  of  accumu- 
lation beyond  the  period  of  21  years.  It  was  argued  in 
that  case,  that  the  accumulation  might  extend  beyond 
that  period;  and  upon  very  technical  arguments;  as,  that 
a  life  was  a  larger  interest  than  SI  years.  The  true  con- 
straction  of  the  Act  was  adopted  in  that  case. 


The  Master  of  the  Rolls. 
Suppose,  instead  of  a  life,  with  regard  to  which  there 
might  be  some  uncertainty,  the  testator  had  said,  the 

accumulation 


(27)  8Ut  30  & 40  Geo.  Ill,    ford,  ante.  Vol.  IV,  227 ;  see 
c.  08 ;  in  conseqaence  of  tbe    the  note,  343.  » 
ieemon  'mTkeUuuonr.Wood-       (28)  Ante,  Vol.  IX,  127. 
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180&       acciimiiladon  should  continue  94  yean  i  k  woaU  be  gobd 
for  21  years  within  that  determiivttioii. 

LONGDOll 

SiMSON.        As  to  the  question  upon  the  interest  of  Jtoiefi 
WilUanu  in  the  legacy  of  90002.  what  can  tiie  words 
on  the  same  conditioDs "  mean,    but  in  the  same 
manner? 


'  The  Decree  accordingly  directed  the  accumulation  for 
81  years  from  the  death  of  the  testator ;  and  that  Robert 
Williams  should  have  the  interest  of  the  legacy  of  3000^ 
during  his  life;  and  after  his  death  the  capital  should  go 
in  the  same  manner  as  the  preceding  legacy  to  ^fef3fitfllfl 
Williams  was  given. 


1806.  GRIFFITHS  r.  HAMILTON. 

March 

MdUth.  gyEORGE  HALLIFAX,  factor  in  tiie  East  India 
£xecators  not  \jr 

tmsteesof  the  Company*s  service  on  the  West  Coast  of  Sumatra^ 
residue  for  the  Will,  dated  at  Tappanooly,  tiie  8th  of  November, 

next  of  kin :  1786^  his  debts  being  discharged^  gave  and  bequeathed 
two  of  them  to  his  reputed  son  Thames  Hallifax  tiie  sum  of  SOOOL 
only  having  a  three  thousand  pounds  to  his  faithful  housekeeper,  the 
legacy,  ex-  gQO  Spanish  dollars  to  be  paid  her  at  the  expi- 

pressed  to  be  ^^^^j^  ^(  ^^^^  month  after  his  decease.  He  then  desiied 
a  testimony  of  *  .       ,      ,    i ,  i  n. 

regard-  and  executors,  whom  he  should  hereafter  nominate,  to 

immediately  deposit  the  sum  of  one  thousand  eight  hundred  dollars 
following  a  ui  the  Company's  Bank  atFor^  Marlbro\  on  bond  bear- 
particolar  ing 
trust,  imposed  npoo  tbem. 

Probate  conclasive  as  to  fhe  efaaraetisr  of  Execntor. 

The  appointmeBi  of  Executors  gives  a  joint  interest  in  the  reiidtie ; 
which,  not  being  severed,  survived. 
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iqg  the  matl  interest  of  lOL  per  cent  per  annum ;  whick 
Uilerest  he  gave  to  hii  said  houBeke^per  Maria  Lucjf 
Hausehnan  during  her  life:  declaring  his  request  that 
the  same  may  be  paid  her  quarterly;  and  farther  gave 
her  six  slaves.  The  Will  then  proceeded  in  the  follov^ 
kig  manner: 


1806. 


ORIPFTFttS 

Hamilton. 


Item,  I  do  give  and  bequeath  to  my  &ther  George 
Hallifax  and  uncle  Sir  TAomae  HaXlifax  five  hundred 
^'  pounds  each. 

Item^  After  the  death  of  my  aforesaid  housekeeper 
Maria  Lucy  Houselman  the  above  sum  of  one  thou^ 
f '  sand  eight  hundred  dollars  to  be  given  unto  my  reputed 
^  son  Thomas  HdUifax  and  do  appoint  Bichard  Maidmam 
^  and  Joseph  Jefferson  Esqrs.  trustees  9nd  guardians  to 
him. 

Item,  I  do  give  and  bequeath  unto  Joseph  J^erson 
and  Richard  Maidman  the  sum  of  1000  dollars  to 
be  divided  equally  being  a  small  testimony  of  my 
regard. 

Item,  I  do  nominate  and  appoint  Thomas  Palmer^ 
V  Joseph  Jefferson,  John  Griffiths,  Richard  Maidman, 
Sparies  Hoare  and  Alexander  Drummond  Eaqts.  now 
residing  on  the  West  Coast  of  Sumatra  executors*  to 
this  my  last  Will  and  Testament"  revoking  aH  former 
Wills. 


The  testator  died  at  Fort  Marlbro*  in  December  1786. 
In  October  1787  Griffiths,  who  was  at  Fori  Marlbro\ 
wrote  to  the  other  executors,  declining  to  act  Hoare 
and  Maidman  proved  the  Will  in  LkSa.  AH  the  oAer 
executors  except/foai*^  and  Orfffiths  died.  Hoare,  having 
tetvumed     England^  in  1799,  akne  proved  the  Will  in 

England; 
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1M6.  England;  and  died  on  the  ^th  of  July,  1803.  After 
his  death  Griffiths  proved  the  Will.  A  hill  npon  the 
J^^ast  India  Company  for  1937/.  10s.  part  of  the  estate 
Hamilton,  of  the  testator  /faZ^oor^  was  remitted  from  India,  and 
after  the  death  of  Hoare  came  to  the  hands  of  his  execu- 
tors. A  quantity  of  Gum  Benjamin,  also  part  of  the 
estate  of  the  testator,  did  not  reach  England  till  after 
the  death  of  Hoare.  The  bill  was  filed  by  Griffiths 
against  the  executors  of  HodrCi  and  agdnst  the  father 
of  the  testator;  praying,  that  the  Plaintiff  may  be  de- 
clared entitled,  as  surviving  executor,  to  all  the  testa- 
tor's perscMial  estate,  not  reduced  into  possession,  and 
divided,  previously  to  the  death  of  Hoare.  The  De- 
fendant ^amt/^oit,  the  testator's  father,  claimed,  as  sole 
next  of  kin,  on  the  ground  of  the  legacies  given  to  two 
of  the  executors. 


The  Solicitor  General,  Mr.  Richards,  and  Mr.  Otoen, 
for  the  Plaintiff. 
Three  questions  arise  in  this  cause,  1st,  whether  the 
PUintiff  can  be  considered  as  an  executor :  2dly,  whether 
the  executors  are  beneficially  entitled  to  the  residue, 
or  9s  trustees  for  the  next  of  kin:  3dly^  whether  they 
are  entitled  as  joint-teiiants.  The  first  of  those  ques- 
tions does  not  admit  of  argument;  the  opposition  to 
the  Plaintiffs  claim  as  executor  depending  merely  upon 
a  letter,  hastily  written ;  by  which  he  declined  to  act. 
Upon  that,  House  v.  Lord  Petre  (39)  is  decisive.  But, 
probate  being  now  granted  to  him,  that  objection  Is 
concluded. 


Upon  the  question,  whether  the  executors  are  trus* 
tees  for  the  next  of  kin,  the  result  of  the  numerous 
[  ♦SOI  ]     ♦cases  is  this.   Though  the  mere  appointment  of  exe- 
cutor ait  law  vests  the  whole  personal  estate  in  him,  where 
the  residue  is  not  disposed  of  expressly,  a  Court  of 

Equity 

(29)  iSalk.3il. 
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Bqiuty  will  look  into  tbe Will:  to  see,  whether  there  ia 
Bny  ciFcumstance,  shewing,  that  the  testator  did  not  Qui^piths 
■lean,  that  the.  executor  should  take  it.   Therefore,  if  he  k 
i|i  appointed  executor  in  trust,  or  if  there  is  a  disposition  Hamilton. 
of  the  residue  to  a  person,  who  dies  in  the  testator's 
shewing,  the  testator  did  not  intend  by  the  appoint- 
ment of  an  executor  to  give  him  the  residue,  or  if  a 
Uank  is  left,  though  it  is  possible  the  testator  might 
intend  afterwards  to  give  it  to  him;  yet,  as  in  all.  those 
cases,  the  testator  appears  not  to  have  intended  by  the 
appointment  of  executor  to  give  him  the  residue,  he  is 
a  trustee  for  the  next  of  kin. 

A  rule  is  now  established  by  a  number  of  decisions, 
though  much  doubt  has  been  entertained  whether  it  is 
supported  by  solid  reason,  that,  where  there  is  only  one 
^ecutor,  and  a  legacy  is  given  to  him,  that  is  sufficient 
to  deprive  him  of  the  residue.  It  has  been  said,  the 
testator  could  not  mean  to  give  him  a  part  and  the 
whole:  a  most  unsatisfactory  reason;  as  the  testator 
nught,  apprehending  that  there  would  be  no  residue,  vrish 
to  secure  something  for  the  executor  .in  all  events  (30). 
That  rule  however  has  been  so  long  established,  that  it 
is  now  the  positive  law  of  this  Court.  As  little  can  the 
proposition  be  disputed,  that  executors  are  not  trustees 
of  a  residue,  not  disposed  of,  where  legacies  are  given 
to  some  of  them  only:  the  conclusion  being,  that  the 
testator  intended  something  more  for  those,  who  have 
particular  legacies.  The  case  of  Bowker  v.  Hunter  ( SI ) 
has  established  also,  that  legacies  to  all  the  executors, 
but  legacies  unequal  in  amount,  will  not  make  them 
trustees.  By 

*  (30)  When  this   question  motive  can   hardly  be  in- 

arbes  upon  a  clear  and  large  ferred. 

sorplns,  and  an  inconsider-  (31)  1  Sro»   C.   C.  328. 

able  legacy  to  ,the  ExecQtor,  RawHngi  v.  Jennings,  post, 

anch  an  apprehension  and  Vol.  XIII,  39. 
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1800;  Bjr  this  Will  twaonlj  out  of  sii:  executm  Hme  k  10^ 
Gwamns  argument  must  be,  tbat  the  legaef  U  glvteir  fel 

o.*  a  form,  and  accompanied  by  words,  shewing^  dMt  iSsef 
HamiIiTon,  were  mtended  to  be  the  tmstets;  and,  if  my  et  tftemr 
are  trustees,  all  must  be  sa.  The  prindphsf,  opcm  wUkAr 
it  has  been  heU,  that  kgaeies  to  sme  d  the  exeeutonr 
win  not  make  aH  thartees,  must  be,  that  as  icrtientioii  t9 
&your  those  executors  more  than  the  others  may  tM> 
Serred.  The  intention  of  peculiar  fitvoorwhieh  is  in^ 
I^ied  in  that  ease,  is  m  this  expressed*  * 

The  principle,  that  determines  the  esase,  whe»  M 
legacy  is  given  to  the  executors,  is,  that  the  residue  is 
intended  as  a  compensation  for  their  tronble*  That 
appears  from  the  ease  of  Foster  v.  Mowni  (  82) ;  dteeide^ 
by  Lord  JeffMes  upcm  the  words  for  his  eare  and 
**  pains."  In  subsequent  cases,  though  no  sneb  express 
irion  was  to  be  found,  still  the  legacy  has  been  considered 
as  a  compensation  for  discharging  the  duty ;  and  at  length 
it  craie  to  a  poritive  rule.  But  in  many  late  cases  much 
disapprobation  of  that  has  been  expressed;  audit  has 
been  thought,  tbait  it  would  have  been  more  wise  to  ad^ 
here  to  the  mle^  as  it  stands  upon  Foster  v.  Mmmt; 
lequhring  express  words ;  and  so  great  was  tibe  disappro^ 
bation  of  the  extended  rule,  that  Lord  King"  thought  ail 
Act  of  Parliament  necessary ;  and  a  bill  was  brought  in, 
but  was  lost  by  accident  with  some  other  bills ;  not  firont 
ny  objection  to  it.  The  rule  however  has  been  adhered 
to  in  many  cases.  Where  the  legacy  has  been  gfve» 
expressly  for  care  and  trouble,  which  has  been  considered 
decisive,  the  cases  axe  Rachfieldy.  Careless (SS),  Afoy  v. 
Letein  (34),  cited  there,  Daeers  v.  Dewes  (35);  and  the* 


(32)  I  Fern.  493. 

(33)  2  P.  WUh  168* 


(34)  2  P.  WUL  160,  a. 
(36)  3  P.  WiU.  40. 
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Bitihm  of  Lord  Hmrdwicte  ( 36).   The  proportion,  tbAt  tWA 
one  executor  is  a  trustee,  all  are  so,  is  estabHshed 


In  this  case  there  is  no  evidence.  The  consequence 
is  necessary,  that,  the  legacy  being  expressly  givto^  not 
for  the  care  and  trouble  of  the  executor,  but  as  a -mark 
of  regard  and  ftiendship,  he  will  not  be  a  trustee. 
Otherwise  the  decisions  upon  this  subject  must  stand^ 
upon  reasons,  diametricaUy  opposite  and  inconsistent. 
The  bequest  is  not  as  a  recorapence  for  trouble  in  exe-^ 
eutii^  the  directions  of  the  testator,  but  as  bounty  to  ar 
private  friend; 

*  The  insertion  of  words,  which  the  very  gift  imports, 
cannot  vary  the  construction ;  and  there  is  nothing  else 
to  take  it  out  of  the  rule  as  to  legacies  to  some  only  of 
the  executors. 

*  The  next  question,  whether  the  executors  did  not 
take  jcHntly  what  was  not  reduced  into  possessim  and' 
actually  divided,  is  plain.   Mmy  cases,  the  last,  Crooke 

De  Vandes (S8),  have  decided,  that,  where  a  sum  of 
money  or  fund  is  bequeathed  to  several  persons,  without 
more,  they  take  jointly;  and  that  has  been  decided* 
as  to  executors.  This  testator  knew  how  to  create  a' 
tenancy  in  common:  the  legacy  of  1000  dollars  to  two* 
of  these  executors  being  given  in  that  way.  But  the 
appointment  of  executors  is  general.  In  Partriche  v. 
Pfowlet  (39)  Lord  Hardwicie  held  clearly,  that  a  mere 
declaration  by  one  party  would  not  amount  to  a  severance 
of  die  joint-tenancy. 


hf  Whiie  v.  Evms  (87). 


HAmLTom 


Mr. 


(3e)  «  Ves.  97. 
•  (37)  Ante,  Vol.  IV,  21. 
(38)  Ante,  Vol.  IX,  1^7. 


XI,  330;  see  the  note,  IX, 
202. 

(39)  2  Aik.  54. 
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Griffiths 
Hamilton* 


Mr.Atmander  and  Mr.Hari  for  the  personal  repre- 
sentatives of  Hoare,  theexecutoTj  who  acted,  c<Hicurred 
with  the  Plaintiff  in  extending,  that  Uie  executors  were 
not  trustees  of  the  residue. 


Upon  th^  question,  whether  they  toe  entitled  jointly, 
ihey  admitted,  that  the  residue  undisposed  of  was  taken 
by  them  originally  as  joint-tenants,  but  innsted,  Aat 
either  the  transactions  that  had  passed,*  amounted  to  a 
severance  in  equity;  or,  that  under  the  pec^ffiar  circum- 
stances of  the  case  the  Plaintiff  could  have  oidy  a  moiety. 
It  is  not  contended,  that  the  letter  amounted  to  a  legal 
renunciation;  and  the  Plaintiff  has  since  obtained  pro- 
bate. Hoare,  having  proved  the  Will  in  this  country, 
executed  a  letter  of  attorney  to  a  person  in  IndUi  to 
receive  the  property  there ;  himself  receiving  what  was 
here.  That  agent  invested  effects,  which  he  received, 
in  a  bill  upon  the  East  India  Company,  payable  to  the 
order  of  Hoare ;  to  whom  it  was  remitted ;  and  arrived 
a  little  after  his  death;  and  the  gum,  which  was  atto 
obtained  by  that  agent,  was  by  him  consigned  to  Hooiv. 
Property,  that  was  in  the  possession  of  a  person,  as 
his  agent,  and-  property  consigned  to  him,  must  be 
considered  as  in  his  possession.  The  joint-tenancy 
night  be  severed  in  various  ways.  This  property, 
thus  in  his  possession,  must  be  considered  as  collected 
by  him;  and  his  sole  possession  restrains  the  oflier 
joint-tenant  from  demanding  more  than  a  moiety.  The 
qase  of  Crooke  v.  DeVandes  (40)  is  perfectly  distinct 
The  question  was,  not,  whether,  one  of  two  joint- 
tenants  having  got  in  the  estate,  they  were  to  be  ccm- 
sidered  as  joint-tenants;  but,  whether,  various  acts 
having  been  done  for  several  years  as  to  the  personal 
estate,  which  the  executors  had  got  in,  those  acts  were 

to 


(40)  Ante,  Vol.  IX,  197.    XT,  830. 
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laJbe  coDindered  as  evidmoe  of  an  a^preewot  to  dmOe  l$Off. 
the  whole;  reaching  some  part  of  the  jmpertjf  as  to  qj^^J^JJ^„^ 
which  no  act  had  been  done.   The  letter  of  this  Plain- 
tiff  had  the  effect  of  a  dedaration,  that  he  woidd  n^  Hamilton^ 
a* joint-tenant  with  the  other  ezeentors;  for  they  were 
conatituted  joint-tenanta  oidy  by  the  oiBee  of  ezecuton. 
.13ie  co-executor  then  {Nroceededto  get  in  the  property 
and  .  act  :apon  it ;  conndering  the  whole  as  his  own. 
lliis  Court,  inclining  agamst  joint-tenancy,  will  not 
a^t  this  Phuntier,  seeking  to  obtain  the  whole  pro* 
perty.  > 

The  AUamey  General  and  Mr.  Johm&H,  for  the  &ther» 
ade  next  of  kin  to  the  testator  according  to  the  Sta- 
tttte(41). 

This  is  a  question  of  intention  upon  the  face  ot  the  ^ 
Will;  and  the  conclusion  is,  that  nothing  ni<Hre  thsn  an 
piBSce  was  intended  for  diese  executors.  It  is  dear,  that 
a  legacy  to  the  next  of  kin  will  not  ekdude  him  from 
the  residue,  undisposed  of.  The  Will  contains  a  suffi- 
cient indication  of  intention,  that  these  two  executors 
particularly  should  not  take  any  part  of  the  prqperty^ 
except  ^hat  is  expressly  given  to  them;  and  that  ex* 
dudes :  all:  for  it  is  adnutted,  according  to  WkUe 
JSjmii#(42),  that,  if  one  or  more  of  the  executors  are 
trustees,  all  are  trustees.  In  this  Will  the  legacy  to 
these  two  executors  immediately  follows  the  special 
tnitt  reposed  in  .them;  and  the  import  of  the  two  pasf* 
allies,  taken  together,  is,  that  the  expressions  of  regard 
ate  confined  to  these ;  and  have  reference  to  their  cba* 
racter  under  the  trust  inmiediately  preceding;  not  to  that 
of^executors.    It  is  said,  these  words  import  no  more 

than 

(41)  Stat.  22  &  23  Ch.  II,        (42)  Ante,  Vol.  iV,  21. 
c.  10. 

V0L.XIL  U 
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.IMM.  Aah  thfe  iMre  gift  of  4  pecumaiy  iegacy.  Bat  Am 
Qlttl^tHS  word»  ^sdd  as  to  way  otfaer  legacy:  nor  iMfe 

M  fluth  words  ever  Used  with  lefistoice  to  %  pttty,  inttnidfed 

JHi^ltToA.  M  take  any  tithel*  pBLvt  of  the  propierty.  The  qdHsiiii 
therefor^  in,  not  upon  the  ^fect  bf  the  kgacy»  %m, 
whether  the  testator  hus  toot  deneted^  that  all  he  DfMMttt 
.for  those,  who  were  to  take  care  of  the  child,  was  ifakt 
legBcyi  That  was  to  be  the  onlytokea  of  his  veglttd. 
Upon  the  other  eonstruetion  these  words  inast  bo  lO- 
jectedt  a  course,  never  adopted,  unless  necessary  to  ghe 
effect  to  the  general  intention.  The  recent  dispositlbli 
of  the  Court  has  not  been  to  give  effect  to  thatj,  which 
phMy  MttL8  Mt  intended ;  if  the  tefiftator  had  been  SEsfced, 
whether  his  exeCutMi  id^euld  take  benieffidallyt  atid  Vbb 
Court  lays  hold  of  slight  circumstances.  The  late  au- 
thorities upon  this  question  are  Urquhartv.  King{4S). 

The  Solieitf^r  Gmeral,  m  tleply. 

The  ihile  of  \construction  upoii  this  point  in,  ttol  Ml 
Ih^  Court  is  to  look  l^ough  the  Will  wilh  aluaely  lb 
make  the  executor  a  trtufee;  but,  unless  the  tertalor 
hate  expressly  .said,  he  intended  to  give  the  residue  %b 
iui^ker  person,  or,  utaless  it  appears,  that  he  hisd  ndt 
^etermified  to  whom  to  give  it,  or,  that  the  executor  was 

be  ottlylt  trustee;  unless  some  one  of  those  eucMm- 
^slafices  is  made  out,  the  Court  must  consider  the  «xo- 
Otttor  as  beneftckdiy  entitled.  These  rules  have  bete  sb 
long  established,  that  no  discretiw  is  left  upoh  the  mtb- 
jeot.  There  can  be  little  doubt  uipon  fliis  WiQ,  AatH* 
testator  did  intend  the  executor  to  take  Che  teMeie. 

fife 


(48)  AmtD,  Vol.  VII,  «e6.  <46)  Ante,  Vol.  X,  71. 
(44)  Ants,  Vol.  VIII,  617.       (46)  Ante,  Vol.  X,  77. 


p^ipiq9  tor  hk  Mlations;  and  has  fm-  1806^ 
PMW^  fiKNa  tbfBse  m  perBoas  a  very  troiAleBoiiie  ioffice. 
The  plfl^  pf  renrw^g  them  by  giving  them  the  residue,  ^ 
%Wt^  of  partieiikr  legiusies,  was  xeaaoiiaUe;  making  Hamiutov^ 
^  theiF  Wtere^t  to  get  in  as  much  as  they  can.   If  he 
^Dfw  pe^^  the  amoont  ^f  his  pix^tty,  there  coidd  be 
9fi  wise^r  disposM^on  ^  than  *to  ^ve  partfcidar  legacies  to 
j^rsenH^  who  had  nalwid  and  mmd  daimt  upon 
IpiB^  ^4  th<s  residi;^  to  Im  exeeutera*  iAji  iaddilaonal 
tmit  }^mt  ivaf(mi  upon  4iFO  of  tbwi  be  gives  them 
fllD  additional  ;rew4Mrd  on  accofint  of  that  additional  duty; 

f£  in  giving  that  IfOgfioy,  immediately  A>llowing  the 
imppiition^  (that  addi^onal  duty«  ^  h^d  iue^d  the  worde 
ffiare^  pun«/'  itis  n^it  elei|r»  IjhiAt  tfieywmld  have 
IffPfi  Xnistees  qf  the  /sesidiie. 


JJ^tk  the  points,  as  to  Ahe  character  of  the  Plaintiff, 
as  executor,  *and  upon  the  severance  of  the  jpint-;tenancy 
die  Reply  was  stopped  by  the  C!ourt. 

The  Lord  Chancii^lor. 
Vpon  the  fiirst  question  there  is  no  doubt^  that  the 
t!laintifl^  haying  probate,  must  here  be  taken  to  be  exe- 
cutor. In  a  pase  at  law  (  47  )  ^e  Court  of  King's  Bench 
would  not  hear  the  objection,  that  probate  had  been 
obtained  by  fraud ;  observing^  that  the  party  must  go  to 
th(^  .Commons;  and  repeal  it.  The  point  upon  the 
e^erance  .of  the  Joint-tenancy  ako  clearly  cannot  be 
f^aiiitained  merely  upon  the  transmission  of  this  pro* 
ff^(ty  to  Hoar €}  who  died 4  short  time  aft^r  .it  arrived: 
90  act  do9e  by  h^n,  raising  an  inference  <>f  an  jint|sntionj 
or  even  a  wish,  to  sever  the  joint-tenancy. 

As 

U2 


sde 


IB06. 


Griffiths 
Hamilton. 


EiecQtor,  hav- 
ing a  legacy 
expressly  for 
his  care  and 
trouble,  is  a 
trustee  of  the 
residue,  undis- 
posed of,  for 
the  next  of 
kin. 
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As  to  the  remaining  question,  it  is  adlifitted,  that'' 
the  right  of  the  executor  to  the  whole  personal  eelste 
of  the  testator  is  Tested  at  law ;  and  it  is  only  to  be 
taken  out  of  him  by  shewing  an  intention  not  to  gm 
him  the  residue;  even  though  the  testator  makes ^nb 
disposition  of  it.   That  must  either  be  decided  by  tihe 
Will  itself;  or  I  must  call  upon  the  executor,  if  tihef 
case  is  doubtful,  to  rebut  the  presumption;  and  the 
Courts  are  rather  delicate  upon  that  subject  in  collect- 
ing parol  evidence;  where  so  much  danger  attends  that 
medium  of  proof.   I  have  looked  into  all  the  cases  upon 
this  point,  and  the  excellent  book  by  Mr.  7b/!fer.  There 
was  a  good  deal  of  intricacy  and  confusion  upon  this  sub- 
ject •  in  former  times ;  for  in  Farringtan  v.  JGUghtiy  (4tf) 
Lord  Macclesfield  desired  to  be  attended  with  the  pre-i ' 
cedents ;  which  are  very  various  and  confused.  This  rule 
appears  clear ;  that,  where  the  executor  has  a  legacy  ex- 
pressly for  his  care  and  trouble,  that  amounts  to  a  de- 
claration by  the  testator,  that  he  is  not  to  take  the  re- 
sidue beneficially:  that  legacy  being  given  to  him  on 
account  of  the  office  he  is  to  undertake;  and  he  ma^, 
if  he  chooses,  refuse  to  prove  the  Will.   If  he  takes  upon 
him  the  execution  of  the  Will,  he  must  be  supposed  to 
do  so  for  the  consideration,  pointed  out  by  the  Will. 
That  is  also  laid  down  in  Jtachfield  v.  Careless  (49  ),  and 
many  other  cases. 


One  of  the  The  principle,  established  in  While  v.  Evams  (  50), 
Executors  be-  that  if  one  of  the  executors  is  a  trustee,  they  are  all 

thf  re^*Tall  ^'^^^^  ^        ^^^^^  be  so:  as  they  must  all 

^  ^  *  take  jointly,  they  must  be  all  trustees,  or  all  take  Ae 
are  trustees.  .  *      <i  ^      ^  » 

residue  beneficially  among  them.   But  there  is  a  great 

diflTerence 


(48)  1  P.  Win.  644.  (60)  Ante,  Vol.  IV,  21. 

(49)  2  P.  mii.\^. 
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dtfferenoe  between  the  cases  of  a  sole  executor  and  1806. 
j<Mnt  executors.    If  a  legacy  is  jjiven  to  a  sole  exe-  Q^jp^^^g 
cutorj  without  expressing  any  thing  niOTe,  especially  if 

is  stranger,  a  fair  inference  arises,  that  it  is  giyen  Hamiltqn^ 
to  him  as  a  trustee  of  tbeAiVill;  as  a  compensation  for 
the  trouble  he  will  have  in  executing  that  duty;  and 
.  thete^  the  law  ou^t  to  have  a  fair  and  just  inclination 
to  the  interest  of  the  next  of  kin,  entitled  under  the 
Statute  (51).   But  the  case  of  co-executors  certainly  is  Uoequml  l^- 
diflferent;  for  all  the  authorities  agree,  that,  where  tibe        «lo  not 
.  I^acies  to  them  are  unequal,  they  are  not  trustees ;  but  Execo- 
the  eflfect  is  a  preference  /?ro  tanio  to  one  (52).   This  ^"^^^JJ^Im 
,  case  fells  within  that  range;  for  here  there  certainly  is 
inequality:  legacies  to  two;  and  nothing  given  to  the 
other  four.   But  we  may  go  to  the  Will  itself;  not  dis* 
^  iC^pirding  the   judgments   and  inferences,  that  have 
.  been  made  in  other  cases ;  but  keeping  them  in  mind ; 
and  giving  them  application  to  the  case  before  die  Cou^t* 
Accordingly  in  Urquhart  v.  King  (  53  )  the  Mast^  of  the 
Rolls,  made  a  most  judicious  observation, upon  the  WiU ; 
diat  the  testator  made  whoever  should  be  the  American 
Ambassador  his  executor;  which,  coupled,  with  other 
circumstances,  shewed,  it  was  not  from  personal  regar4; 
.  but  looking  more  to  his.  situation,  as  invested  with  that 
great  trust  .  That  judgment  therefore  was  composed 
by  referring  to  the  maxims  and  rules,  upon  which  other 
Judges  had  decided;  paying  also  proper  attention  to 
tke  Will 

Upon  this  Win,  if  I  had  no  other  light,  and  no  re- 
ference to  what  had  been  done  by  other  Judges,  the  case 

is 


(51)  Sut.  22  Si  23  OA.  II.     post.  Vol.  XTII,  39. 

^  c  10.  (53)  Ante,  Vol.  VII,  225. 

(52)  Rawlitu  v.  Jennings, 


180ft.         ^ry  ntrotig  ih  fkvmir  of  the  exetutor.   It  i§  titiSai^ 

that  a  legaey  to  the  text  of  kin  dtfbrcU  M  MkUMti 

Kgdmit  hk  tide:  othlfMrisd  this  irouTd  be  <h«  nttotkga» 

HAMttfOH.  liase  for  eidiidhig  hiAi ;  fyt  Ihe  fatfaei^  is  fhescde  teftl 

A  legacy  to    of  kin;  who  inutft  have  taken  ttie  Whote  tesidul^j  aUd 

the  next  of  kin  to  these  twO  pei^ns,  Hie  fether  arid  iliicle,  the  dIM 

does  not  rebut       nearest  ifelatioh,  thfe  bther  rtObabhr  the  olily  MtM 

the  trust  of  the  ,  , 

residoe  midi»-  rewtxoh,  ttie  testtrtor  hiid,  to  iirhom  he  looked,  M 

posed  ot  legacies.   This  is  a  Will, by  a  ntnti,  Mi 

ignorant,  but  haTing  legal  aiisisrttoce,  kttowmg  heU"  M 

describe  the  sitnation  he  intended.    When  iheM^ 

tons  are  intended  td  be  trustees,  they  Ute  called  tmstcM^ 

The  legacies  to  them  ore  not  given  in  the  charaeftt 

of  ex:ecutors ;  and  have  no  relation  to  that  character ;  bvl 

are  given  to  theirii  before  he-  names  them  as  executors/ 

or  hdtimates  his  intentioh  to  do  to.   The  irtitongest  eir^ 

cmhstmioe  is,  thai  he  gived  these  two  legacies,  before 

he  mentioini'  the  appointment  of  exeeutors.    If  tfW 

legacies  to  these  two  executors  were  given  for  ds^ 

and  trouble,  the  conclusion  would  have  been,  that  he 

Intended  them  to  be  acting  executom;  and,  being  mirie 

trusttes,  the  consequence  would  foUow,  that  aU  tMH 

be  trustees.   But,  as  it  is  expifessed,  this  is  acae^  iilf 

which  the  reridue  is  to  be  taken  by  the  exeoittors  t  ^ 

there  is  no  ^e  to  contest  it  with  them  for  die  reaiotti 

Ihave  gtvetk  (34). 


(54)  The  principal  amthori-  lected  in  thenote,  ante,  Vil« 
ties  on  this  subject  are  col-    302,  to  Namrte  v.  Fmc4. 
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IBM. 

HORWOOP     SCHMEDES.  March  I5lk 

N  the  Cause  ot  Underhill v.  Harwood (55)  in  conse-  Defendant 

quence  of  the  judgment^  pronounced  by  Lord  Eldon,  cannot  revive, 

an  Order  was  made,  that  the  Defendant  Hbrwoody  the  except  after  a 

executor  of  Coare,  the  annuitant,  should  be  at  lil>erty  Decree  to  ac- 

to  proceed  to  the  trial  of  the  action  brought  by  him  count;  or  where 

agamst  the  Plaintiff  UnderhiU,  ihe  surety;  with  liberty^ 

to  him  either  to  amend  his  plea,  or  to  withdraw  it,  and      .  .   ^«   -  ~ 

.  rest  m  the  far- 

plead  de  novo,  and  liberty  to  the  other  parties  to  attend  fj^^^  proseca- 

die  trial.    The  injunction  was  continued;  and  farther  tion  of  the 
directions  reserved.  suit :  not  there- 

fore, where  his 

That  cause  having  abated  by  the  death  of  UnderhiU,  onlyobjectwas 
the  rtamtiff,  a  bill  of  revivor  was  filed  by  the  Defend-  j^.J^*^^^^^ 

ant  Horwood,  the  executor   of  Coare ;  to  which  bill    ^     ,  .  J 

'  proceed  at  law. 

the  Defendant^  the  executor  of  UnderhiU,  put  in  a 

demurrer. 

The  iS'ofict^or  General,  Mr.  HoUist,  and  Mr.  Hart, 
in  support  of  the  Demurrer. 
The  ground  of  this  demurrer  is,  that  the  Defendant 
has  not  a  right  to  revive  the  suit;  and  the  question  is, 
whether  after  decree  a  Defendant  can  revive  in  any 
ease,  except  a  decree  to  account,  or  a  decree  ha\dng 
mtiogyto  that;  as  for  redemption;  in  which,  of  course 
liiere  must  be  an  account ;  though  the  bill  is  not  strictly 
a  bffl  for  an  account  But  each  party  is  just  as  much  an 
actor;  for,  if  the  mortgagor  does  not  redeem  by  the 
time  given,  that  operates  as  a  foreclosure. 

After  a  decree  for  an  account,  the  Defendant  is  to  be 
eonsidered  as  an  actor;  as  having  the  character  of  a 

Plaintiff: 

(65)  Ante,  Vol.  X,  209.     Ware  v.  Horwood,  post.  Vol. 
Affirmed  upon  a  re-hearing :    XIV,  28. 
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Plaintiff:  as  it  is  uncertain,  on  which  side  the  balance  may 
be.  The  Plaintiff  in  a  suit  for  account  is  obliged  to  put 
himself  in  the  situation  of  a  Defendant ;  undertaking, 
if  the  balance  shall  be  against  him,  to  pay  it.  But  from 
the  nature  of  this  suit,  upon  a  bill  to  set  aside  securities 
for  an  annuity,  if  the  Plamtiff  cannot  have  relief,  the 
Defendant  can  have  interest  only  as  to  costs ;  and  neither 
party  can  revive  for  costs  merely.  Lord  Redesdale  {56) 
states  the  doctrine  very  generally,  and  cites,  only  two 
authorities:  one,  upon  a  decree  for  an  account;  and 
the  other,  though  stating  the  proposition  generally,  is 
not  a  dedsiop.  The  case  (57)  before  Lord  Hardwicke 
is  an  express  declaration,  that  a  Defendant  cannot  re« 
vive,  except  in  the  instance  of  a  decree  to  account ;  as 
there  the  Defendant  is  an  aqtor.  Stowel  v.  Cole  {Si) 
also  supports  that. 


Mr.  Alexander  and  Mr.  Bell,  for  the  Plaintiff 
There  .is  no  mode,  by  which  the  Plaintiff  Can  get  rid 
of  the  injunction  in  the  original  cause,  except  by  pro- 
ceeding in  the  cause.  It  cannot  be  by  motion ;  the  in- 
junction having  been  ordered  by  decree,  and  no  step 
can  be  taken  in  the  cause  pending  an  abatement.  This 
Plaintiff  also  has  an  important  interest]  in  the  farther  di- 
rections, that  have  been  reserved :  the  original  Plaintiff, 
a  surety,  seeking  an  account  of  assets;  in  order  that 
the  grantee  of  the  annuity  might  be  paid.  This  Plajn- 
tiff  has  therefore  a  clear  interest  to  proceed  in  this  suit; 
and  there  is  no  other  mode  of  proceeding  to  get  free 
from-  the  injunction,  and  obtain  relief  against  any  of 
these  parties,  than  by  reviving,  if  they  will  not  re- 
vive. As  to  the  general  rule,  wherever  a  Defendant 
can  from  the  decree  derive  an  interest  in  the  prosecu- 
tion 


(66)  Aft//.  73. 

(57)  Anon.  3  Atk.  60i. 


(68)  2  Vem. 
1  Eq.  Ca.  Ak.  3. 
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tion  of  the  suit,  he  mny  revive  it.  The  opimon  of 
Tjord,  Redetdale  ia  clearly  expressed  in  opposition  to.  the 
4ictum  ot  hotd  Hardwiekje.  This  is.  not  confined  to  the 
Cfifie  of  an  account;  a  right,  to: a  decree  for  pajnuept 
of  money*  Any  interest  is  soflicieiit.  In  the  case  of  a 
Bin  .  for  redemption  the  decree  is  only,  that  the  Bill 
shall  be  dismissed ;  not  for,  payment  of  money.  It  is 
true,  that  operates  as  a  f<Hreclosure :  but  that  protv^, 

.  that,  if  the  Defendant  can  shew  an  interest,,  he  has, a 
right  to  revive.  In  the  case  in  Eq.  Ca.  Ab.  (59  ),  .wfaiqh 
was  not  strictly  a  case  of  redemption,  and  quite  dis- 
tinct from  payment  of  money,  the  interest  to  .have,  a 
conveyance  made  was  considered  sufficient.  In  StowH.  v* 
Cbfe  (60)  there  was  a  revivor  by  a  Defendant ;  and  that 

.  was.  confirmed  by  the  House  of  Lords.  WhUehear  v. 
Hvghes {61)  W9S  certainly  a  strong  measure:  but  the 
ground  was,  that  the  Defendant  might  file  a  Bill ;  ax^d 
the  right  arose  only  from  his  interest  In  WiUiams  v. 
Cooke {&t)  the  Master  of  the  Rolh  says,  tfie  good 
sense .  is,  that  in  every  case,  where  .  a  Defendant  can 
^'  derive  a  benefit  from  the  farther  proceeding,  he  may 
^'  revive.**  It  certainly  bas  been  generally  understood, 
that  even  a  Plaintiff  cannot  revive  for  costs  only ;  though 
t^at  is  not  clear  of  doubt ;  and  was  much  discussed  in  a 
Ca4^  (^)  before  Lord  Rossfyn:  who  decided  in  that  in- 
stance, that  the  Plaintiff  might  revive  i  leaving  it  dpuht^ 
fill  as  to  a  Defendant.  What  rational  difference  for  tl^s 
purpose  can  exist  between  the  interest  under  a  decr^ 
for  an  account  and  jiayment  of  money,  and  any.  other 
species  of  interest:  perhaps  »  most  important  inter^t 
in  real  estate?  The  cases  put  at  the  bar  in  WiUianuy. 
Cooke  are  unanswerable :  for  instance,  the  case  of  parti- 
tion. 


HoRwoon 

V, 

SCHMBDJC^. 


(59)  1  Eq.  Ca.  Ah.  2. 
(00)  1  Vem.  210, 296.  1  Eq. 
Ca.  Ab.^. 

(61)  1  Dick.  283. 


(62)  Ante,  Vol.  X,  406. 

(63)  Morgan  v.  Scudamort^ 
ante,  VoL  III,  195. 
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tien.-  Suppose,  every  thing  but  the  mere  parlitieii  hai 
been  cemi^eted;  would  your  Lerdshqp  direct  all  the 
prdimiiiary  measures  to  be  repeatedt  merely  because  Hit 
Plaintiff  would  not  revi^^?  The  interest  of  this  Phfan 
tiff  under  this  decree  is  to  dissohre  the  injunction,  hi 
order  to  have  an  opportunity  of  proceeding  in  the  actioB, 
which  is  not  gone,  but  may  be  rerived  by  scire 
and,  if  he  recovers,  to  proceed  upon  farAer  directicms 
to  obtain  a  decree  for  payment  of  the  arrears  from  the 
surviving  parties,  and  the  assets  of  those  deceased* 
Without  a  Bill  of  revivor  no  proceeding  can  be  taken 
for  that  purpoae.  How  without  revivor  can  the  injun&i 
tion  be  dissolved  t  They  cannot  be  compelled  by  mo- 
tion to  revive  within  a  certain  time.  The  Bill  in  thtf 
original  cause  is,  not  only  a  Bill  for  Redemption,  but  also 
a  Bill  of  Peace,  to  settie  the  rights  of  all  parties.  That 
was  a  case,  in  which  a  Defendant  ought  to  be  permitted 
to  revive,  if  it  ever  can  be  done.  If  this  comes  back 
with  a  decision  either  way,  this  Plaintiff  will  be  entitied 
to  a  decree;  either  for  the  arrears  of  the  annuity,  or  for 
the  remedy  against  the  securities. 


The  SoUcUor  Oeneral,  in  Reply. 
Lord  Redesdale  even  in  the  note  (64)  expresses  doubt 
upon  the  proposition  he  lays  down;  There  can  be  m 
distinction  with  reference  to  this  point  betwem  deciees 
for  a  redemption  and  for  an  account;  and  the  autho- 
rities apply  to  the  htter  only.  The  Plamtiff  m  a  BiU  for 
Redemption  offers  to  pay  what  shall  appear  to  be  due 
from  him  on  the  account.  In  one  case,  if  the  Defendant^ 
the  mortgagee,  has  been  in  possession,  it  is  possible, 
that  Dothmg  may  be  due  to  him :  but  the  common  case 
is  a  balance  primd  facie  due  to  the  Defend^t;  and  the 

decree 


(64)  MUf.  n. 
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imttem  always  dbects  the  motounty  tnd  {Mtymeni  of  tbtf 
IndaM;  aiid  if  the  Fliii&flff  wiU  Mt  pay  the  bakfice 
im  from  lum,  effect  Is,  ihaC  the  DefesKUnt  obtanM 
a  foreolaittrer 

With  respect  to  the  circumstances  of  this  case,  it  is 
tme^  in  the  original  cause  a  redemption  of  the  annuity 
IS  prayed ;  hut  in  this  way :  the  surety  prays  the  re* 
demption^  not  by  him,  but  by  his  principal,  in  order 
to  reliere  himself.  The  grantee,  of  the  annuity  there- 
fore cannot  be  entitled  to  any  benefit  from  this  siut ;  tiot 
having  any  interest  in  the  relief  prayed,  nor  any  con- 
cern in  the  subject,  except  that  he  is  restrained  by  the 
injunction.  They  might  have  applied  by  motion  or  peti- 
tion, that  the  executors  might  revive  the  suit;  or,  that 
the  injunction  might  be  dissolved.  The  common  case 
18  an  injunction  before  decree;  and  this  injunction,  in- 
termediate between  the  original  decree  and  the  decree 
upon  farther  directions,  is  unusual  But  this  decree 
provides  for  such  an  application ;  gpving  liberty  to  any 
of  the  parties  to  apply,  as  there  shall  be  occasion; 
which  provision,  farther  directions  being  reserved,  ge* 
nerally,  can  have  no  other  object  than  that  they  may 
have  an  opportunity  of  stating  any  thing,  that  may  have 
happened  since  the  decree ;  creating  a  necessity  for  some 
fiurther  order«  Under  such  an*  application  the  order 
may  be  made,  pending  the  abatement;  and  there  are 
many  instances  of  orders  after  abatement,  and  after 
decree  |  as,  if  money  is  to  be  paid  out  of  Court ;  or 
some  formal  act  to  be  done. 

The  Lord  Chancellor. 
This  seems  to  me,  not  properly  a  decree  in  the 
caose;  but  rather  a  preliminary,  interlocutory,  order, 
with  a  view  to  inquiry;  before  the  Court  can  do  any 

thmg. 
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thing,  determining  the  rights  of  the  parties.  :  1  do  JlM 
think  this  party  can  have  any  interest :  provided  .that  he 
can  have  the  injunction  dissolved^^  or  the  Bill  dismissed 
altogether.  He  certainly  has  a  right  to  put  .  an  end  to 
the  injunction. 


The  Register,  being  applied  to  by  the  Lard  Chan- 
cellor considered  this,  as  an  Order,  though  made  at  the 
hearing ;  not  properly  ai  Decree.  The  SoUciior  General 
said,'  it  was  a  Decree,  but  of  a  peculiar  kind. 


The  Lord  Chancellor. 
Mmsk  17<A.      It  does  not  appear  to  me  necessary  in  this  case  to 
enter  into  the  consideration  of  the  general  practice  of 
the  Court  upon  bills  of  revivor:  for,  in  my  opinion  this 
•  is  not  a  case,  in  which  the  Defendant  can  possibly  be 
allowed  to  revive.  The  ground,  upon  which  a  Defendant 
>  can  seek  to  revive  the  suit,  must  be,  that  he  has  some 
interest  under  the  decree;  an  interest  therefore  in  the 
farther  prosecution  of  the  suit. 

'  This  still  appears  to  me  to  be  a  decretal  ord^r  for  an 
injunction,  and  an  issue:  not  properly  a  decree. 
Under  a  decree,  directing  a  mutual  account,  the  De- 
fendant becomes  an  actor;  and  the  balance  may  be  in 
hb  favour.  '  He  has,  therefore,  an  undoubted  interest 
in  the  prosecution  of  that  suit;  and,  that  it  may' be 
carried  forward.  But  the  only  object  of  this  party,  a 
Defendant  in  the  original  cause,  is  to  put  aii  end  to 
the  smt,  and  dissolve  tiie  injunction;  that  he  may  go 
on  at  Law.  There  is  nothing  to  prevent  that :  but 
there  is  no  interest  now  remaining  in  him  to  have  tiiis 

suit 
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nilit  carried  on  by  revivor.  This  is  not,  therieifore,'  one 
of  the  cases  in  which  a  Defendant  may  revive ;  which  are 
confined  to  matter  of  account,  and  where  the  Defendant 
hiu  an  interest  in  the  farther  prosecution  of  the  siliit; 
as  it  is  put  by  the  Master  of  the  JtoUs  in  Williams  v. 
Ckioke {65).  Another  objection  is,  that  the  Defendant 
can  have  the  right,  only  in  case  there  is  de^ult  by  the 
other  party ;  and  there  is  no  de&ult ;  there  being  in  fact 
«f  revivor  by  the  Plaintiff. 


1606. 


HORWOOD 
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The  Demurrer  therefore  must  be  allowed ;  and  they 
may  proceed  in  the  ordinary  way  to  get  rid  of  the  In- 
junction. 


(65)  Aote,  Vol.  X,  406. 


THARPE  r.  THARPE.  1^06. 

March  24th. 

Exception  was  taken  to  the  Master's  Report,  ap-    To.  maintain 
pointing  a  Receiver.  an  Exception 

to  the  Master's 

The  only  objection,  taken  to  the  person  appointed, 
was,  that  he  lived  in  Suffolk,  at  the  distance  of  14  miles  g^j^^g 
from  the  estate,  which  was  in  Cambridgeshire:  but  it  ditqualiflcation 
was  insisted,  that  the  Plaintiff  appeared  intended  by  the  it  necessary, 
testator  to  be  the  Receiver.    The '  Plaintiff  was  the 
second  son  of  the  testator ;  and  afterwards  became  the 
eldest  by  the  death  of  his  brother ;  who  left  a  son. 
The  testator  directing,  that  the  ^  Plaintiff  should  have 
liberty  to  reside  in  the  mansion-house  and  premises  at 
Chippenham  Pari,  with  the  use  of  every  thing  therein, 
paying  all  rates,  &c.,  that  he  should  have  the  privilege 
of  sporting  upon  the  manor,  until  the  infant  grandson 

should 
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ilMuld  M!$in  ibe  <S£9if,  or  the  pcira0ii,Mk»iriMalli 
be.  first  entitled  in  mamiAer  after  life  itemO^  damdd 
attiiD  SI  with  pBrtieidar  direetions  ibw  iho  iiiiiiigraMBt 
of  the  padk,  &€•  tm  llie  protection  of  ^  pm^ 
pairSf  and  pknting,  created  b  general  trust  «f  tiie  leal 
and  personal  estate  for  die  gvatadson  at  Ibe  age  of 
lor  life;  |rith  leHuunder  to  his  ^st  and  other  eom^ 
and  to  llie  PUnntiff  lor  life,  and  to  bis  aons,  an  strict 
setdement.  The  Master  appointed  the  veecdTer  npm 
the  recommendation  of  the  only  trustee,  named  in  the 
W31|  who  luoted* 

The  Attorney  General  and  Mr.  Hart,  in  mppoat 
of  the  Exception. 
The  general  riile  against  excepting  to  such  a  Report 
unless  some  disqualification  is  shewn,  is  unquestionable : 
but  it  is  not  imperative ;  and  it  has  been  often  held,  that 
exceptions  will  lie,  if  a  proper  case  is  made.  Creume  t. 
The  Bishop  of  London  (66  ),  Bowersbank  v.  Colasseau  (67). 
In  this  case  particular  drcumstanoes  occur,  that  will  in- 
duce your  X'Ordship  to  interfere.  The  ground  of  the  ex* 
ception  is,  that  the  Master  ought  upon  the  circumstances 
in  evidence  to  have  appointed  the  Plaintiff,  tiie  testatoi^s 
son,  to  be  receiver ;  to  whom  the  mansion-house  is  left, 
with  many  marks  of  fevour  in  the  Will ;  which  is  suffi- 
cient ;  though  there  may  not  be  any  positive  objection  to 
the  person  appointed.  This  son  was  intended  to  be  the 
representative  of  the  femily  during  a  long  minority,  and 
to  have  the  consequence  attached  to  that  character;  Re- 
siding in  the  mansion-house,  situated  in  the  centre  of 
tiie  estates;  with  the  liberty  of  sporting  j  and  paying  no 
rent.   Under  tbese  circumstances  it  is  not  consistent 

with 

(68)  2  Bra.  47.  C.  253.  Dawkin,  !,  452.  Gerkadv. 
2  Dick.  esi.  €arland,  II,  197.    Wynne  v. 

(67)  Ante,  Vol.  Ill,  164.  Idnrd  Newbarongh,  post,  XV, 
ilfMNi.  Wilkini  V.  Williams,  293.  Attorney  General  w.Dty, 
irr,   515,  588.    Thomas  v.     2  Madd.  246. 
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wilh  IM  fbtmticii  to  aiiothet  jpenoBi  as  tectSmr, 
MMImid  dver  hinu  The  estate  is  situated  m  CmmbridgS" 
Mntf  Mi,  tiie  reeeifer  fives  in  Suffolk^  at  the  dastuiee 
«f  14  itaiies*  But,  though  diere  is  tto  other  dbjectian 
t»  him,  taider  the  oifcassstaaeei  it  is  not  neeeBsarjr  to 
«tale  any  pontite  'fisquahfioatkm,  to  entitle  liie  Pinntiff 
«o  ilie  <sip{K]ii(itiiieiit  4if  nebeiwr.  T%e  testator  ^^pears 
to  pcfinit  to  acme  penk)%  who  wifl  nne  eitraordiiiary 
«t(e]^fiOB,  beyond  that  a  oommon  ireecdrer ;  a  ]>erson 
baving  a  pecuKar  interest  in  the  estate,  as  proprietor. 
The  Will  directed  10,000  trees  at  least  to  be  planted  ift 
^vetyyear  ;  and  has  ^etjNress  directions  to  presetre  tlie 
"game ;  and  for  Unit  puipose  Ae  Plaint  is  required  to 
ke  rendeht. 


IBM. 

Tharpb 

V. 


Mr.  Peroemdf  Mr.  Trcwerj  and  Mr.  Leacht  for 
JReporty  ui^edy  that  diere  was  Ho  objection  to  tibe  person 
iqppointed  by  the  Master  upon  the  recommeBdation  ef 
liie  trastees ;  Aat  die  trustees  were  diiected  by  the  IfH 
lio  italidvate,  manage,  and  impro<re,  ifae  <estaie ;  and  thait 
die  testator  when  gokig  to  Jaaumea,  akout  two  yeaib 
before  his  death,  executed  a  power  of  attorney  to  the 
Plaintiff  and  another  person,  jointly  for  the  management 
of  his  affairs :  expressly  directing  the  laftter  to  manage  as 
to  the  land,  as  his  son  was  not  acquainted  with  farming 
concerns. 


'  The  Lord  Chancellor. 

The  cases  cited  are  built  upon  principles,  that  are  not 
peculiar  to  this  Court.  All  Courts  place  a  degree  of 
discretion  in  officers,  appointed  for  the  management 
of  concerns,  full  of  detail  and  complicated  circum- 
stances ;  and  those,  who  impeach  the  judgment  of 
those  officers  upon  such  points,  must  shew  a  reason 
for  the  exception.  Lord  Ahardey  therefore  in  Bowers- 
bank 
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180e,       btM    Colasseau  ( 68 )  'states  trufy,  ^hat'the  judgmoit  of 
Tharpb     the  Master  is  to  be  disturbed  only  tipon  special  grounda: 
V.  a  strong  case  to  shew,  that  the  person  appointed  ought 

TfiAAPK.  not  to  be  receiver;  and  the  Court  will  not  enter  com- 
parisons. No  objection  appears  to  the  person  appoiiifeei 
in  this  instance.  He  is  a  iand  surveyor,  acquainted 
with  business,  likely  to  qtudrfy  him  for  such  an  office: 
a  fit  person  therefore  in  that  respect.  •  Hewas  xeeoBh 
mended  to  the  Master  by  the  trustee  in  ' whom  ^ 
testator  reposed  this  peculiar  trust;  not  selected  by 
the  Master  at  his  own  discretion,  or  pointed  out  to  him 
by  accident.  Ifis  residence  at  the  distance  of  14  miles 
only  is  no  objection.  The  person  proposed  is  therefiire 
altogether  unexceptionable.  The  effect  of  confirming 
the  Report  will  not  be  to  deprive  the  Plaintiff  of  those 
advantages,  which  his  &ther  •  intendisd  for  him  ;  having 
the  ornamental  part  of  the  estate  under  biff  own  care,  • 
paying  no  rent,  and  with  the  enjoyment  of  sporting. 
There  is  no  ground  therefore  to  interfere  with  die  Mss- 
ter*s  discretion  in  the  appointment  of  a  receiver;  wluch' 
has,  I  think,  been  wisely  executed. 


The  Exception  was  over-ruled. 


(68)  Ante,  Vol.  IH,  104. 


jCases  in  chancery. 
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*  THE  SITTINGS 

AFTER  HILARY  TERlMf, 
46  Geo.  111.  1806. 


WHITE  r.  HALL.  . 

March  2itk 

and26ilL 

'A.  '^^^^^^       made  for  an  Injunction  under  a  bill  JoriBdiction 

filed  on  behalf  of  infants^  entitled  to  an  estate  in  apon  a  contract 

die  Colony  of  Demerara,  which  had  been  brought  to  a  concerning  an 

judicial  sale  under  a  judgment^  obtained  in  thp  Co-         ^  * 

kmial  Court  by  the  Defendant,  a  creditor.   The  bill  -all^i. 

1^11  -"^^  ^®  ques- 

itated  a  contract,  by  wmch  the  estate  was  made  a  se-        upon  the 

curityfor  the  discharge  of  the  debt  by  instalments;  the  constmctioii  of 

last  of  which,  was  to  become  due  in  November  1806;  the  contract, 

charging,  that  about  Mfsrch  1804  the  Defendant  fprmed  'or  a  security 

scheme  for  obtaining  possession,  and  enforcing  a  sale ; 

Ttriih  the  view  of  becoming  himself  the  purchaser  at  an  J^^^^^W^*^*^"* 
"  '  \       1  1  ,     1. .  1     >   1  me  been  be- 

unaer-value ;  and,  contrary  to  the  faith  of  the  agree^  f^^^  ^  Court  of 

pten(,  instituted  process  m  the  Colonial  Coiurt,  upon  a  competent  ju* 

^oggestion,  that  a  large  sum  was  due  on  account  of  the  risdiction  in 

instalments;  &c.    The  Order  of  the  Colonial  Court  di-.  the  Colony, 

reeled  execution  and  sequestration  to  issue  according  to       ^  foreclo* 

the  law  of  the  Colony;  and  that  the  ^stafe  should  at 

the  c*^' ^^'^c** 

^*  ed,  the  allega* 

tions  of  fraud  merely  general,  and  denied,  an  Injunction  was  refuted. 

Vol.  XII.  k 
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180G.  the  expiration  of  fifteen  months^  if  not  redeemed  by 
^^^^^  ^b*t  time,  be  foreclosed,  and  put  up  to  sale.  The  bQI 
prayed  a  declaration,  that  the  Defendant  was  entitled 
Hall.  only  to  have  the  next  proceeds  of  the  annual  produce  of 
the  estate,  until  his  debt  should  be  discharged;  but, 
in  case  the  opinion  of  the  Court  should  be,  that  he  was 
not  precluded  from  demanding  unmediate  payment, 
then  a  redemption,  and  an  injunction.  The  answer 
admitted  the  mortgage,  recorded  according  to  ttie  laws 
of  the  Colony* 

The  Attorney  General  and  Mr.  Hart,  in  support  of 
the  motion,  cited  Foster  v.  VassaU  (69),  andLorfl  Cram- 
town  V.  Johnston  ( 70  ). 

The  Solicitor  General  and  Mr.  Bell,  for  the  De- 
fendant. 

It  is  not  contended,  that  this  Court  has  not  ju^ 
diction  over  contracts  relating  to  possessions  in  the  Co- 
lonies of  this  country.  But  the  jurisdiction  does  not 
hold  in  this  particular  case:  a  Court  of  competent  juris* 
diction  having  already  determined  between  the  parties. 
This  Courts  if  it  could  hold  *  jurisdiction,  must  have 
learnt,  what  is  the  law  upon  this  subject  in  the  Colony 
cf  Demerara,  as  a  fact;  of  which  no  evidence  is 
^en.  The  oiBe  of  Lord  Cranstovm  v.  JohnsM 
arose  in  a  colony  subject  to  the  English  law;  except 
as  it  had  been  altered  by  Acts  of  Assembly ;  and  ih^ 
same  observation  applies  to  the  cases  there  referred  to; 
but  cannot  apply  to  this  case.  Without  insisting,  hoir« 
ever,  that  this  Court  cannot  hold  jurisdiction,  merely 
as  Demerara  is  a  Dutch  Colony,  your  Lordship  must 
be  informed,  what  is  the  law  of  that  Colony ;  and  cam 
not  take-it  to  be  the  same  as  the  law  of  this  countryi 

Lord 


(60)  3  Atk.  687.  (70)  Ante,  Vol.  Ill,  170. 
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tidird  O-dattpte*  v.  Johnttm  Mfaa  dedded  upon 
«ftatlC6B^  that  bftve  no  ai|)plicatioii  to  diis  case.  Thkt 
was  a  contriTance  by  a  creditor  to  get  the  estate  at  ati 
ttitder-Yalue.  In  this  case  the  question  has  been  decided 
by  a  Court  of  competent  jurisdiction.  The  case  of 
Faster  v.  Vassall  (71)  does  not  prove^  that  the  De- 
fendant in  stating  that  defence,  that  the  question  has 
been  decided  by  a  Court  of  competent  jurisdiction,  must 
•late  with  great  precision  all  the  pleadings  ¥rith  pai- 
•ffeular  averments,  that  the  suit  related  to  the  same 
matter,  &c.  That  was  iiie  ease  of  Lis  pendens,  used 
by  way  of  plea  in  bar  of  another  suit;  and  it  was  neces- 
Mry  to  shew  by  averment,  that  the  cause  related  exactly 
ti>  die  same  matter. 


The  Lord  Chancellor* 
Jf  I  had  jurisdiction  in  this  case,  which  I  have  not|  March  26ih, 
I  should  be  disposed  to  consider  this  estate  merely  as  a 
security,  until  all  the  instalments  should  be  paid  Up  ; 
and  that  the  intention  was,  not,  that  upon  a  forfeiture 
of  the  first  instalment  the  estate  should  become  abso^ 
lute  in  the  creditor ;  but  that  he  should  have  possession, 
apd  receive  the  rents  and  profits  in  reducticm  of  the 
debt.  The  covenant  to  keep  350  negroes  upon  the 
estate,  has  an  aspect  to  thut;  being  for  the  benefit  of 
the  mortgagor.  The  construetion  dierefore  of  tht 
contract,  if  it  had  been^  necessary  to  decide  upon  it^ 
would  be,  that  the  mortgage  was  not  absolute  until  the 
^qiiration  of  the  period  for  payment  of  the  last  instalr 
ment,  at  which  time  the  right  to  foreclose  would  arise 
according  to  the  law  of  this  country.  But  the  cireunir 
stances  of  this  case  preclude  me  from  exercising  any 

jurisdiction. 


1^ 

1806. 


Whitk 

I?. 
Halu 


(71)  3  Ath.  687. 
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Jurisdiction..  The  suggestion  of  fraud  by  ihe  bill  is 
.  distinctly  denied  by  the  answer;  and  also  is  too  genenil 
an  averment  of  fraud;  which  cannot  be  averred  in  such 
general  terms :  but  the  facts^  constituting  the  fraud,  ought 
to  be  stated,  so  that  issue  can  be  taken.. 

I  perfectiy  concur  with  the  case  of  Lord  Cramtom 
.  V.  c/bA»9/on  ;  *  which  was  decided  upon  the  foundatkm 
of  fraud :  the  creditor  not  being  justified  in  bringing 
the  estate  to  sale  under  those  circiunstances :  a  sham 
-sale,  without  competition,  contrived  with  a  view  to  get 
the  estate  himself  at  an  under-value.  The  principle, 
upon  which  that  decree  was  made,  is,  that  a  transaction 
of  that  nature  may  be  overhauled  for  fraud.  •  Upop 
that  subject  I  will  use  the  words  of  a  great  authority, 
.Lord  Chief  Justice  De  Grey;  who,  when  delivering 
the  answer  the  Judges  to  a  question  put  to  them  in 
'The'  Duchess  of  Kingston's  Case,  thus  expresses  him- 
self (7S):     Fraud  is  an  extrinsic,  collateral,  act;  rio- 

lating  the  most  solemn  proceedings  of  Courts  of  Jus- 
**  tice ;  as  Lord  Coke  says,  avoiding  all  judicial  acts, 

ecclesiastical  and  temporal.** 

The  only  question  for  me  to  consider  upon  this  mo- 
tion is,  whether  I  have  authority  to  set  aside  a  judicial 
sale,  had  under  the  process  and  judgment  of  a  Court, 
having  a  competent  jurisdiction,  not  only  intrinsically, 
but  under  the  acts  of  the  parties.  I  have  no  such  au- 
thority. I  hope,  however^  means  maybe  found  to  de- 
liver this  estate  from  sale;  if  the  law  of  this  colony  is 
not  peremptory,  and  essentially  different  in  that  respect 
from  the  law  of  this  country.    The  Lords  of  the 

Coundl 

(72)  The  Dftchess  of  KhigstmC$  Case,  Harg.  Slate  Trials, 


c;ases  in  chancery.  325 

Council  may,  perhaps,  give  some  direction  to  prevent  a  1806, 

sale,  until  an  appeal ;  or  security  may  be  given.  That  y^^^ 
U  for  their  consideration;  but  I  am  obliged  to  refuse  ^^^^ 

this  injunction.  Hall. 


BOWES  V.  LORD  STRATHMORE.  ^^06- 

^pHE  Plaintiff  having  obtained  an  order  for  taxation    After  an  Or-' 

of  his  solicitor's  bill  of  costs  in  the  usual  manner,  der  upon  a 
offering  to  pay  what  should  be  found  due,  an  order  party  in  (be 
was  made  for  payment  of  the  money ;  or,  that  the  Plain-  P*J-^ 

iiff  should  stand  committed.  ment  of  mo-: 

ney,  the  pro-  . 
per  course  .i» 

Mr.  Thomson,  upon  affidavit  of  service  of  that  Order,  an  attaohmeDt;> 
and,  that  the  Plaintiff^  who .  is  a  prisoner  in  the  King's  sod  upon  tho* 
Bench  Prison,  said,  he  would  not  pay,  but  would  go  return  to  that- 
to  the  Fleet  Prison,  moved  for  a  Writ  at  Habeas  Corpus,  Order  foif 
to  bring  him  up,  that  he  may  be  committed  to  the  Fleet 
Prison. 

The  Register,  Mr.  Walker,  and  Mr.  HoUist,  {Amicus 
Curice)  said,  that  in  the  case  of  a  party  the  first  order 
should  have  been  for  payment  of  the  money ;  and  after- 
wards an  attachment  upon  that;  and  upon  the  return 
to  the  attachment,  the  order  would  be  made  for  the 
Writ  of  Habeas  Corpus,  ; 

The  Lord  Chancellor  held  that  course  to  be  re- 
gular. 
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1809. 

Mfkrck  Vitk  I^ADCLIFFE  r.  WARRINGTON^ 

and  28fA. 

The  time^  at  QN  the  24di  otAugiut  1805  the  Plaintiffs,.  As  exe- 
which  a  con-  cutors  o(  J<^n  Radcliffle,  sold  by  auction  to  the 

tract  is  to  be  Defendant  an  annuity  of  120/.,  for  the  sum  of  90(ML 
J^t"^Ud  ^""^  particuhur  described  this  annuity  as  being  unde- 
io  Eqiul^y  ta  "^^^J  secured,  and  most  punctually  paid  quarterly  by 
aj^^^^  Messrs.  Biddulph  and  Cods,  bankers,  for  the  life  of  a 

Hia  Relief  respe<?table  nobleman,  aged  54 ;  whose  life  could 

against  the  ^  insured ;  amply  secured  on  freehold  estates,  in  the 
]iMp$b.at  time  county  o{  Hifntingdon.  The  conditions  of  sale  provided, 
is  ta  tlie  dis-  that  tlie  purchaser  should  pay  a  deposit  SOL  per  cent., 
oretion  of  the  and  sign  an  agreement  to  pay  the  remaindejr  of  his 
Coort«poD  flie.  purchase-money  on  or  before  the  29th  of  September  n^ext; 
»^"tt!e*!^*'  should  neglect,  or  faU  to  comply  with 

tfact  n  abtn"  conditions,  the  deposit  should  be  forfeited ;  and  the 
^Iqii^^^  executors  should  be  at  liberty  to  re-sell  eithjer  by  pubGc 

or  private  sale;  and  the  deficiency,  if  any,  by  such 
the  sti^  second  sale,  with  all  the  charges,  &c.  should  be.  made 
an  Annuity  defaulter  at  the  first  sale, 

charged  open 

a  real  estate,  Upon  the  application  of  the  Defendant's  solicitor 
the  vendor  on  the  30th  of  August  for  an  abstract,  the  deed,  dated 
must  make  the  17th  of  May  1782,  was  sent;  purporting  to  be  a 
OTt  the  title  of  gp^nt  of  the  annuity  in  consideratbn  of  840/. ;  secured 
theTute'  *"  ^'^"^  and  warrant  of  attorney,  and  charged  iipon 
charged  Qu  issuing  out  of  a .  mano^  in  the  county  of  HufU* 

ingdon*  The  solicijtor  of  the  Defendant  on  the  ^ame 
day  objected,  that  the  abstract  did  not  contain  the 
grantor  s  title  to  the  estate,  on  which  the  annuity 
was  charged;  and  requesting  to  be  furnished  with  it. 
On  the  3d  of  September  the  Plaintifi*'s  solicitor  by  let- 
ter, stated,  that  he  had  it  not  in  his  power,  nor  did  he 
think  it  necessary,  that  the  grantor's  title  to  the  estate^ 

charged 
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^Urged  with  the  annuity,  shoidd  be  set  out   Tie  De-t 
fendant's  solicitor  on  the  same  day  insisted  on  diat 
objection;  and  required  the  title  to  be  furnished  as 
'iMDon  as  possible ;  as  the  Defendant  was  staying  in  tx>wn 
ftofely  on  that  business.    On  the  17th  of  SepUmber,  an- 
otlMr  letter  by  the  Defendant's  solicitor  to  the  Plain- 
tiff's solieitor  slated,  that     Mr.  Warringtom  will  insist 
^0n  having  the  said  purchase  completed'  hy  the  29tk 
instant,  agreeable  to  the  eonditiops  of  sale  f  and  he 
will  be  ready  without  deviation  to  fulfil  his  part  of  it: 
^  but  he  expects  in  a  proper  time  to  have  a  proper  ah* 
stract  of  the  vendor's  title  deUvered  to  him ;  .and,  as 
^  I  have  already  informed  you,  he  considers  the  one 
^  abeady  delivered  as  none  at  alL   With  regaid  to  the 
annuitant  dying  before  the  29thy  Mr.  Warrington  is 
advised,  it  is  a  thing  he  has  notlui^  to  do  with,,  till 
^  a  proper  tide  is  made,  and  his  punehase  completed, 
in  conformity  to  the  conditions  of  sale.** 


1W6. 


Babc&ipfe 
Tim. 


Np  answer  being  returned  to  that  .letter,  an  aotion 
was  brought  in  October  1805  for  recovery  of  the  de- 
paait.  On  the  17th  of  Jmrnary  1806^  after  that  cause 
was  at  issue,  the  abstract  required  was  o£%red  ;  and 
rafhsed.  Upon  the  27di  of  Febrmury  the  Defendant 
obtained  a  verdict  in  the  action.  On  the  4th  o(Feb^ 
ruary  the  Bill  was  filed,  praying  a  specific  performance, 
a&d  an  injunction. 


•  The  Answer  insisted,  that,  as  t9ie  Pkintaffii  did 
not  ddiver,  or  tender  any  abstract  of  the  title  of 
the  grantor  until  the  17th  of  January^  and  after 
tbe  cause  waa  at  issue,  the  contract  was  deters 
nioed ;  and  the  Defendant  is  not  bound  to  perform  it : 
the  Bill  contending,  that  the  annuity-deed,  with  the 
fict  of  regular  payment  to  the  death  of  the  grantee  in 
1805,  was  a  sufficient  title ;  but  stating,  that  the  Pbun- 

tifis 
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.1806.  tiffs  having  procured  the  abstract,  sent  it  to  UieDb- 
^  ^^"^       .fendant's  solicitor;  who  refused  to  receive  it. 

jKAOCLIFfK 

Wabrin««  The  SaUcUar-General  and  Mr.  Amgef  in  aiipport  of 
the  motion  for  an  injunction,  contended,  that  time  is  Bot 
essential  in  the  performance  pf  a  contract;  and  among 
the  numerous  authorities  in  support  of  that  proposif 
tion  there  is  no  instance  of  refusing  a  performance 
upon  the  mere  ground,  that  the  time  hiad  elapsed.  They 
also  inmsted,  that  the  vendor  was  not  bound  to  pro^ 
duce  the  grantor's  title  to  the  estate  charged  with  the 
annuity. 

.« 

The  AUomey  General  and  Mr.  MafiiM^  for  tfa^ 
Defendant. 

By  many  old  decisions  certainly  the  time,  at  which  a- 
<;ontract  is  to  be  performed,  was  under  particular  dr-^ 
cumstances  held  not  to  be  material.  But  from  the  tinr 
of  Lord  Thurlow  the.  habit  of  the  Court  has  been  much 
.  ipore  to  consider  the  time  material:  Harrington  v. 
Wheeler\lS).  Considerable  stress  had  been  laid  upon 
the  supposed  authority  of  Lord  Hardmcke  in  the  .case 
of  Gibson  v.  Pattersan{74}) :  but  Lord  Bossl^  in  /far- 
rington  v.  WAeeler,  and  Lloyd. v.  CoUet(75),  denies  the 
accuracy  of  that  case  ;  apd  shews,  how  much  the  opinion* 
of  the  Court  upon  this  subject  had  varied. 

Time  may  be  made  material,  if  '  one  party  apprises 
the  other,  that  he  means  to  insbt  upon  it.  The  ques- 
tion is,  whether  one  party  cannot  previously  to  the  ex*, 
piration  of  th^  time  say,  that  he  will  insist  upon  it 
In  the  late  cases,  though  the  time  had  been  insisted  on,. 

the. 

(73)  Ante,  Vol.  IV,  686 ;  (75)  4  Bro.  C.  C.  409.  Alitc,^' 
see  the  note,  601.  Vol,  IV,  680,  n. 

(74)  1  Atk.  12. 
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llfee  Defendant,  having  after  the  expiration  of  the  time 
received  and  dealt  with,  the  abstract,  that  was  properly 
lield  a  waiver  of  the  previous  notice.  The  question 
ipon  the  circumstances  of  this  case  was  determined  iiii 
Lhpd  V.  CoUeti7G).  The  case  of  Setan  y.  Slade(77) 
umed  upon  this ;  that  the  purchaser,^  though  to  a  cer-r 
jun  period,  he  insisted,  that  the  contract  should  he  pefr 
ronned  by  the  time,  afterwards  received  the  abstract ;  and 
lealt  with  it.  In  this  case  the  abstract  was  immediately 
-efttsed.  Lord  Eldan  marks  the  distinction  in  that  re- 
ipect  between  that  case  and  Lloyd  v.  Collet  \  which  latter 
:aae  this  resembles;  and  the  circumstances. in  bolhare 
iirectly  the  reverse  of  those  oi  Seion  v.  Slade»  This 
Defendant  returned  the  abstract,  and  would  not  look  at 
it;,  and  the  Plaintiff  had  no  reason  to  think,  the  De** 
^dant  considered  himself  bound  by  the  contract;  the. 
Bontrary  being  expressly  asserted!  The  question  is,  whe- 
iier  a  Court  of  Equity  can  deprive  the  party  of  all  right 
to  stipulate,  that  the  time  shall  be  material.  Supipose^  - 
ioB  case  had  been  reversed,  that  the  purchaser  had  not. 
performed  his  engagement,  and  a  re-sale  had  taken  place; . 
30idd  he  have  been  relieved?  The  old  decisions,  that 
die  time  was  not  material^  do  not  stand  upon  good  rea* 
ion.  Suppose,  the  contract  4s  entered  into  with  refer- 
snce  to  a  particular  estate  or  the  puMic  ftmds ;  the  value 
3f  which  is  affected  by  the  delay. 

Upon  the  other  point  the  Plaintiff  by  producing 
the  title  to  the  estate  admits,  that  he  was  bound  to 
produce  it. 

The  Solicitor  General,  in  Reply.  > 
Time  is  not  considered  essential,  or  in  any  degree, 
regarded,  in  Equity,  unless  there  is  something  peculiar 

in 


(7f0  4  Bra.  C.  C.  460;  ante,  VoL  IV,  680,  n. 
(77)  Ante,  Vol.  VII,  265. 
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in  the  contract*  It  can  hove  effiMit  cfeily  endraoe^ 
tM  the  agreement  is  abandoned.  If  time  is  eono^nd 
in  the  ^ame  point  of  view  in  ibis  Court  as  at  Law,  cm* 
third  of  the  jurisdiction  of  this  Court  is  at  an  ead.  In 
the  case  of  a  mortgage  there  is  m  express  stipulation 
for  payment  on  a  certain  day;  and  the  estate  ii  al  lam 
absolute  in  the  mortgagee:  yet  without  fraud/ accident, 
or  other  equitable  circumstances,  redemption  is  permitted, 
without  Unutation  of  time,  provided  it  has  been  treated 
as  a  mortgage;  and  even  after  a  decree  for  foredosuit, 
if  not  made  absolute.  In  the  case  of  a  covenant  tat 
paymmt  of  rent,  mdLii^  the  lease  void  in  case  of  nen* 
payment  at  the  day,  no  defence  could  be  made  atl^aw: 
yet  the  relief  would  be  given  in  Equity  upon  the  terms 
of  pa}dng  the  rent,  witib  interest ;  suljject  to  limite- 
tion  prescribed  by  the  Stetute  ( 7ft). 


The  principle,  that  time  is  not  essential  in  any  con* 
tract  in  a  Court  of  Equity,  that  tkne  is  never  used  here 
farther  than  as  evidence,  that  the  agreement  is  aban* 
dpnedi  has  been  applied  to  the  doctrme  of  specific  jier* 
formance  in  some  of  the  strongest  cases.  In  ihe  case 
of  Gregsonr.  Jtiddkf  stated (79)  in Seton r.  Shde,  nulh 
withstanding  express  terms^  llie  agreement  not  being 
abandoned,  die  Lords  Commissioners  gave  execution; 
and  that  was  confirmed  by  Lord  Thurhw;  who,  upon 
Mr.  Mansfield's  observation,  that  the  decision  would 
make  it  necessary  in  all  future  cases  to  provide,  that  die 
contract,  if  not  carried  into  execution  by  the  time  sti- 
pulated, should  not  be  executed,  answered,  tliat  tften 
the  party  would  be  just  in  the  same  situation.  To  that 
extraordinary  length  have  the  cases  gone;  and  there  is 
no^  authority,  that  time  shall  be  considered  essen- 
tial without  something  special;    and  there  is  nothii^ 

special 


(78)  Stet  4  Geo.  11,  c.  28.      (79)  Ante,  VoL  V«, 
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ipeeial  in  this  case.  This  purdmer  could  not  possibly 
10  iiyiired  by  the  lapse  of  time  from  the  nature  of  the 
(OBthct  This  is  not  like  a  contract  for  a  reyersicmary 
oterest;  in  which  from  the  nature  of  the  subject  time 
lerlainly  is  essential.  The  argument,  that  the  purchaser* 
inding  the  time  past,  had  bou^t  another  estate,  ha» 
MeflL  urged  without  success.  Cases  have  occurred,  where 
he  Tender  had  no  title,  even  when  the  cause  was  heard  | 
uidit  has  been  permitted  to  stand  over,  to  enable  him 
o  obtain  a  title,  by  procuring  an  Act  of  Parliament, 
b  Seian  v.  Skuk  all  these  distinctions  were  noticed  by 
ImA  Eldon ;  who  expressly  states,  Aat  it  is  impossible  to 
isy,  time  u  regarded  here  as  at  law.  The*  case  of  Lloyd 
u.doUei  has  no  application:  being  a  case  of  complete 
ihandonment 

Ab  to  the  other  point,  whether  the  Tender  is  bound 
D  ihew  the  title  of  the  grantor  to  £he  estate,  chaiged 
rith  the  annuity,  it  has  been  long  disputed,  whether 
ipon  a  contract  to  seU  a  lease  the  vendor  is  bound  to 
mka  out,  that  the  lessor  has  a  good  tide(80).  This 
Agectbn  goes  much  fSurther.  It  cannot  be  said,  the 
^aintiff  has  admitted,  that  he  was  bound  to  produce  the 
ade.  Insisting,  that  the  objection  was  unreasonable ;  he 
»nsented  to  obviate  it,  merely  to  avoid  litigation.  He 
»nnot  be  supposed  to  undertake  to  make  out  a  title  to 
he  estate  of  another  person  in  a  month. 

The  Lord  Chancellor. 
One  answer  to  many  of  the  objections,  that  have 
iieen  urged,  is  obvious;  that  the  unquestionable  juris- 
Ketion  of  a  Court  of  Equity  to  give  the  specific  per- 
cnrmance  of  an  agreement,  for  the  breach  of  which' 
he  party  could  have  only  damages  at  law,  is,  ftot  com- 
pulsory 

(00)  mUe  V.  Fo^M^e,  v.  JLprrf  jBoA#]i,  post,  XVIII, 
nte,  Vol.  XI,  337.  DetcreU  dOd. 
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1W8. 


-Wjiriiino- 


Ground  of 
redemption  of 
a  mortgage, 
«nd  of  relief 
against  non- 
pajment  of 
rent,  that  the 
object  is  a  se- 
caritjr. 


piilBory  upon  the  Court,  but  the  subjeet  of  d]seredo|& 
The  question  is,  not,  what  th^  Court  must  do,  but,  irhat 
it  may  do;  under  circumstances  either  ezerciaii^  the 
jurisdiction  by  granting  Ae  specific  performance,  or  ab* 
staining  from  it.    It  is  admitted,  that  there  may  be  such 
a  refusal  to  p^orm  an  agreement,  as  would  amount  to 
a  complete  abandonment ;  6o  that  the  contract  would  be 
gone  in  Equity,  as  well  as  at  Law:  but  I  do  not'con* 
cdve,  the  refusal  to  produce  the  title  in  this  ihataiioe 
does  amount  to  such  an  abandonment*   The  answer  ot 
Lord  Tkurhw  to  the  obsenration  oi  Mr.  Mansfield  in 
Gregson    Jliddle(Bl  ),  going  to  the  extent,  that  even 
an  express  provision  could  not  be  made  to  guard  againsl 
the  inconvienience  of  ^  the  doctrine,  that  the  time  is  imttia* 
terial,  is  a  very  strong  proposition.    My  present  optpiaa 
is,  that  the  authorities  cited  for  the  Plaintiff  do  main- 
tain the  jurisdiction  in  the  extent,  to  wbicb  it  is  con- 
tended; and  that  t&is  is  not  a  case  of  abandonment:  but 
I  will  look  into  the  cases.  .  In  the  instance  t>f  a  mortgage 
rdief  is  given  upon  the  ground,  that  the  whole  intentioD 
originally  was  to  secure  the  money:  so  in  the  case,  that 
has  been  put  of  a  covenant  to  secure  the  payment  of 
rent.   That  is  the  object  of  the  contract ;  and  the  Sta* 
tute(8S)  proceeds  upon  that.    Cases  of  that  descrip-^ 
tion  are  different  from  a  sale. 


The  Lord  Chancellor. 
March  ^th.  Upon  the  objection,  that  the  title  of  the  grantor 
of  the  annuity  to  the  estate,  charged  with  it,  was  not 
made  out,'  it  must  always  be  recollected,  that  the 
grantor  had  been  in  possession  of  that  estate  once 
1782;  and  the  mnuity  had  been  regularly  paid ;  with- 
out 

(81)  Cited  anie,  Vol;  VII,  268.      (82)  SUt.  4  Oto.  II.  g.28. 
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nat  determinmg,  that  it  was  absolutely  necessary  tor 
tiie  vendor^  in  order  to  make  the  contract  good  at  Law, 
jmd.to  keep  the  party  bound,  to  furnish,  not  only  the 
lieed  of  1782,  containing  upon  the  face  of  it  a  rent* 
fiharge,  but  also  the  title  of  the  grantor  to  the  estate, 
^iipo»' which  it  was  charged.  The  letter  of  the  3d  of 
September  from  the  Plaintiff's  solicitor,  stating,  that  it 
was  not  in  hb  power,  nor  did  he  think  it  necessary,  that 
the  title  to  the  estate  should  be  set  out,  contained 
notlung  that  could  lead  the  purchaser  to  suppose,  there 
was  any  doubt  concerning  the  vididity  of  the  tide.  There 
ifl  no  doubt  this  contract  was  eomidetely  determined  at 
Law ;  not  from  a  failure  to  perform  any  of  the  essentials 
of  the  contract,  nor  from*  the  want  of  title,  but  from  the 
fiulure  of  the  vendor  to  do  vti  time  what  was  incumbent 
upon  Iiim.  It  is  equally  clear,  there  was  no  abandonment 
by  the  vendor.  . 


1808. 


iAadcliffb 

9. 

Warrino- 

TOK. 


.  At  first  I  found  great  difficulty  in  the  extent  of  the. 
proposition,  that  time  is  of  no  consequence  in  this 
Cmrt  To  that  I  cannot  accede.  It  is  frequently  of 
great  consequence.  It  is  enough,  however,  for  me  to 
express  myself  in  the  safe  words,  used  by  Lord  Eldan  : 
to  say  time  is  regarded  in  this  Court  as.  at  Law,  is 
quite  impossible."  But,  though  ther^  is  an  end  of 
the  contract  at  Law,  as  there  is  undoubtedly,  if  the 
parties  do  not  perform  the  acts  they  were  bound  to  do 
within  a  certain  time,  still,  if  there  is  jurisdiction  here, 
and  from  all  the  authorities  it  is  clear  there  is,  this  is 
a  case,  in  which  the  Court  may,  and  ought  to,  exercise 
it.  In  this  instance  there  is  no  vexation ;  no  room  for 
suspicion  of  any  trick.  It  can  be  represented  at  most 
as  a  mistake  of  the  agent  in  not  sending  the  title ; 
which  probably  it  was  not  in  bis  ppwer  to  send,  if  hia. 
judgment  had  been  otherwise.    But  it  would  be  very 

dangerous 
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dangerous  to  hfeive  it  understood,  that  contracts  at  Law 
as  to  time  are  nothing  in  this  Court;  Aat  die  party 
^  '      might  tri6e  as  long  as  he  thought  properp  and 
Wammivq-    here,  as  a  matter  of  course,  at  any  distance  of 
So,  ike  principles,  upon  which  th^  Court  reUerea 
ivaUd,  or  accident,  being  dear,  it  would  be  dangwotts 
to  attempt  to  lay  down  any  abstract  nde,  under  what 
circumstances  that  jurisdiction  ought  to  be  exercised. 
Belief  to  a    In  a  late  case  (88),  a  tenant  coming  to  be  reliefed 
tenant  against  against  the  lapse      tune  for  doing  repanrs,  I  did  not 
the  lapse  of  ^  ckcumstances  a  tenant  shall  be 

tion  of  the        of  course,  ofibring  to  put  the  landlord  in  the  saint 
Court  upon  the  sitnatiait   If  any  vexation  appeared,  the  Court  might 
drcomstances.  refuse  to  interfere*    It  is  matter  of  discretion;  and 
that  way  of  considering-  it  avoids  all  the  diflScuhy  in  die 
exercise  of  this  jurisdiction.    The  case  of  the  morf* 
gage  turns  upon  circumstances  peculiar  to  it.  The 
single  object  of  the  transaction  in  its  original  con- 
Groiind  of  re-  struction  is  to  Crelrte  a  security  for  money*.  The  Court 
demption  of  a  fcy  permitting  redemption  does  not  dispense  wiA  any 
Sbe'd?^'  ^'^  ^^^^  contracted ;  but  givea 

secttrity^for  *  ^^^^  ^  *®  lirigitial  object  of  both.  So,  the  covenant 
money.  payment  of  rent  is  inserted,  in  order  to  give  secu- 

rity to  a  party,  demising  his  estate  for  a  time.  He 
brings  an  ejectment ;  which  is  used  as  a  spur ;  and  Ae 
true  object  of  the  contract  is  obtained,  either  undef  the 
Statute  (84);  or,  if  the  case  is  notwithmthe  Statute, 
this  Court  gives  the  relief  in  cases,  that  appear  lit 
for  it;  and  I  think  this  a  proper  case  for  giving  such 
relief. 

Therefore,  without  laying  down  any  other  rule,  or 
making  any  farther  observation^  than  merely  to  express 

my- 

(83)  Sanders  v.  Pope,  ante,  282.  See  the  note.  Vol.  X,  70. 

(84)  Stat.  4  Geo.  II,  c.  28. 
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my  asient  to  Ae  doctrine,  aa  stated  by  Lord  Eldon,  my  18d9. 

jvdgmeiit  is,  that  a  specific  performance  ought  to  be  R^^J^ppj^ 
gimled  in  this  case;  and  dierefore  the  injunction  must 

pr  upon  the  tenns  of  bringing  ihe  money- into  Court,  Wabrinq- 
soid  paying  the  costs  at  Law. 


CAfflLL  V  SHEPHERD  ( 85).  isoc 

MOTION  was  made  by  the  Pldntiff  for  a  Commis-  Commission 
sion  to  examine  witnesses  at  Seville  in  SpeUn.   The  to  examine 
Bin  had  no  other  object ;  and  the  Defendant  by  his  Witnesses  in 
answer  did  not  deny,  that  the  evidence  sought  for  was  Eneajyls 
material 

Mr.  Richards,  for  the  Defendant,  opposed  the  mo- 
tioQ,  on  the  ground,  that  Spain  was  at  war  with  Eng* 
kmd,  and  the  Court  ought  not  to  grant  a  .Commission 
to  an  enemy's  country;  and  added,  that  it  would  be 
unfair  to  the  Defendant ;  who,  residing  here,  might  hot 
be  able  to  examine  such  witnesses  so  advantageously  as 
die  Plaintiff,  who  was  Uving  on  the  spot. 

The  SoUcUor  General  {Amicus  Cutub),  said,  he  ap- 
prehended, that  the  practice  was  to  direct  the  Commis- 
Aon  to  the  nearest  neutral  port ;  and  mentioned  the  case 
of  v.  Romney {86). 

Mr.  Greggy  in  support  of  the  Motion,  said,  that  the 
objection  coidd  not  be  raised  now;  and  contended, 
that,  if  the  Defendant  meant  to  take  advantage  of  that 
argument,  it  was  the  subject  of  a  plea;  he  ought  to 

have 

(85)  Ek  relatione.  (86)  Amh.  62.  > 


CASES  IN  CHANCERY. 


1806.  have  pleaded  ,  to  the  Bill,  that  the  Plaintifi  were  aHeii 
^'^^        enemies;  and,  not  having  ddne  so^  (even  if  tbereiras 

any  thing  in  such  an  objection, )  it  could  not  bo  raised 
'Shbphbrd.   after  answer.  •  He  inmsted,  with  respect  to  the  case  dted 

from  Ambler,  that  it  is  by  no  means  an  authority -agmut 

this  application. 


Mmf  5M.        The  Lord  Chancellor  made  the  Order  according  to 
the  Motion. 


180CI.  HEYES  V.  EXETER  COLLEGE,  OXFORD* 

Qoali.6catioir    J^Y  Indenture,  dated  the  2d  of  Marchy  1685,  it  was 

in  the  grant  of        witnessed,  that  in  consideration,  that  Thomas  Row- 

a  Living,  that         j^^j  y^^j^  steward  to  Exetfir  College,  and  out  of 

t  e  person,  to  &c.*  and  for  the, advancement  and  preferment 

DO  presented,  ^      ,   ,        ,      ,    .  «        ;  . 

should  not  at  learned  and  pious  men,  as  from  time  to  tone 

such  time  as  should  be  of  the  seniority  of  the  College,  and  to- the  m- 
the  Church  tent,  that  the  church  of  Wooton  might,  so  often  as  the 
should  be  void,  isame  should  become  vacant,  be  supplied  by  an  able  and 
be  presented,  pious  mmister,  to  be  presented  by  the  College  out  of 
instituted,  or  ^j^^  number  of  the  five  senior  fellows,  according  to 
"  to  ^^n^  other  P*^^"^^  election  into  the  College;  and  considering, 
•'Living"  com-  ^®  College  had  no  preferment  for  many  of  the 
plied  with  by  ^^^^^^  fellows,  who  many  times  were  forced  to  con- 
previous  resig-  tinue  longer  m  the  College  than  they  were  willing, 
nation  of  an-  whereby  deserving  young  men,  who  were  incapable  of 
other  Living,  being  elected  fellows  in  the  said  College,  Were  disap- 
Resignation  of  pointed,  Thomas  Rowney  granted  to,  and  to  the  use  of 
b  'the  ^'osUo^  rector  and  scholars  ^f  the  College,  and  theur  Wie- 
the^ Bishop  cessors  for  ever,  the  advowson,  Ac  of  the  said  rectory 
who  indorsed 

and  sigued  a  memorandum  of  his  acceptance,  sufficient,  though  no 
public  act« 
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Wootan\  upon  trust,  that  they  should  from  tim^  to 
time,  as  often  as  the  church  should  become  void  during 
Ae  life  of  Rowney^  present  such  one  of  the  said  senior 
&II0WS  as  Rowney  should  nominate ;  and  after  his  de- 
cease that  they  should,  when  the  rectory  should  be- 
come vacant,  elect,  nominate,  and  present,  the  senior 
iellow  of  the  said  College,  according  to  priority  of  elec- 
tibn,  as  aforesaid,  for.  the  time  being,  as  should  be  ao- 
toally  fellow  of  the  '  said  College,  and  should  not  at  such 
fime  as  the  said  church  of  WeoUm  should  be  void  be 
presented,  instituted,  or  inducted,  into  any  other  living 
Qr  spiritual  promotion  whatsoever;  and  upon  reftisal  of 
such  senior  fellow,  then  the  next  senior  fellow,  ac-* 
cording  to  the  priority  of  election  into  the  Colleger 
qualified,  as  aforesaid;  and  it  was  declared,   that,  in 
liaae  the  said  rector  and  scholars,  and  their  successors, 
flbottld  not  within  two.  calendar  months  next  after  the 
svoidance  and  notice  present  such  senior  fellow  as 
aforesaid,  not  having  such  living  or  spiritual  promo- 
tion as  aforesaid,  or  in  case  the  said  fellow  or  scholar,: 
should  be  presented  by  the  said  rector,  &c.  and  should 
not  on  or  before  SU  Peter's  day  following  such  presenta- 
tion surrender  his  fellowshjip,  to  the  intent  that  anotUer 
might  be  chosen  into  the  said  fellowship  the  next  elec- 
tu>n  after  such  presentation,  and  in  case  such  election; 
flbould  not  be  so  made  within  such  time,  as  aforesaid, 
then  that  the  said  rector,  &c.  should  present  such  per- . 
son  as  should  be  appointed  by  the  heirs  male  of  Row-, 
ney,  and,  for  default  of  such  issue-male,  then  the  next, 
senior  fellow  or  scholar,  according  to  election,  to  the 
said  rectoi7;   and  it  was  farther  provided,  that  the 
uctor  and  scholars  should  take  a  bond  in  the  pe-- 
i)alty  of  500/.  from  the  person  to  be  by  them  pre-, 
sented,  conditioned  for  the  resignation  of  his  fellow-' 

Vol,  XII.  Y  Tfie 
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The  indenture  contanied  a  cOTenant  on  the  pttft  ef 
the  College^  that  they  would,  during  the  Hfb  of  Am^ 
ne^i  from  time  to  time,  as  the  said  ,  church  dliodtl  W 
come  vacant,  present  such  person  as  he  should  appoinl^ 
as  therein  mentioned,  and  after  his  decease,  as.^  often  as 
the  church  should  happen  to  be  Toidi.  to  nominate  and 
present  the  senior  fellow,  as  aforesaid,  of  the  said  Cob 
lege,  for  the  time  being,  as  should  be  then  actually,  Mr 
low  of  die  said  CoUege,  and  not  at  that  time  have  beort 
presented  or  inducted  into  any  other  living  or  spiritual 
promotion  whatsoever;  and  that  the  rector  and  scho- 
lars would,  itt  ease  such  presentation,  as  aforesaidy 
should  not  be  duly  made  within  two  calendar  months 
after  notice,,  or,  in  case  the  fellow  os  scholar^  so  po^ 
sented,  should  not  within  the  time  in  the  indentoie 
surzendar  his  feHowship,.  provided  the  said  church  sbouU 
not  be  bond  fide  litigions,  nominate  and  appoint  sodk. 
person  as  the  heirs^male  of  Rowndy  should  appoint ;  and 
in  default  of  su^h  issue-male,  would  present  the  vmM 
senior  fellow. 


The  last  meumbent  of  WootoHy  died  upon  tihe  S6th  of 
April,  1805.  Upon  the  SSd  of  January,  1805,  John  Fye, 
a  senior  fdlow  of  Exeter  College,  and  vicar  ot  Merthotf 
in  the  county  of  Devon,  by  an  instrument  in  the  usual 
form,  attested  by  a  notary  public;  and  directed  to  the 
Bishop  of  Exeter,  expressed  his  resignation  of  thatvi* 
cafage;  and  he  appointed  two  other  notaries  his  proctors, 
to  elhibit  such  resignation  to  the  Bishop. 


The  bill  Fas  filed  by  the  next  senior  fellow  of  the 
College,  who  would  be  entitled  to  be  presented  ta  the 
rectory  of  Wooton,  if  Mr.  Vye  was  not  qualified;  praf 
ing,  that  the  Cdlege  may  be  directed  to  present,  and 
the  Defendant,  the  Bishop  of  Peterborough,  to  institute, 
the  Plaintiff  to  the  rectory  of  l^oo^on,  and  an  iiyunc- 

tion, 


4 


iirni,  ^  prevent  the  ptesentafion  and  iiisfitufion  of  Mr. 
Vye,  The  bill  charged,  that  the  resignation  of  the 
Ticarage  of  Merthoe  was  not  legal;  as  it  was  not  deli- 
'^kteA^  Of  tendered,  personally  to  the  Bishop  by  the'De- 
Sk^dknt,  01'  any  person,  lis  proctor,  nanied  in  the  in* 
iftrument,  or  other  sufficient  authority;  but  was  sent  to 
ihe  bishop  by  the  post,  or  by  sotne  person,  not  duly 
Authdrized  to  act,  as  proctor;  and  ought  not  to  have 
beieri  accepted ;  and  that  the  Bishop  did  not  in  fact  ac- 
<Sipt,the  resignation^  When  it  was  received  by  him,- nor 
at  any  time  before  the  avoidance  of  the  rectory  of 
Wooton;  and  it  was  not  accepted  by  him  before  a  no^ 
tary,  or  any  other  witness:  nor  was  it  in  any  manner 
iteffified  by  the  Bishop ;  and  lio  communication  was  be- 
fblre  lhe  death  of  the  incumbent  of  Wootdn  made  to  th6 
ppdptet  officer^  of  the  l^hop,  that  such  resignation  had 
been  offered  or  accepted:  nor  was  any  order  made,  that 
If'  fSiould  be  registered;  nor  was^  any  sequestration  is- 
sued ;  nor  any  communication  to  the  patrons  of  the  vicar- 
of  Merthoe  of  the  vacancy,  until  after  the  avoidance 
of  Woaton;  that  the  Bishop  of  Exeter  did  not  inform 
Vjfe,  thai  he  had  accepted  the  resignation  until  after 
the  aa^oidance  of  TToo/on;  and  considered  the  paper  he 
had  received  as  of  no  importalnce,  and  laid  it  aside ;  and 
actually  fbrgot,  that  it  had  been  sent  to  him,  untB  he 
Was  appBed  to  after  (lie  avoidance  of  Wooton;  when  it 
wks  foukid  among  his  waste  papers. 

The  Plaintiff  also  insisted,  that  upon  the  true  con- 
fltection  of  th^  deed  the  College  ought  to  present  such 
ffeiSoT  fellow  as  had  not  been  beneficed  by  any  ot^ier 
ecclenastical  preferment  before  or  at  the  •time  of  the 
avoidance  of  the  rectory  of  Wooton;  aifd  the  intention 
6f  the  dondr  was,  that  such  persons  shoidd  be  presented* 
88  were  other\^se  unprovided  for  in  the  Church;  and' 
tiietefore  Vye,  having  been  before  presented  to  a  Liv- 

Y  2  ing, 
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ingy  which  he  might  have  still  continued  to  hold^  wm 
not  qualified.  .  .  ^ 

The  Defendants^  the  rector  and  scholars  of  the 
College,  stated,  a  paper,  produced  to  them  by  the  De- 
fendant Vife^  addressed  to  the  rector,  signed  by  the 
Bishop  of  Exeter,  and  dated  the  5th  of  June,  1805; 
stating,  that  he  had  received  firom  the  Rev.  John  Vf/e 
a  formal  resignation  of  the  Living  of  Merthoe  on  the 
S2d  of  February,  1805 ;  and,  that  he  accepted  it  on  that 
day;  and  had  since  certified  to  the  patrons  the  va- 
cancy. 

The  Bishop  of  Exeter,  who  was  made  a  Defendant, 
by  his  answer,  admitted  the  circumstances,  stated  by 
the  bill,  as  to  the  resignation  of  the  Living  of  Merthoe^ 

Mr.  Richards  and  Mr.  Hart,  in  support  of  the  mo- 
tion for  an  injunc^on. 
Resignation,  without  acceptance  by  the  Bishop,  is 
nothing.  The  Defendant,  Mr.  Vye,  continued  apparentiy 
the  vicar  of  the  parish ;  serving  the  church  personally, 
and  by  his  curate.  There  was  no  resignation  in  law; 
and  therefore  no  vacancy.  The  Bishop  cannot  be 
compelled  to  accept  a  resignation.  That,  the  church 
being  once  full,  is  an  act  of  qpund  discretion.  It 
is  of  extreme  importance,  that  some  unequivocal  act 
should  be  done ;  as  this  may  be  liable  to  abuse,  «thoi|gIi 
there  is  none  certainly  in  this  instance.  Upon  the 
construction  of  this  instrument  it  must  be  taken,  that 
the  object  was  to  provide  for  some  fellow,  who  had 
no  benefice  ^before ;  not,  that  a  fellow  by  avoiding  an- 
otiier  Uving  should  be  capable  of  receiving  this.  The 
intention  was  to  provide  for  those  fellows,  who  le- 
mamed  in  the  College  unbeneficed.    The  case,  that 

has^ 


CASES  IN  CHANCERY. 


d41 


Ins  been  put  by  your  Lordship,  is  very  strong :  a  fellowi 
looking  forward  to  this  object;  refusing  therefore  a  living 
hem  a  foreign  patron ;  and,  when  the  incumbent  is  at 
the  point  of  death,  another,  of  higher  seniority  in  the 
College,  vacating  his  hving  with  a  view  to  this.  There 
is  no  information  to  be  found  as  to  the  mode  of  resig- 
nation, so  as  to  bind  all  parties,  the  incumbent,  the 
patron,  and  the  ordinary.  The  incumbent  ought  to  make 
pubUc,  as  far  as  he  can,  that  he  has  ceased  to  be  the 
incumbent*  In  this  case  the  Bishop  put  the  resignation 
aside ;  and  no  notice  was  taken  of  it* 


Hbtbs- 

V. 

BXBTBR 
COLLBOBy' 
OXFORIK' 


The  Solicitor-General  and  Mr.  Trower^  for  the  De- 
fendant Vye. 

The  right  of  the  Bishop,  if  he  pleases,  to  refuse  to 
jtocept  the  resignation,  may  be  admitted.  There  is  no 
doubt  upon  the  construction,  that  a  person,  not  having- 
s  benefice  at  the  time,  is  qualified.  According  to  the 
Plaitttiff'&.  argument  presentation,  though  not  followed- 
by  institution,  would  be  sufficient.  The  security  against 
afalise  is,  .that  the  Bishop  will  inquire  into  the  cause  of 
resignation,  before  he  accepts  it;  and  under  circum- 
stances, sudi  as  are  supposed  in  the  case  put  by  your 
Xiordship^  will  refuse  it.  It  has  never  been  decided, 
or  even  alleged,  that  any  particular  form  is  necessary,  in 
which  the  resignation  must  be  accepted.  It  is  suffi-* 
cient,  that  the  acceptance  is  clear;  and  in  this  instance 
the  acceptance  is  clear,  even  if  that  memorandum  by 
the  Bishop  had  not  existed,  by  the  statement  in  an- 
swer to  the  question  o£  Fye,  that,  if  he  would  send  the 
resignation,  it  would  be  accepted :  and  there  is  an  ac- 
tual resignation,  attested  by  a  notary  public.  In  the 
case  of  The  Marchioness  of  Rockingham  y.' Griffith  {SI) 

the 


^  (97)  2  Burns  EccL  Law,  316,  Ut.  Rcsiguaiion.  ^ec  alho 
Gibs,  822,  823. 


Hbybs  . 

V, 


PASES  IN  CHANGER¥- 

t;lie  point  was  made;  eYep  aupposing  Uie  Bsdu>p  to 
main  silent:  but  in  this  case  lie  has  not  only  intknated, 
that  he  nfQuld  acc^t>  but  his  acceptance  is  expreaied 
in  ijmting;  and,  according  to  the  Qishop's  anawer, 
mediately  on  the  receipt  of  the  resignation.  Thp  reaig^ 
nation  was  deposited  with  the  Bishop,  as  a  pobUc  officer* 
The  Court  will  not  presume,  that  it  was  destroyed. 
Public  notice  by  the  Bishop  is  necessary  only  for  liie 
puicpo^  of  taking  adrantage  of  a  lapse.  The  acts  of 
the  Defendant  after  his  resignation  were  nothing  move 
than  that,  having  demised  his  tithes,  he  received  -the 
whole  rent,  in  order  to  hand  over  a  portion  of  it  to  his 
successor. 


The  Lord  Chancellor. 
.  If  I  were  called  upon  now  to  decide  finally  upon  tiiia 
Mibject,  my  opinion  would  be  against  the  Plainti£ 
Upon  the  construction  of  the  deed,  the  intention,  when 
tlds  living .  was .  given  to  the  College,  was,  that,  it 
should  be  held  singly,  and  not  as  a  plurality.  The 
grantor  looked  forward  to  the  promotion  of  the  juniov 
£sUows  of  this  College.;  and  was  desirous,  that  this 
Kving  shoidd  go  in  the  first  instance  to  the  senior  fid« 
low,  who  bad  no  promotion;  and  so  in  succession;  in 
order  to  dear  the  way  for  the  younger,  part  of  the  com- 
munity* His  meaning  by  the  expressions  he  has  used 
was,  that  the  senior  fellow  should  have  this,  provided 
another  church  was  not  full  of  that  person.  The  ex- 
pression is  not  the  best,  that  the  grantor  could  have 
used.  He  could  not  mean  an  instant  presentatbn,  I 
agree :  but  he  does  not  describe  the  object,  as  a  person, 
who  at  any  time  befcwe  the  vacancy  had  been  presented* 
The  expression  is,  *^  who  should  not  at  such  tune  as 
the  said  church  of  Wooton  should  be  void,  be  pre- 
sented,  institoted,  or  inducted."    The  construction, 

that 
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that  presentation  done»  without  institution  or  induction 
^lould  be  a  disqualifieatioh  of  a  persm,  fit  in  other  re* 
spects^  would  be  very  harsh.  The  best  construction  would 
be,  that>  if  in  the  other  churdi  he  had  nothing  at  the 
time,  but  the  living  was  utterly  gone  from  him^  and  hb 
presentation,  institution,  and  induction,  avoided,  he  would 
have  been  eligible. 

Another  point  is  of  very  eonmderable  importance; 
though  I  have  no  difficulty  in  saying,  that  my  opinion 
upon  that  is,  that  the  church  was  void  at  the  time ;  and 
there  can  hardly  be  more  materials  for  judgment  than 
there  are  now;  The  Bishop  of  Exeter  is  not  a  necessary  A  witness  not 
party  (  88 ).  He  would  be  a  witness  upon  the  trial  The  to  be  a  party, 
rauswer  of  the  Bishop  was,  that  he  woidd  accept  the 
resignation;  and  afterwards  a  formal,  dialinct,  inde* 
pendent,  resignation  was  made;  but  was  not  formally 
communicated  to  the  Bishop :  nor  was  it  necessary:  but 
it  was  transmitted  to  him  by  the  post*  Acceptance 
ig^ilowed.  The  Bishop  wrote  his  acceptance  upon  it; 
and  signed  it  with  all  the  formality  necessary  to 
give  it  effect.  It  was  not  called  for.  Nothing  was 
done  upon  it,  so  as  to  give  it  publicity,  until  after 
the  vacancy.  There  was  evidently  no  coUuidon :  but 
the  same  forgetfulness  remained ;  the  3ishop  not  re- 
^xillectingj  that  the  resignation  had  been  tendered  to 
him. 

The  only  circumstance,  that '  makes  an  impression 
upon  me  is,  that  this  is  not,  and  ultimately  may  not  be, 
ft  question  between  the  Bishop  and  the  patron ;  as  to 
what  the  Bbhop  ought  to  do,  after  having  given  his  ac- 
ceptance; though  he  had  not  notified  it,  or  granted  a 
sequestration,  as  he  ought.    He  certainly  could  not, 

as 

(88)  Cartwright  v.  Haieley,  ante,  Vol.  I,  202;  see  the 
note. 
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as  between  him  and  the  patron^  faisist  upon  a  lapM^ 
But  there  is  another  party,  who  has  a  Tight  to  insist^ 
*that,  whatever  may  be  the  fahr  and  just  intention,  how* 
ever  the  resignation  may  have  been  tendered  and  ao 
cepted,  however  as  between  the  incxmibent;  the  patron^ 
and  the  Bishop,  it  may  not  be  bin^g,  diat  party  may 
say,  he  is  entitled,  as  senior  fellow,  to  stand  in  the 
place  of  the  other,  unless  to  all  legal  intents  and  pur- 
poses, in  form'  as  well  as  substance,  that  living  is  vend. 
Though  upon  the  authority,  that  has  been  referred  to, 
I  should  say,  it  was,  I  wish  to  look  a  little  more  into  that* 
Taking  that  to  be  a  binding  authwity,  from  tbie  time  of 
formal  acceptation,  the  church  is  void  to  all  legal  in- 
tents and  purposes;  and,  if  that  is  so,  and  the  eon* 
struction  of  the  deed  is,  as  I  have  stated,  the  Defend- 
ant Vye  was  eligible*  But  the  question  is,  whether  a 
third  party  has  a  ri^t  to  insist,  however  it  may 
stand  between  die  incumbent,  patron,  aiid  ordinaiy; 
that  this  church  was  absolutely  void;  and  whethei^  it 
was  so  at  the  time  of  the  vacancy ;  when  no  one  was 
apprised  of  the  resignation:  the  Bishop  having  totally 
forgot,  that  any  act  was  done ;  and  the  party  himself  dii 
not  consider  the  church  void ;  continuing  to  do  the  dii^ 
and  receive  the  emoluments  until  the  very  time,  whea 
•the  controversy  axose :  the  acceptance  being  unknown 
4o  him ;  though  perhaps  he  might  rest  upon  the  proime 
of  the  Bishop. 


The  Lord  Chancellor. 
April  Z(L  '  I  continue  of  the  opinion  I  expressed,  as  to  the  first 
question,  upon  the  construction  of  the  indenture. 
There  can  be  no  other  construction  than  this;  that,  if 
the  church  of  Merthoe  waff  at  the  time  of  the  avoidance 
of  the  church  of  Wooton  vacant  by  the  Bishop*s  accept^ 
ance  of  the  resignation,  the  Defendant  Tye  not  only 
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was  eligible,  but-  had  a  right  as  senior  fellow  of  the 
College,  to  be  the  object  of  the  grantor's  bounty. 

*■ ' 

'  The  second  question  is,  whether  there  was  a  reslg* 
nation,  duly  accepted  by  the  Bishop ;  so  as  to  produce 
the  effect,  that  the  church  of  Merihoe  was  no  longer 
full  of  this  person,  but  it  was,  as  if  he  had  never  been 
presented,  instituted,  or  inducted.   It  appears,  that  the 
Defendant  Vye  appeared  befdre  a  notary  public ;  and '  in 
the  most  emphatical,  and,  I  take  it,  the  usual,  words, 
exprlessed  his  resignation;  and  upon  the  back  is,  the 
attestation.    There  is  but  one  part  of  this  instrument, 
that  could  leave  any  doubt  upon  my  mind :  that  is,  the 
addition,  that,  to  give  hb  resignation  full  effect,  he 
nominates  two  other  notaries  public  his  proctors  or 
substitutes,  to  exhibit  his  resignation  to  the  Bishop. 
The  only  doubt  arises  upon  this ;  that  having  made  the 
resignation  before  a  notary,  duly  qualified  to  receive 
it,  the  Defendant  did  not  leave  it  to  him,  nor  did  he 
miean  himself,  to  carry  it  to  the  Bishop :  but  he  consti* 
tiHtes  two  other  notaries  to  signify  it  to  the  Bishop.  I 
found,  however  upon  conversing  with  a  person  of  great 
eminence  in  the  Ecclesiastical  Court,  that  this  act  of 
the  Bishop  is  considered  not  a  judicial/  but  a  domestic, 
act:  the  law  confiding  to  him,  that  he  will  not  permit 
iresignatiott  for  improper  purposes.    The  act  is  done 
in  Camerd\  requiring  no  registration.    The  Bishop 
in  his  answer  to  the  first  intimation  of  a  wish  to  resign 
communicated  his  ready  acceptance  for  the  reasons 
given   to   him   upon   that   communication  of  the  in- 
tention; stating,  that  he  wrote   his  memorandum  of 
acceptance.    The  resignation  was  tendered  to  him. 
The  Bishop,  if  he  had  any  reason  to  suppose,  that  it 
came  to  him  surreptitiously,  if  he  thought  it  came  with* 
jMit  any  intention  of  that  person,  ought  to  have  satisfied 
himself,  that  it  came  from  him.    But  it  now  appears, 
-  ^  that 
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that  it  did  cone  from  him  by  the  post;  and,  according 
to  the  practice  of  the  Ecclesiantical  Court,  if  the  party 
comes  into  Court,  and  does  any  act  himself,  there  is 
an  end  of  the  power  given  to  the  other ;  tike  objeet  of 
which  is  only  to  enable  that  person  to  act  for  him  ia 
his  absence;  not  preventing  the  origkial  act  by  him* 
self. 

Therefore  I  cannot  permit  this  Injunction  to  go. 
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April  I9tk  HANSON,  Ex  parte. 

and22d. 

Set-off  in  the  time  of  the  bankruptcy  of  Castett  and  PoweU 

bankruptcy  of  Hanson  and  Williamson  were  indebted  to  them  in  a 

a  separate  debt  joint  bond :  the  former  as  principal,  the  latter  as  surety; 
from  the  estate  Hanson  was  a  creditor  upon  them,  on  his  separate 
against  a  jomt  account.  The  assignees  having  brought  an  acticm,  Haih 
debt  to  It;  and  .  ,        ^.^  .  ^  u    ^     i.  i 

liberty  to  rove  ^^'^  presented  a  petition;  praying,  that  he  maybe  ai- 

tlie  balance  un-  ^^^^^  ^  set-off;,  and  to  prove  the  balance  (89). 
der  the  Com- 

mssion.  The  Solicitor  General  and  Mr.  Code,  in  support  of 

the  petition,  admitting,  there  can  be  no  set-off  at  law 
between  joint  and  separate  debts^  insbted  upon  the 
right  to  set*off  upon  equitable  principles ;  as  in  parte 
Stephens  {90). 

Mr. 

(80)  See  this  case  more  that  the  joint  debt  was  oal/ 
fully  stated  upon  the  Master's  a  security  for  a  separate  debt 
Report,  post.  Vol.  XVIII,  Upon  the  general  point  see 
232,  and  the  special  ground,  the  note,  ante.  Vol.  Ill,  248, 
upon  which  this  judgment  JEx  parte  Quintin.. 
waa  affirmed  by  Lord  Eldon;       (90)  Ante,  Vol.  XI,  24. 
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Mr.  BickardM  and  Mr.  Healdj  for  tbe   assignees,  laM. 

pitd,  that  generally  speaking,  it  is  equally  clear  in 

iiity  as  at  law,  that  a  joint  debt  cannot  be  set-off  Expflirte 

gainst  a  separate  debt ;  distinguishing  the  case  cited,     ^  ^847  ] 

turning  upon  the  fraud ;  the  circumstances  being  con* 

ered  as  matter  of  reHef. 

"JTie  SqUcUgt  General,  in  Reply, 
[t  is  true,  the  case  Ex  parte  Stephens  was  decided 
on  equitable  grounds,  viz.  the  fraud:  equity  being 
ministered  in  bankruptcy.  But  the  only  effect  of  the 
ud  was  to  constitute  a  debt  from  one  party  to  another; 
i  the  circumstance,  that  one  of  the  demands  had  .  its 
gin  ill  fraud,  could  not.  make  any  difference  upon 
$  right  of  set-off.  In  that  case  the  claim  to  set-off 
lod  under  very  different  circumstances:  the  petitioner, 
3  lister,  being  the  surety ;  and  tbe  brother  the  prin- 
taX :  yet  it  was  allowed.  This  petition  is  by  the  prin- 
laL  The  surety  has  a  right  to  be  relieved  by  the  prin- 
mJ;  and  is  entitled  also  to  the  benefit  of  all  the  se- 
ritiBs  the  creditor  has  in  hb  hands.    So  he  has  a  right 

money  in  the  hands  of  the  creditor;  and,  i£  CasteU 
d  Powell  had  continued  solvent,  the  surety  might  have 
)d  a  bill  against  them,  claiming  the  application  of  that 
Wiey.  The  consequence  is  necessary;  that  he  has  a 
;ht  in  the  bankruptcy  to  have  it  taken  as  part  payment 

the  jpint  debt. 


The  Lord  Chancellor. 
The  question  upon  this  petition  is,  whether  the  April  2%d. 
titioner,  having  a  separate  demand  against  the  estate 
the  bankrupts,  can  set  that  off  against  the  joint  debt 
himself  and  tVilliamson;  for  which  an  action  has 
en  brought  by  the  assignees ;  and  whether  I  ought 
prevent  that  action;  and  permit  Hanson  to  stand 
a  creditor  for  th^  s^rpli^  pf  v}uit  is  due  to  him 

upon 
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upon  bis  separate  account*  It  is  not  necessary,  dial  I 
should  build  the  judgment  I  am  to  deliver  upon  the 
case  that  was  cited.  Ex  parte  Stephens  (  91  )•  It  is  not 
necessary  to  go  near  so  £ur  under  the  circumstances  of 
this  case.  What  appears  to  have  had  great  effect  upon 
Lord  Eldon  is,  that  the  reason,  that  induced  Miss 
Stephens  to  be  security  for  her  brother,  was,  that  she 
considered  herself  a  creditor  of  these  bankers,  and 
therefore  that  she  could  make  use  of  that  fund'  in  tHeb 
hands  for  her  own  security,  in  case  her  brother'  shoidd 
fall  under  any  embarrassment.  The  difficulty  was  this. 
The  assignees  of  the  bankrupts  sued  the  brother  only, 
not  both  ;  and,  having  a  clear  demand  against  him  for 
money  actually  advanddd,  the  Lord  Chancellor^  exeN 
Jarisdiction  in  cising  in  bankruptcy  the  double  jurisdiction,  equitaUe 
bankruptcy,     ^  ^^ij       legal,  would  not  permit  them  to  sue  the 

wrfl^^  al  ^  ^'^^y         defrauded  the  sister.    When  it 

^  *  may  be  necessary  to  go  that  length,  there  can  be  no 
better  authority  than  that  eminent,  learned,  and  ez* 
perienced  Judge.  But  in  this  case  I  am  not  obHged 
to  do  more  than  Courts  of  eqtuty  were  in  the  habit  of 
doing,  before  the  Statute  of  Set-off  existed;  which  Sta* 
tute  was  made  only  to  prevent  circuity.  Suppose,  the 
bankruptcy  had.  not  occurred.  A  plea  of  set-off  could 
not  have  been  put  in  to  an  action  by  the  bankers :  bat 
the  pipment  they  obtained  judgment  Hanson  would 
have  brought  an  action;  and,  if  the  surety  had  paid 
the  joint  debt,  would  have  re-paid  him  by  the  money 
recovered  in  that  action:  if  Hanson  himself  had  paid 
it,  he  would  then  have  been  reimbursed ;  and,  if  they 
had  paid  m  moieties,  they  would  have  divided  it  So 
the  thing  would  have  been  just  as  if  no  action  had  been 
brought.  Without  the  aid  therefore  of  the  extraordinary 
principle  of  fraud,  which  governed  the  case  Ex  parte 

Stephens, 


.i8oe. 

;EIanson, 
Ex  parte. 


(01)  Ante,  Vol.  XI,  ^24, 
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Stephens {9Z%  there  is  a  clear  principle,  that  decides  180^1 
this  case ;  that  assignees  in  bankruptcy  take,  subject  to     ij]||^Jg^jj " 
all  equities,  attaching  upon  the  bankrupt;  and,  as  the  parte 
condition  of  the  bankrupts,  if  they  had  continued  solvent,  Assignees  sub- 
would  as  between  them  and  these  persons,  be  such  as  ject  to  all  equi- 
I  have  represented,  that  must  be  the  condition  of  the  ties,  attaching 
assignees.  «P«>n  the  bank- 

•  •  rupt. 

•  The  Order  upon  this  petition  must  therefore  be, 
that  the  petitioner  shall  be  at  liberty  to  set  off  so  much 
of  the  money  due  to  him  from  the  estate  of  the  bank- 
rupts upon  his  separate  account,  as  may  be  necessary 
to  discharge  i;he  joint  debt  from  him  and  WitUamson ; 
and  that  he  may  prove  the  residue  under  the  Com- 
mission. 

(92)  Ante,  Vol.  Xr,  24. 
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and22d. 

'J^HIS  Petition  was  presented  by  the  Messenger  under  Jarisdiction 

a  Commission  of  Bankrupt,  upon  the  petition  of  between  Of- 

George  Sanders ;  praying,  that  the  solicitor,  who  sued,'*^®"' 

out  the  Commission,  or  the  petitioniniy  creditor,  or  ^es- 
_  -  1         .  .          1  «  senger  and  So- 

one  of  them,  may  pay  to  the  petitioner  the  sum  of  jj^^q,.  |u  bank- 

S6/.  13^.  the  balance  due  upon  his  bill  of  fees,  and  raptcy. 

also  the  sum  of  183/.,  paid  by  him  under  an  award  for 

damages  and  costs  in  an  action  of  trespass  brought 

against  him :  the  bankruptcy  not  being  established :  Commission 

and  the  Commission  being  superseded and  the  pe-  Bankruptcy 

titioning  creditor  absconding.    The  petitioner  had  sued  superseded: 

^j^g  the  petitioning 
creditor  ab- 
sconding. The  Messenger,  Laving  recovered  part  of  .iiis  demand  from 
him,  was  permitted  to  bring  an  Action  against  the  Solicitor  for  the  re- 
sidne  and  damages  and  costs,  in  an  action  against  him,  acting  under 
the  Commission. 
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ihe^titioning  dr^ditor ;  and  obtained  fimn  him  pa^maft 
in  part  of  his  bill. 

The  SoUeUar-General  and  Mr.  Calten,  in  sofporl 
of  the  Petition* 

Mr.  Richards  and  Mr.  Hart^  for  the  solicitor. 
The  petitioner  has  his  remedy  at  law ;  and  there  is 
no  jurisdiction  here*  la  Ex  parte  Nixon  a  petiticni  of 
this  sort  was  dismissed  with  costs.  The  mestfengev 
under  a  Commission  of  Bankruptcy  is  as  much  an  officer, 
acting  under  the  authority  of  the  Lord  Chancellor,  a» 
the  solicitor.  The  demand  is  made  upon  the  agent  r  the 
principal  having  failed ;  to  whom  the  petitioner  applied 
firsts  and  obtained  payment  in  part.  In  Ex  parte  Nixon 
the  application  for  payment  was  made  to  the  soHdtor 
in  the  first  instance.  Up  to  the  time  of  the  choice  of 
assignees  the  proper  client  of  the  messenger  is  the  pe- 
titioning creditor;  and  afterwards  the  assignees:  Ez 
parte  Hartop  {93).  There  is  no  personal  undertaking 
by  the  solicitor. 

The  Solicitor-Generaly  m  Reply. 
There  can  be  no  doubt  of  the  jurisdiction;  and  that 
orders  may  be  made  in  bankruptcy  aft^r  the  Commis- 
sion superseded.  The  jurbdiction  over  the  officers  of 
the  Courtj  the  messenger,  and  solicitor,  is  clear.  Be- 
tween these  parties  the  Court  has  a  right  to  interfere. 
The  case  Ex  parte  Hartop  went  much  farther.  Tlie 
solicitor  also  had  absconded  in  that  instance.  The 
fraud  was  immaterial :  the  persons,  against  whom  th6 
order  was  made,  not  being  parties  to  the  firaud.  A 
stronger  case  cannot  be  stated:  the  messenger  having 

no 
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id  choice;  .  being  the  ttnnisterial  officer  only  of  the 
Joipunissioners ;  bound  instantly  to  obey  their  warrant* 
rhit  piroves  the  jariddiction  after  the  Commission  su- 
cnraeded^  and  as  against  strangers,  not  officers  of  the 
leiirt.  This  has  no  analogy  to.  the  common  case  of  an 
gent,  giving  up  his  principal.  The  messenger  does  not 
ct  upon  the  responsibility  of  the  petitioning  creditor ; 
loes  not  know,  who  he  is.  If  ai  &K)Ucitor  will  take  out 
Commission  so  rashly,  that  there  is  no  petitioning 
reditor's  debt,  no  effects,  no  bankruptcy,  is  a  minis- 
sriaL  officer,  having  no  discretion,  bound  to  do  tlie 
et  under  the  penalty  of  a  contempt,  to  do  all  this  upon 
jp  own  responsibility  ?  Is  he  to  look  only  to  the  pe- 
tfioning  creditor,  whom  he  does  not  know,  but  who  is 
be  immediate  client  of  the  solicitor?  Can  the  soficitof, 
toond  to  know  aH  the  circumstances,  refer  the  mes* 
enger  to  that  person,  whom  he  does  not  know?  It 
rould  not  be  proper  to  leave  to  an  action  this  question, 
s  to  the  consequence  of  acts  by  an  officer  of  your 
iORbhip,  sitting  in  a  domestic  forum  between  two  of 
roar  officers. 

hi  Ex  parte  Nixon  under  the  circumstances  it  was^ 
lot  necessary  to  decide  these  points :  nor  were  they  de^ 
ided.  The  -messenger  had  acted  in  several  Commis- 
iooB  of  Bankruptcy,  sued  out  by  the  same  solicitor, 
rhe  petition  was  presented,  and  was  entitled,  hi  those' 
Mmkruptcies ;  and  the  petitioner,  instead  of  getfmg  his 
ees  taxed  immediately  upon  the  choice  of  assignees 
mAer  the  authority  of  the  Commissioners^  suffered  his 
lemand  to  rest,  until  the  Statute  of  Limitations  had 
im :  the  order  directing,  that  the  solicitor  shall  not  set 
tp  the  Statute  of  Limitations  against  an  action.  It  was- 
i  petition  in  a  variety  of  Commissions ;  and  in  effect  a 
»ill  for  several  accounts  by  a  person,  claiming  a  re- 
nedy  for  his  own  laches.    He  onght  to  have  applied 

in 
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in  each  Commission  immediately  upon  delivering'  op  the 
effects  in  Jiis  possesdon  to  the  assignees;  In  Ex  parte 
Ex  parte  Hartop  (  94),  Lord  Eldon  thought  it  so  essential  to  sup- 
port the  messenger,  that  his  Lordship  made  assignees, 
in  no  respect  culpable,  pay  all,  .^t  was  incurred  sub-* 
sequent  to  the  choice  of  assignees. 

7%e  ZfOrcf  Chancellor. 
Tkis  petiticm  has  two  very  important  objects:  Ist,  as- 
it  regards  the  justice  of  this  demand:  2dly,  as  to  the 
jurisdiction  to  give  relief  to  the  parties,  if  they  are  in 
a  condition  to  have  it  any  where.  The  prayer  of  the 
petition  is  material :  not,  that  the  solicitor  only  may  psjTf 
but,  that  either  he  or  the  petitioning  creditor,  or  one 
of  them,  shall  pay  the  residue  of  the  petitioner*s  bil^ 
as  messenger,  and  a  farther  sum,  composed  of  damages 
and  costs,  paid  by  the  petitioner  under  an  award  in  an 
action  brought  against  him. 

Agent  not  re-    jjo  rule  of  law  is  better  ascertained,  or  stands  upon 
spoDsiUe^;  ^if  ^  stronger  foundation,  than  this;  that,  where  an  agent 
r*  ci  al  as  principal,  the  principal  is  responsible:  not 

the  person  to  ^®  agent:  but,  for  the  application  of  that  rule,  the 
be  responsible.  muat  name  his  principal  as  the  person  to  be  le-^ 

sponsible.  In  the  common  case  of  an.  upholsterer, 
employed  to  furmsh  a  house:  dealing  himself  in  coly 
one  branch  of  business,  he  applies  to  other  persona  to 
fumbh  those  articles,  in  which  he  does  not  deal.  Those 
persons  know,  the  house  is  mine.  That  is  ezpresdy 
stated  to  them.  But  it  does  not  follow,  that  I,  though  the 
person,  to  hav6  the  enjoyment  of  the  articles  furnished, 
am  responsible.  Suppose  another  case.  A  person  in- 
structs an  attorney  to  bring  an  action;  who  employs 

his 
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Ilia  own  stationer,  generaDy  employed  by  him.  The 
client  has  nothing  to  do  with  the  stationer,  if  the  at* 
tbmey  becomes  insolvent.  The  client  pays  the  at- 
torney. The  stationer  therefore  has  no  remedy  against 
die  client  . 

This  petitioner  insists,  that  the  solicitor  must  be 
taken  to  be  the  person  employing  him ;  to  whom  he  is  to 
look;  not  the  petitionbg  creditor.  The  sohcitor,  im- 
dertaking  to  sue  out  the  Commission,  goes  to  his  own 
messenger ;  who,  being  employed  by  the  solicitor,  has 
no  remedy  against  the  petitioning  creditor.  But  this  pe- 
titioner appears  to  me  to  have  decided  this  for  himself; 
.  Slaving  sued  Sander the  petitioning  creditor ;  and  hav- 
ing obtained  a  note  from  him;  which  was  paid.  What 
colour  was  there  for  proceeding  against  him,  the  sohci- 
tor being  the  original  undertaker ;  and  no  pretence  of 
a  joint  undertaking  ?  That  objection,  that  the  soUcitor 
employed  the  messenger,  the  petitioning  creditor  not 
going  near  him,  but  being  a  total  stranger,  the  mes- 
senger therefore  being  to  look  to  the  solicitor  only,  does 
not  he  here ;  this  petitioner  having  considered  the  peti- 
tioning creditor  as  his  debtor;  which  could  not  be,  if 
the  messenger  had  been  employed  by  the  solicitor.  It  is 
not  necessary  therefore  to  decide  the  general  ques- 
tion. 

As  to  the  jurisdiction,  I  should  regret  to  find, 
X  have  no  jurisdiction.  The  party  suing  out  a 
Commission  under  the  authority  of  the  Great  Seal, 
employing  the  messenger,  either  himself,  or  by  his 
sohcitor,  to  give  it  effect,  giving  a  bond  to  the 
Great  Seal,  and  responsible  to  the  Great  Seiil  for 
the  due  prosecution  of  the  Commission,  I  have  no 
doubt  of  the  jurisdiction.  The  soUcitor,  if  responsible 
in  any  degree,  will  be  responsible,  not  only  for  the  fees, 

Vol.  XII.  Z  but 
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1806.  .  but  also  for  all  the  consequences ;  as  it  was  his  duty  to 
direct  the  messenger  to  withdraw;  for  I  will  not  put 
the  messenger  in  a  situation  of  such  responsibility.  The 


HART0P9 


Ex   parte  — —  y    b^wu  «^.i»|»v<.8«»#»MVj. 

'  solicitor  must  also  account,  if  he  has  any  mpney  of 
Sanders*»  in  his  hands.  Let  him  make  an  a£Bdayit  at 
to  that. 


The  Lord  Chancellor. 
April  2id.  rphe  point  of  jurisdiction  is  clear.  Taking  it  to  be 
admitted,  or  established,  that  a  solicitor  takes  out  a 
Commission  of  bankruptcy,  or  does  any  other  act  in 
the  administration  of  the  justice  of  the  Court,  and,  to 
carry  into  effect  that  process,  whether  a  Commission  of 
bankruptcy,  or  of  any  other  description,  employs  a  per- 
son, who  is  an  officer  of  the  Court,  who  has  a  demand 
upon  him,  specific,  and  Hquidated,  or  capable  of  being 
ascertained  by  taxation,  I  would  compel  the  solicitor 
to  pay  that  money ;  as  the  Courts  of  Law  constandy 
compel  attorneys  to  pay  money,  manifestly  due  firom 
them  to  persons  engaged  in  executing  the  business  of 
the  Court.  The  difficulty  is,  that  this  demand  cannot 
be  clearly  ascertained  upon  affidavit;  but  ought  to  be 
the  subject  of  an  action ;  which  this  petitioner  may  bring 
against  the  solicitor. 

If  it  was  necessary  to  give  *  an  opinion  upon  the  ab- 
stract question,  independent  of  the  circumstanceii  of 
this  case,  which  is  embarrassed  by  the  note,  taken  from 
the  petitioning  creditor  by  the  petitioner,  there  is,  I 
think,  great  reason  to  suppose  the  sohcitor  liable  in  ge- 
neral, upon  this  ground.  He  is  applied  to  by  a  person, 
proposing  to  be  the  petitioning  creditor  in  a  Commis- 
sion of  Bankruptcy,  perhaps  at  a  consUerabk  distance. 
The  messenger  has  no  means  of  informing  himself  about 
t  *855  ]  •  that  person  and  his  solvency.  The  solicitor  is  bound 
by  duty  as  well  as  interest  to  see,  that  the  subject 

is 
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oper  for  a  Commiasioni  that  the  party  is  solveht ;  18M. 
that  under  all  the  circumstances  the  Commis-  g][^^p 
ought  to  be  sued  out;  and  he  looks  to  his  pri»-  iniree' 
(96). 

»)  In  Hariop  v.  Juekes,  held,  that  the  solioitor  is  not 
tuie  Sf  Selw.  438,  and  to  be  regarded  in  general  as 
e  Bank.  Ca.  263,  it  was    the  principal. 

1806. 

^  Feb.  mk. 

March  Itl, 

MORSE  t;.  ROYAL.  «*, 

VEt  object  of  this  bill  was  to  set  aside  a  purchase.    Purchase  bj 

by  a  trustee,  under  the  following  circumstances :       «  Trustee  from 

the  Ckitui  que 

km  Morse  died  in  1781 ;  seised  and  possessed  of        ^\     *  * 

ed  under  cir- 

derablereal  and  personal  estates  in  the  TTe^/nrff^^;  uumstances* 

^  by  his  Will  he  gave  to  his  two  sons-in-law  Van-  confirm- 

PI  and  Chreen,  and  Mitehell,  whom  he  also  appointed  ation  and  ao- 

itors ;  upon  trust  for  the  payment  of  debts,  and,  quiescence. 

et  thereto  principally  for  his  natural  son.    Green    Answer  of 

also  one  of  the  residuary  legatees,  and  had  been  Defendant 

-  , ,         .  not  eyidence 

Nurtner  of  the  testator  and  his  -  consignee.    Soon      .  . 

^  against  an- 

the  testator's  death  Vanheylin,  who  had  been  bis  Q^her.   As  to 

;  in  the  West  Indies,  came  to  England :  and  Hhe  the  Answer  of 

lal  contract  took  place  at  the  end  of  the  year  a  mereTrustee, 

t  and  the  beginning  of  1785  :  the  deeds  bear-  sgainst  whom 

late  in  December  1784,  and  the  7th  of  January  Plaintiff 

ring,    in   consideration    of  7500/.;  which   sum  J''®*''^*^^*^^ 

paid.   The  testator's  son  at  the  time  he  entered  ^  ^    ^  ^ 

*  ^  cree,  ^utere. 

this  contract  was  about  the  age  of  25,  a  Lieutenant 
e  Horse  Guards.  Some  time  afterwards,  upon  the 
eentation  of  Morse,  that  the  purchase  was  at  an 
r-yalue,  another  treaty  commenced  for  a  farther 
deration,  to  be  pud  to  Morse;  to  which  Vanheylin 
ngth  agreed:  and  another  deed  was  executed, 
ng  date  the  17th  of  February,  1790;  by  which 
was  to  receive  the  farther  sum  of  7500/.  pay- 
Z  2  able 
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1809.       able  by  instidments :  the  answer  repiresendng,  that  ^ 
amount  was  fixed  by  the  arbitration  of  Green ;  to 

MOBSB  1  jM 

1,^  whom  Vanheylin  proposed'  to  refer  it;  and  who  awarded 
KoYAL.  the  sum  of  15,000/.  as  the  value.  Of  that  sum  part 
only  was  received  by  Morse :  VanheyUn  becoming  insol- 
vent ;  and  Morse  taking  a  dividend  with  his  other  ere* 
ditors  for  what  remained  due  to  him  on  that  account: 
having  previously  brought  an  action;  and  resisted  an 
injunction.  The  biH  was  filed  after  the  death  of  Vtm- 
heylin  against  Green  and  Mitchell^  hb  executors,  and 
against  his  daughter  Mrs.  Smith,  as  heir  at  law  and  re- 
siduary legatee;  suggesting  inadequacy  of  condderar 
tion,  fraudulent  advantage  taken  by  VanheyUn  of  his 
situation,  as  trustee,  &c. ;  and  that  the  recitals  in  die 
deed  of  1790,  as  to  the  circumstances  of  Ae  arbitra- 
tion by  Green  were  false ;  and  prayings  that  the  purchase 
by  Vanheylin  may  be  set  aside;  that  the  trusts  of  JfMjie'i 
Will  may  be  executed;  that  accounts  may  be  directedp 
and  the  propeity  applied  accordingly ;  and  that  the  re- 
sidue^ after  payment  of  the  debts  and  legacies,  may 

,  be  divided  between  the  Pbdntifi*  and  Green,  &c.  accord- 

ing to  their  respective  interestcf.  The  Defendants  SnM 
and  his  wife  relied  principally  upon  the  circumstanoe8» 
thai  the  purchase  was  proposed,  and  pressed  upon  Fimh 
heylin  hy  Morse  \  who  said,  he  was  determined  to  seU; 
and  would  put  it  up  at  Garraway's ;  and  had  attainted 
.  .  to  sell  to  other  persons ;  that  there  was  no  evidence  of 
distress ;  that  the  title  of  Morse  was  not  dear ;  and 
was  actually  in .  litigation  upon  an  appeal  to  the  Privy 
Council  from  a  judgment  in  the  West  Indies,  in  his 
favour  upon,  a  bill  filed  in  1788:  the  objection  arisii^ 
under  a  Colonial  Act  of  Assembly,  restraining  devises, 
in  favour  of  the  children  of  negroes  or  mukttoes;  that 
the  value  was  fixed  by  the  arbitration  of  Green  \  9iA> 
the  suit  was  not  instituted  until  after  the  death  of 
VanheyUn.    Green  also  died,  before  the  cause  was 

heard; 
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heard;  and  the  suit  was  revived  ag&inst  his  represen-  -ISOO. 
.tatives. 

Morse 

The  Plaintiff  was  proceeding  to  read  the  answer  pf    .  Royal. 
ifitchell  and  Green  ;  to  which  an  objection  was  taken  by 
(he  Defendants* 

The  Solicitor  General^  Mr.  Alexander^  and  Mr. 
Leachf  for  the  Defendants  Smth  and  bis  Wife, 
in  support  of  the  Objection. 

The  answer  of  the  trustee  cannot  be  read  against 
|he  eesttn  que  trust.  The  only  instance  of  reading  the 
answer  of  executors  is,  where  they  are  the  only  par- 
lies. But,  when  in  cases  of  difficulty  and  importance 
cestui  que  trust  is  brought  before  the  Court,  the 
executor  is  in  the  situation  of  any  other  trustee ;  having 
•no  interest  to  attend  to:  the  cestui  que  trust  being 
himself  before  the  Court.  The  rule,  that  the  answer 
of  one  Defendant  cannot  be  read  against  another,  is 
•without  exception.  The  reason  of  that  rule  is,  that 
theto  is  no  opportunity  for  cross-examination.  The  only 
•  object  of  this  suit  is  to  affect  the  cestm  que  trust ; 
and  for  that  purpose  it  is  proposed  to  read  the  answer 
of  the  trustee.  The  residuary  legatee  being  made  a 
partyi  the  executor  might  have  been  examined  as  a 
witness. 

yix.  Richards  for  the  Defendants,  the  Representa- 
tives o{  Green. 
The  evidence  ought  not  to  be  read  with  a  view  to 
obtain  a  decree  against  the  Defendant  Green  personally. 
Where  an  executor  is  merely  a  trustee  for  others,  knd 
the  subject  of  the  question  is  property,  in  which  the 
int^est  of  residuary  legatees  b  concerned,  it  is  not  un- 
usual 
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1806,  usual  to  direct 'the  cause  to  stand  over,  that  they  may 
jj^^^      be  made  parties;   and  may  sustain  their  own  case. 

Where  the  Pkintiff  therefore  brings  before  the  Court 
Koi'AL.  the  persons,  substantiaUy  interested,  not  relying  upon 
the  case,  merely  as  against  the  executor,  he  is  merely 
a  formal  party ;  has  only  to  state  the  facts,  as  to  which 
he  is  interrogated,  and  has  nothing  to  do  with  the  dis- 
putes between  the  parties  interested.  As  to  real  estate, 
the  rule  is  difierent;'  but  the  principle  the  same:  the 
cestui  que  trust  must  be  brought  before  the  Court,  as 
well  as  the  trustee;  who  is  nothing  more  than  a  mere 
formal  party,  and  may  be  examined  as  a  witness.  The 
Plaintiff,  having  made  his  election,  can  have  a  decree 
only  against  the  residuary  legatee,  whom  he  has  brought 
before  the  Court. 

Mr.  Perceval,  Mr.  Harty  and  Mr.  Sett,  for  the 
Plaintiff. 

This  is  not  the  case  of  a  mere  naked  trustee ;  who, 
if  made  a  Defendant,  might  be  examined  as  a  witness 
against  other  Defendants.  This  executor  could  not  be 
examined  against  the  cestui  que  trust;  and  therefore 
his  answer  is  necessary ;  as  the  Plaintiff  proposes  to  use 
k.  The  object  of  the  suit  is  to  set  aside  the  contract 
of  the  testator  of  tins  executor.  Could  diat  person  by 
appointing,  as  his  executor,  the  only  witness  to  Ae 
case,  to  be  made  against  him,  deprive  the  Plaintiff  of 
all  his  evidence  ?  Relief  against  the  assets  of  VanheyUm 
could  not  be  obtained  without  bringing  the  executor  be- 
fore the  Court;  to  discover  what  had  been  received  by 
him  and  by  the  testator  under  the  contract, -which  is 
impeached.  The  executors  being  necessarily  made  De» 
fiHidants,  as  it  was  necessary  to  have  a  decree  against 
them,  the  Plaintiff  could  not  examine  them  against  die 

other 
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s  Defendants ;  Fotherby  Paie{9&).  As  to  the  ob- 
OB  from  the  interest  of  Green^  m  the  demand  against 
heylitis  estate,  as  being  a  residuary  legatee  of  Morse f 
tever  may  be  the  complication  of  Green*B  interests, 
nust  be  dealt  with,  as  executor  of  Vanhefflin;  and 
.account  must  be  taken  against  him*  Though  a 
iltiff,  seeking  relief  against  assets,  may  omit  one  of 
executors,  who  has  not  proved  the  Will;  if  both  have 
red,  it  is  absolutely  necessary,  Aat  both  should  be' 
e  parties;  if  not,  the  Plaintiff,  aware,  that  one  of 
executors,  his  friend,  had  a  large  balance  in  his 
Is,  might  sue  the  other.  The  only  exception  to  the 
t  that  executors  must  be  sued  joindy,  is,  where, 
meutor  has  not  proved.  In  Bawyer  v.  Covert  (  97  ) 
Plaintiff  alledging,  that  he  did  not  kn6w,  who 
the  other  executor^  prayed  a  discovery  as  to 
from  the  Defendant;  and  a  demilrrer  was  over- 
do If,  though  the  executor  is  not  interested  in  the 
Qte,  he  alone  knows  the  facts,  upon  which  the 
t  as  between  others  turns,  the  Plaintiff  may  exa* 
sfaim;  and,  having  obtained  that  examination,  may 
I  a  decree  against  him  to  transfer  the  property,  ac- 
liag  to  the  rights,  so  discovered.  The  object  of 
fuit  is  to  obtain  a  great  portion  of  property  from 
Aeylin's  executors  upon  the  ground,  that,  instead  of 
bmnng  his  trust,  he  had  converted,  to  his  own  use 
1  the  real  and  personal  estate,  which  was  the  sub- 
of  it.  The  executors  had  to  pay  debts,  still  un- 
ified, to  a  considerable  amount  No  effect  there- 
could  have  been  obtained  by  making  the  residuary 
tee  alone  a  party :  the  interest  of  all  the  creditors 
legatees  of  VanheyUn,  which  the  executors  are 
ad  to  protect,  being  in  contention  before  the  Court, 
lid  the  Plaintiff,  enforcing  a  claim  against  the  per- 
sonal 
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1806.  sonal  estate,  examine  the  executor,  standing  .precisely  m 

j^^^^  the  place  of  the  testator  himself?   Then,  could  the 

^  testator  by  making  the  only  witness  to.  the  particular 

Royal.  transaction  his  executor  prevent  the  relief? 

The  Solicitor  General,  in  Reply* 
The  question,  whether  this;  answer  can  be  read 
against  the  residuary  legatee,  or,  whether  it  can  be 
read  against  the  executor  Green  himself,  is  the  same: 
as  the  decree,  though  in  form  against  the  executor, 
nfill  be  substantially  against  the  residuary  legatee;  to 
whom  he  is  to  account  for  the  assets ;  being  not  in  any 
r^pspect  personally  liable,  but  as  a  mere  trustee,  hold* 
ing  her  property  in  his  hands.  This  answer  must  be 
offered  to  the  Court,  either  as  evidence,  or  as  an  ad- 
mission upon  the  record.  In  either  view,  it  cannot  be 
received  without  a  violation  of  estabUshed  prindples. 
First,  it  is,  liable  to  objection,  as  evidence  ex  parte.  .The 
residuary  legatee  has  no  opportunity  of  cross  exami- 
nation :  and  until  the  cause  is  heard,  has  not  even  the 
means  of  knowing,  that  such  evidence  has  been  given. 
Secondly,  such  evidence  would  be  liable  to  objection  at 
Law;  and  in  the. shape  of  deposition  would  be  sup- 
pressed :  the  questions,  as  expressed  in  the  Bill,  being 
necessarily  leading.  The  Plaintiff  tenders  to  the  hdr 
and  residuary  legatee  an  issue  upon  every  fact  alleged 
by  the  Bill.  Her  answer  denies  the  facts,  constitut- 
ing the  supposed  fraud.  Issue  is  regularly  joined  be- 
tween them;  and  then  another  part  of  ,the  record  is 
offered;  amounting  tct.an  admission  upon  the  record, 
the  answer  of  another  Defendant;  who  did  not  take 
issue  upon  the  facts,  hut  admits  them  all.  Can  this 
Defendant  be  bound  by  that  admission  ?  Can  a  short 
answer,  perhaps  by  a  person  friendly  to  the  Plaintiff, 
admitting  every  thing,  have  this  effect?  The  conse- 
quences of  such  a  practice  prove  it  to  be  most  irrational 

and 
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id  .  absurd.   The  answers  coming  in  at  different  times,  iWM; 

me  may  be  joined  upon  the  first,  that  comes  in.    Sup-  ji^^b 

lee,  Mrs.  SmiiVa  answer  had  come  in,  a  replication 

ed,  witnesses  examined;  and,  that  she  had  at  great  B6tal. 

qpence  proved,  that  Green  had  examined  all  these  ac- 

lints,  and  odier  circumstances,  repelling  the  imputation 

'  fiaud ;  and  Green  afterwards  should  by  his  answer 

Imit,  that  he  had  not  examined  the  accounts,  and  the 

her  allegations ;  which  would  put  an  end  to  the  case. 

hough  the  Plaintiff  might  be  deprived  of  the  evidence 

'  the  witness,  if  he  was  made  executor,  that  would 

It  prevent  the .  discovery  in  this  Court.    The  point 

Fotkerby  v.  Pate  (98)  is  only,  that  the  executor 
nnot  be  a  witness  for  the  estate:  that  is,  a  witness 
r  himself ;  which  therefore  cannot  apply  to  this  case, 

which  the  object  is  to  procure  evidence  from  die 
mutor  against  'the  estate.    This  answer  is  oflfered 

Evidence  of  a  transaction,  which  took  place  long 
ifore  Gfr^^  was  executor;  when  he  was  ieui  arbitrator 
itween  VanheyUn  and  the  Plaintiff  m  this  suit:  not 
-  prove  any  thing  done  in  the  course  of  his  oflSce  as 
SGUtor,  by  which  he  might  in  that  character  bind  the 
irties  interested.' 

The  Lord  Chancellor. 
As  a  general  proposition,  the  answer  of  one  Defend- 
t  ds  evidence  against  him;  but  cannot  be  evidence 
ainst  another  Defendant;  who  has  no  opportunity  of 
008  examinmg.  Objections  of  this  nature  frequently 
cur  at  law  ;  where  it  is  frequently  necessary  to  hear 
lat  may  produce  considerable  prejudice  against  per- 
ns, who  ought  not  to  be  implicated.  In  the  admi- 
itration  of  Criminal  Justice,  for  instance,  where,  par-* 
IS  unconnected  are  charged  with  a  conspiracy,  one 

may 
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1800%  may  admit  the  whole  charge  as  againgt  all:  his  admissioii, 
l^^ll^^^  though  evidence  against  himself,  is  clearly  no  evidence 
against  the  others. .  So  in  trespass,  where  the  Defiend- 
BoTAJU  ants  may  be  fomid  severally  guilty,  or  not  guilty,  a 
witness  may  say,  he  heard  one  acknowledge,  that  he 
committed  the  act  with  the  others.  That  is  deeisive 
against  that  one ;  and,  as  it  is  legitimate  evidence  against 
him,  the  Court  must  hear  it;  though  it  is  ne  evidence 
against  the  others. 

In  my  view  of  this  case  it  is  not  necessary  te  deter- 
mine, whether  a  trustee,  against  whom  the  Plaintiff 
does  not  desire  a  personal  decree,  may  be  examined. 
My  opinion  is,  that  these  answers  may  be  read  for  the 
purpose,  and  only  for  the  purpose  of  shewing,  whai. 
funds  came  to  these  executors;  what  debts  there 
were;  the  value,  of  the  estate;  &c.  But  beyond'  that 
Chreen  could  not  possibly  be  a  witness;  being  interested 
in  setting  aside  these  deeds ;  standing  in  the  doidik 
capacity;  as  executor  of  Vanheytm,  and  therefore  a 
proper  Defendant ;  but  also  taking  an  interest  as  l^pitee 
under  the  Will  of  Morse;  and  on  another  ground;  that 
these  transactions  took  place,  before  he  was  executor; 
and  have  no  relation  to  his  character,  as  executes. 
The  answer  therefore  must  be  received  as  to  the  par- 
ticulars I  have  mentioned;  but  will  not  bC'  evidence 
to  affect  the  other  Defendants,  SmUh  and  his  wife  as  to 
aay  collusion,  or  any  thing,  not  done  in  the  character 
of  executors;  particularly  as  to  that  reference  to  Greem 
to  fix  the  value;  upon  which  the  last  transaction  took 
place. 


The  Answer  was  read. 

Mr. 
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Mr.  Perceval,  Mr.  Hari,  and  Mr.  Bell,  for  tfae  laM. 
Plaintiff. 

Under  the  circtunstances  •  of  this  case  tfus  purchase 
wmot  stand:  a  purchase  by  a  trustee  from  the  Cestui  SoTAt. 
me  Trust;  acting  upon  the  representation  of  the  trus- 
ee ;  who  took  advantage  of  the  ignorance  of  the  Cestui 
ntie  Trust,  and  the  pressure  of  his  circumstances;  which 
fj  the  management  of  the  trustee  could  be  made  more 
oessing;  followed  by  what  is  called  a  deed  of  con- 
Ixmation ;  containing  false  recitals :  the  i>arty,  who  sold 
lot  in  possession;  and  under  circumstances,  that  made 
lim  not  sui  juris:  the  party  purchasing  in  possession 
f  the  whole  estate.  Upon  the  relation  between  the 
Morties,  attended  with  such  circumstances,  a  Court  of 
Sqpnty  will  not  permit  this  purchase  to  stand*  A  tnis- 
M  cannot  purchase  from  his  Cestui  que  Trust  without 
carfecdy  informing  him  of  the  nature  and  value  of  the 
object ;  opening  hiis  eyes,  discharging  himself  from  the 
j^tion  of  trustee,  and  placing  himself  in  an  adverse 
itnation*  The  circumstance,  that  the  money  is  not  paid 
t  the  execution  of  the  contract,  is  a  material  badge 
f  fraud  in  tiiese  cases.  As  to  the  objection  of  delay, 
1  many  cases  delay  for  a  mudi  longer  period  has  been 
Misted  upon  in  vain;  as  in  Beaumont  v.  Boulibee  (99). 
lo,  in  the  late  case  of  PurceU  y.  M^Namara  ( 100)  all 
lie  deeds  were  swept  away;  though  many  acts  of  to- 
inescence  were  insbted  on. 

The  peculiar  protection,  given  by  the  Court  to  young 
eirHf  is  extended  beyond  the  strict  interpretation  of 
lat  word;  comprehending  persons,  entitled  to  rever- 
ionary  property  from  any  quarter;  persons  treating 
ith  guardians;  or  those,  who  are  in  the  nature  of 

guardians ; 
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'guardians;  for  it  is 'not  necessaiy^  that  they  shbiild  be 
so  strictly 9  if  they  possess  property  in  the  nature  of 
guardiaps :  Sir  John  BamardiHon  v.  Lmgood  (  1  )• 
. Gwfftme  V.  Heaton  (2).  Pierse  v.  Waring  (3 ).  The  prin- 
ciple of  the  relief  is  not  merely  youth  aiid  inexpeiienoe; 
for  any  transaction,  while  the  abeount  remains  unsettled, 
jshall  be  set  aside,  as  long  as  one  party  is  in  the  power 
•of  the  other.  Another  class  of  agreement,  at  wfaidi 
die  Court  looks  with  great  jealousy,  is  that  between 
trustees  and  Cestui  que  Trust:  a  subject,  upon  whuh 
Lord  Eldon  states  his  opinion  with  great  precision  in 
Gibson  v,  Jeyes  (4  ),  Ex  parte  Lacey  (5),  and  Cbfet 
Trecothick  (6) ;  that  a  trustee,  before  he  can  treat  witk 
his.  Cestui  que  Trusty  must  discharge  himself  from  the 
office  of  .trustee;  and  communicate  all  the  ^knowledge 
he  has  acquired.  What  Lord  Hardwicke  says  in  Lord 
Chesterfield  y.  Janssen  (  7  ),  is  rational  and  sensible,  with 
reference  to  the  principle,  stated  by  Lord  Eldom  ;  that  it 
is  incumbent  upon  parties  in  such  a  situation  to  shew, 
that  all  is  fair  aind  proper.  .  . 

.  As  to  the  doctrine  of  confirmation,  the  party  must 
not  remain  in  the  situation,  in  which  he  was,  when  the 
imposition  was  originally  practised  upon  him;  whedier 
that  was  a  state  ^  of  ignorance  or  distress.  In  Cafe  v« 
Gibbons  {S\  Cole  v.  Gibson  {9%  and  Taylomr  y.  Bod^ 
ford{\0\  the  ground.  Upon  which  transactions  of  this 
description  may  be  confirmed,  appears.   In  Lord  Ches" 

terfkld 


(1)  2ilM.  133. 

(2)  ZBro,  C.  a  1. 

(3)  Cited  1  Ves.  380.  2  Ves. 
$48.  SUted  from  the  Re^- 
ter*$  Book  in  Mr.  Co£%  note, 
1  P.  Will  118.  See  Hatch 
T.  Hoick,  ante,  Vol.  IX,  202. 


(4)  Ante,  Vd.  VI,  267. 

(5)  Ante,  VoL  VJ,  026. 

(6)  Ante,  Vol.  IX,  234, 

(7)  lif#A.  301.  2  Fes.  125. 

(8)  3P.  wm.^. 

(0)  1  Fet.  503. 
(10)  2  Ves. 


CASES  IN  chancsery; 


365 


terfield  r.  Janssen  ( 1 1 )  the  Lord  CkanceUor  and  Judges 
field,  that  the  party  confiming  should  know  all  the  cifr 
cumstances :  and  should  stand  so  unconnected  with  the 
preceding  transaction  as  to  have  the  complete  power  <^ 
deiermining,  as  upon  an  original  act,  whether  he 
wduld  do  it,  or  Adt.  In  Crau>e  Ballard {  li)  Lord 
Tkurlow  held  dearly,  ihat  the  ccmfirmation  could  not 
lie  by  ail  act  done  under  the  faifluenee  of  the  former 
transaction;  Cocking  y.  Pratt  ( IS  ) ;  and  Griffith  y.  Ttap^ 
wel,  there  cited ;  where,  though  the  agreement  had 
been  confirmed  by  decree,  it  was  upon  «a  bill  of  re- 
view set  aside.  Wiseman  y.  j5^aite(14)  is  a  strong 
authority.  The  reHef  is  administered,  not  only  for 
the  sake  of  the  individual,  but  upon  grounds  of  public 
poticy. 

The  SoUdtor-Generaly  Mr.  Alexander^  and  Mr. 
Leach,  for  the  Defendants,  Smith  and  his  Wife. 
The  law  of  this  Court  is  not,  *'that  a  trustee  may 
not  purchase  from  his  Cestui  que  trust (15).  It  was 
never  determined,  that  a  contract  should  be  set  aside 
merely  upon  that  point;  and  Coles  v.  Trecothici  is  an  ex^ 
piiess  decision  to  the  contrary ;  and  was  not  under  any 
peculiar  Circumstances;  except  that  Trecothick  knew) 
that  Coles,  to  whom  he  sold,  was  constituted  «  trustee 
Ibr  the  sale  of  the  estate ;  and  consented  to>  sell  to'  him  9 
yet  it  was  held,  that  the  contract  should  stand.  It  is 
true,  this  Court  looks  with  great  jealousy  upon  a  contract 
between  such  parties;  and  it  is  incumbent  upon  the 
trustee,  if  a  suit  is  instituted  during  his  Ufe,  to  prove, 
that  the  Cestui  que  trust  kneW)  not  only  that  he  was 
selling  to  his  trustee,  but  also,  what  he  watf  selling; 
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teo9.  and  (tuA  he  had  all  die  information  the  tnutee  ooold 
ffive  him.  That  however  is  the  hiw  of  the  Court  onhr 
where  the  transaction  is  impeached  during  the  life  of  the 

SoTAL.  trustee:  imposing  upon  him  the  necessity  of  shewing 
the  purity  of  the  transaction  only  where  it  is  possible 
&r  him  to  do  so;  and  a  person,  who-  by  his  delay  has 
made  that  imposabfep  as  in  this  instance,  cannot  ex- 
pect the  interference  of  the  Court.  The  trustee,  wii6 
alone  knew,  whether  the  infonnation  was  given,  and 
all  the  other  circumstances,  died,  before  the  transaction 
was  impeached.  In  such  a  case  every  thing  is  to  be 
presumed  against  the  Plaintiff:  viz.  that  the  trustee 
could  have  shewn  to  the  satis&ction  of  the  Court  all  the 
drcumstances  relating  to  the  property,  as  well  as  the 
exact  amount  of  it. 

The  circumstances  of  the  subject  of  this  trust  must 
be  taken  into  consideration.  A  sale  immediately  after 
the  death  of  the  testate  would  in  the  instance  of  a 
West  India  estate  have  been  most  destructive.  A  coin 
sideraUe  part  of  the  property  consisted  of  debts ;  whidi 
could  not  be  immediately  paid.  As  to  the  obgectiei^ 
that  the  consideration  was  not  immediately  paid,  the 
contract  was  to  pay,  not  in  ready  money,  hut  by  in» 
stalments.  A  contract  cannot  be  set  aside  merely  upon 
the  inadequacy  of  the  consideration.  The  tes^  » 
presented  as  Lord  Tkurlaw*s  ( 16 ),  that  die  ineqiiaH^ 
must  be  so  gross  as  to  produce  an  exclamation,  de-^ 
pending  upon  the  particular  disposition  and  temper  of 
the  Judge^  cannot  be  just.  This  must  also  be  conridered 
with  reference  to  the  large  premium  upon  remittances 
by  bills  payable  in  London:  so  that  100/.,  paid  in  the 
island,  will  not  be  more  than  75/.  here:  the  casualties 
and  fluctuation,  to  which  property  of  this  nature  is 

liable ; 
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Bable;  and  the  doubts  as  io  Mane's  tide;  suliject  to  .1806. 

irhich  Vanheylin  purchased.    All  these  drcumstances  ^Iorss 

oiust  have  great  weight  upon  the  question  as  to  the  9, 

adequacy  of  tiie  consideration.  Botal. 

Then  the  transaction  of  1790  is  a  complete  con- 
Sfmation*  Contracts,  that  are  considered  as  against 
public  policy,  are  to  be  laid  out  of  view,  not  admitting 
confirmation:  as  marriage-brocage  bonds,  &c.  But 
bhat  doctrine  is  never  applied  to  the  case  of  a  person, 
taking  advantage  of  anotiier  in  a  bargain ;  and  tiie  case 
>f  trustee  and  Cestui  que  trust  fall  within  that  class. 
Fhe  Court  has  said,  not  that  contracts  betweoi  trus- 
tee and  Cestui  que  trusty  but  that  a  sale  by  a  trus- 
tee to  himself  shall  be  set  aside  on  principles  of 
puMic  policy;  without  regard  to  the  fairness  of  the 
transaction. '  The  case  of  Cok  v*  Gibbons{n),  an  ez* 
tffoaely  material  case,  determined  by  one  of  tiie  greatest 
>f  your  Lordship's  predecessors.  Lord  Talbot^  has  esta* 
bUshed  the  law  upon  this  subject.  In  tiiis  case,  as  in 
liat,  the  proposition  came  from  Morse,  not  from  Foii^ 
hej/Un;  and  Morse  had  attempted  to  sell  to  other 
persons.  That  is  an  instance  of  a  most  extravagant 
MTgain:  advantage  taken  of  extreme  misery:  drcum- 
itances,  to  which  the  ori^nal  transaction  in  this  case 
aumot  be  compared.  The  case  ( 18 ),  before  Lord  Couh 
Tcr,  referred  to  in  the  note,  is  another  instance  of  con- 
Krmation ;  where  the  first  transaction  was  the  effect  of 
iistress.  Mr.  Cox  in  his  note  state?  the  accurate  re- 
mit, that  the  party  must  be  fiilly  apprised  of  his 
ni^t  to  be  retieved,  &c  Tayloury.Ito€hford{i9)  has 
QO  application:  the  act  supposed  to  be  a  confirma* 

tion. 
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1806.  tion  being  as  much  tidnted  by  fraud  as- thcf  original 
JT*^  transactioii.* 

M0R8B  ,  ^ 

v. 

SoYAU  In  Crowe  v.  Ballard  ( SO )  Lord  Tlwtlow  did  not  maao, 
tha;t  there  can  be  no  confirmation,  unless  the  origind 
transaction  is  quite  undone  and  annihilated^  If  that  is 
the  effect,  there  would  be  inconsistency  in  deseriUajg 
the  second  transaction  as  a  confirmation.  It  is  a  ne# 
transaction.  The  case  oi  Beaunumt  y.  BouUbee{n) 
turned  upon  such  particular  circumstances,  that  it  cal^ 
not  be  an  authority;  and  was  a  case,  not  of  confir- 
mation, but  of  long  acquiescence  merely.  Pwcettt. 
M^Namara  also  depends  upon  a  great  variety  of  dr- 
cumstances.  If  the  party,  aware,  that  he  was  ded^ived", 
and  had  a  right  to  set  aside  the  transaction,  as  he  had 
not  ift  knowledge  oi  the  accounts,  upon  mature  ddibe^ 
ration  chooses,  in  consideraticm  of  a  farther  sum  to 
say,  he  will  not  then  look  into  the  accounts^  but  w3l 
confirm  that  tomsaction,  which  he  knows  he  may  set 
aside,, it  would  be  impossible  to  impeach  that  confer 
madon  :  yet  his.  eyes  are  not  .  more  open  in  the  second 
transaction.  He  -  know^  nothmg  of  tibe  accounts  thdli 
and  does  not  look  into  them.  Suppose  this  suit  coah 
promised:  upon  the  same  ground,  the  Platntiff  mkj 
come  at  a  future  time ;  alleging,  that  still  ^he  kikm 
nothing  of  the  accounts ;  and  therefore  is  entitled  to  set 
aside  the  compromise.  Is  it  possible  to  set  aside  iliii 
'second  transaction,  five  years  afterwards ;  upon  which 
7500/.  more  is  paid:  the  i>arty  five  years  oldar;.a 
man  of  the  world;  guarded  against  transacting  iridi 
trustees,  and  with  this  trustee  particularly  ?  If  diit 
can  be  done,  there  caa  be  no  confirmation.   The  con^ 

sequences 


(20)  3  Bro.  a  C.  117.  (21)  Ante,  Vol.  V,  485, 
Ante,  Vol.  1, 216.  VII,  599* 
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lequences  of  the  delay  must  be  considered:  lamillea 
acting  upon  their  supposed  rights;  putting  the  pro- 
perty in  settlement^  and  applying  it  to  other  occasions. 
The  mischief  extends  far  beyond  the  mere  loss  of  evi^ 
dence.  Admitting  the  rule^  requiring  the  trustee  to  give 
all  information  to  the  Cestui  que  trusii  and  to  diew 
that  in  a  Court  of  Equity^  the  laches  creates  an  ex- 
oeptipn.  Upon  that  the  presumption  is  the  other 
way;  and  the  Cestui  que  trust  must  shew  clearly  by 
evidence,  that  a  fraud  has  been  committed.  -  Upon 
OreefCs  answer  it  must  be  presumed,  either  that  Morse 
had  examined  the  accounts,  or,  that  Vanheyiin  supposed 
be  had. 


1806.^ 

lijIORSB 
V. 

llOYALf 


.Mr.  Perceval,  in  Reply. 
'  The  rule  is  clear,  that  a  trustee  cannot  buy  fronr 
himself.  The  transaction  does  not  vary  hia  situation 
and  character.  He  was  trustee  before ;  and  he  con'* 
ti&ttes  so.  But  it  is  not  contended,*  that  a  trustee -may 
not  buy  from  his  Cestui  que  trust.  Suclr  a  trakisac* 
tkm  is  however  attended  with  great  diiBculty  ;*  and  can<* 
not  prevail,  except  under  such  circumstances,  with  such 
gurda  and  projtection,  :accompanying  the  individual^ 
that  the  trustee  will  be  enabled,  not  merely  to  answer  a 
case,  to  be  made  agunst  himj  but  to  skew  for  himself 
that  he  has  done  everything,  that  his  duty  as  tru8-» 
tee  required.  The  cases  before  Loid  f/cfon,  who  with 
his  great  experience  in  the  principles  of  this  Court,  felt 
extremely  strong  upon  this  point,  Gibsomy.Jeyes^SSi), 
Ex  parte  Laeey{fl3\  and  Coles  v.  Trecothici{24f),  con* 
tain  in  a  short  compass  the  principles,  that  are  to  be  ap^ 
plied  to  this'case.  The  Court  must  be  satisfied;  that  all 
the  duties  of  the  eharaeter  have  been  performed.  It  is 

upon 

(22)  Auto,  Vol.  VI,  2e7.       (24)  Ante,  Vol.  IX,  284. 

(23)  Ante,  VoL  VI,  626. 


ToL.  xn. 
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1800.  npon  him-  to  shew,  that  he  has  made  the  diadofurs^ 
^I^Jl^^^  and  ghren  the  fullest  consideration.  The  Cestui  qns 
trust  has  not  shewn  to  the  contrary.  The  reason  .  «f 
BoYAU  this  protection  is,  not  that  the  trustee  actually  haa  nqvs 
knowledge  than  the  Cestui  ^pte  trust:  but  as  he  is  in  a 
sttuatioii,  which  may  probably  enable  him  to  know 
more,  the  general  rule  is  established,  that  he  shall  not 
deal,  unless  he  shews  distinctly,  that  he  has  done  aB 
this,  and  guarded  the  interest  of  the  Cestui  que  trusty 
as  he  would  hare  guarded  it  in  a  sale  to  m  thivi 
person. 

The  circumstances  of  Coles  v.  Treeothick  {SS)  have  no 
analogy  to  such  a  case  as  this.  All  the.  management 
of  the  sale  was  in  Mr.  Trecothiei.  It  was  a  trust  only 
in  form:  the  trustees  not  interposing:  in  fact  a  aakby 
the  Cestui  que  trust  himself,  having  all  mews-  of  kaow^ 
ledge  :  the  trustees  having  none.  Yet  the  Lard  C9b» 
ce/Zor  acknowledged,  that  it  was  a.  case  most  difficult  to 
be  made  outi  Trustees  continually  endeavour  to  get  obI 
of  this  rule;  of  which  instances  frequently  occur;  par* 
ticulady  npmi  trusts  of  West  India  estates.  Evidotot 
has  not  been  produced  of  the  youth  of  the  Flaintiflf^  osr 
as  to  his  distress.  He  had  no  probable. source  of  ilrealdi: 
a  notary  officer^  the  natural  son  of  a  West  India  mer* 
chant;  and  this  is  met  only  by  general  -  evidence,  tet 
ke  was  In  easy  drcumttaaoes ;  and  kept  a  carriage  after* 
wards. 

As  to  the  confirmation,  in  Crame  v»  Ballardiifi)  Leri 
Thurknp  lays  down  the  true  principle  ;  that,  if  a  man 
gives  a  new  bond  undor  an  ideat  that  t^e  old  ome  may 
be  enforced  against  hip,  tWe  m  no  cpnAttnatioDi  1m 

is 


(»)  Ante,  Vol.  IX,  184.  Yd.  I,  $13;  soe  yage  m 
(M)  3  Av.  C.C.  117.  Aate,     and  ths  note,  »l. 
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U  not  in  a  situation  to  be  master  of  himself.  If  that 
were  not  the  principle,  such  person  would  be  in  a  worse 
condition,  than  if  the  rule  did  not  exist.  The  Court 
must 'therefore  see,  whether  in  this  transaction  of  1790 
Morse  stood  in  this  situation,  that  not  only  he,  dealing 
with  Vanheyiiny  asserted  his  right  to  be  relieved  from 
^t  bargain,  but  that  Vanheylin  acknowledged  that. 
The  result  of  the  evidence  is,  that  Vanheylin  insisted 
upon  the  validity  of  the  conveyance ;  holding  over  hiih 
the  effect  of  the  former  bargain.  This  therefore  is  not 
within  the  rule,  laid  down  by  Lord  Thurlow.  There  is 
no  more  foundation  for  the  confirmation  of  1790,  than 
fbr  the  original  contract  of  1785.  No  offer  appears  to 
relinquish  this  bargain.  These  circumstances  would  not 
amount  to  a  ratification ;  even  if  Morse  knew,  he  was  at 
liberty  to  relieve  himself  from  the  bargain ;  which  how- 
ever does  not  appear.  The  law  upon  tMs  subject  was 
not  known  at  that  period ;  as  it  is  now.  The  conclusion 
is,  that  neither  can  the  original  contract  be  upheld,  nor 
the  confirmation :  the  recital  being  falsified ;  viz.  that 
tbere  was  a  reference  to  Green  to  settle,  what  sura 
lihould  be  paid;  and  as  to  that* Wiseman  Beake{37) 
is  a  strong  authority. 


1806. 


MORSB 

Rot  At. 


The  Lord  Chancellor. 
The  authorities,  connected  with  this  case  are  not 
many;  and  the  principles  are  perfecdy  dear.  One 
class  of  cases  is  that  of  contracts,  that  may  be  avoided, 
as  being  contrary  to  the  policy  of  the-  law ;  which  are 
interdjeted  for  die  wisest  reasons.  Of  that  kind  are  a 
^deed  of  gift,  obtained  by  an  attorney  while  engaged  in 
the  bminess  of  the  autiior  of  tiiai  gift;  a  deed  by  an 
heir,  when  of  age,  to  his  guandUan  ;  purchases  of  re- 
versions 

(27)  S(  Vem.  131. 

chase  of  a  reversion  from  a  yoaog  hair,  a  Imitee* 
SBlf,;ie'l  asida  withoat  •rt46aes  of  fraiirf. 

AAS 


Conirscts, 
eontrary  to  the 
polioy  of  the 

of  gift  by  a 
client  to  an 
attorney,  by  an 
heir  to  gaar- 
dian,  the  pur- 
selliog  to  bin* 
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Royal. 


versions  from,  young  heirs,  when  of  age.  The  most  re« 
markable  case  is  Welles  y.  MidcUeton^SS)^  in  winch 
Lord  Thurlow  said,  Middleton  deserved  to  be,  and  under 
other  circumstances  might  have  been,  an  object  t>f  that 
party's  bounty ;  but  the  deed,  taken  by  an  attorney, 
while  he  was  the  attorney  of  the  party,  could  not-  be 
supported  without  striking  at  the  root  of  property ;  re- 
ferring to  Walmsley  v.  Booth  {29),  and  Sandersom  v. 
Closse:  both  cases  of  an  attorney. 


To  that  class  of  cases  J  shall  add  the  case  of  a  trus- 
tee selling  to  himself.  Without  any  consideration  of 
fraud,  or  looking  beyond  the  relation  of  the  parties^ 
that  contract  is  void.  In  the  case  of  the  assignee  or 
soUcitor  under  a  Commission  of  Bankruptcy  purchasing 
the  property,  in  all  these  instances,  there  is  no  necessity 
for  evidence :  the  contract  is  interdicted  by  the  policy 
of  the  law.  I  have  no  difficulty  in  saying,  I  should-  not 
have  regretted  to  have  found,  that  the  rule  extended  «ven 
to.  such  a  case  as  this.  Finding,  that  there  is  so  much 
difficulty  in  supporting  a  purchase  by  a  -trustee  from 
the  Cestui  que  trust,  that  the  transaction  ought  ta  be 
guatded  with  that  necessary  degree  of  jealousy,  nuining 
80  near  the  verge,  it  might  be  better  embraced  under 
the  pohcy  of  the  Law.  ; 

In  Gibson  v.  Jeyes  ( 30 ),  and  Ex  parte  Lacey  (31  ),-Lord 
JSAItMi  appears  to  have  stated,  that,  to  maintain  a  bbn- 

^  tract 


(28)  1  Cb«,  112.  Cited  by 
the  Lo/fd  ChaneeUor  from  a 
MS.  Cited  by  Lord  Eldxm, 
ChamctUar,  ante,  Vol.  IX« 
294,  ia  Batch  v.  HtUch. 
Also,  post,  XIII,  52.  in 
Lady  Ormond  v.  Hutchmson^ 
and  138,  Wright  v.  Proud  i 
the  Case  of  a  Conveyaoce, 
obtained  by  the  Keeper  of  t 
House  for  Lunatics  from;  a* 


person  under  his  care.  A- 
^fteemtfi  v.  Baseley,  XIV,  273. 
Newman  v.  Payne ^  II,  199. 
4  Bro.  C.  C.  36.  See  the 
note,  ante.  If,  294. ' 

(29)  2  ilfi^.l9.  AnCe,VoL 
II,  203,  and  the  note. 

(30)  Ante,  Vol.  VI,  296; 
see  page  277. 

(31)  Ante,  Vol.  VI,  925; 
see  page  629. 
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tract  -between  trustee  and  cestui  que  trusty  the  relation 
must  be  dissolved,  or  the  parties  must  agree  to  take  the 
characters  of  purchaser  and  vendor ;  that  the  rule  does 
not  preclude  a  new  contract,  dismissing  the  trustee  from 
that  character.  If  the  relation  is  dissolved  altogether, 
they  cease  to  be  trustee  and  cestui  que  trust.  But  the 
language,  in  which  Lord  Eldon  expresses  himself  in 
Coles  V.  Trecothick  (32)  sufficiently  explains  all,  that 
was  intended  by  those  former  passages.  His  Lordship 
in  that  case  says,     a  trustee  may  buy  from  the  cestui 

que  trusty  provided  there  is  a  distinct  and  clear  con- 
^  tract,  ascertained  to  be  such  after  a  jealous  and  scru* 
**  piuloiis  examination  of  all  the  circumstances,  that  the 

cestui  que  trust  intended  the  trustee  should  buy^ 
"and-  there  is  no  fraud,  no  concealment,  no  advantage 

taken,  by  the  trustee  of  information  acquired  by  him 
*'  in  the  character  of  trustee.*'  As  to  the  effect  of  in- 
adequacy of  consideration,  the  principle  is  there  put 
ftill  as  strong  as  I  should  be  disposed  to  put  it  If 
the  Court  can  discover,  that  some  advantage  has  been 
taken,  some  ihformation  acquired,  which  the  other  did 
not  possess,  though  it  is  not  to  be  precisely  discovered, 
inadequacy,  without  going  to  the  length  of  requiring  it 
to 'be  such  as  shocks  the  conscience,  will  go  a  vast  way 
to  constitute  fraud  (  33  )• 


1800. 


MORSB 

Rqtal. 


ESeot  of  in- 
adequacy of 
consideration 
towards  con- 
stitating  fraud* 


As  to  die  doctrine  of  confirmation,  it  stands  upon 
several  authorities ;  where  a  man,  having  been  de- 
frauded, with  complete  knowledge  chooses  to  come 
again  in  contact  with  the  person,  who  defrauded  him ; 
abandotis  his  right  to  abrogate  the  contract ;  and  enters 
into  a.  plain,  distinct,  transaction  of  confirmation.  But 
when  the  origihal  fraud  is  clearly  established  by  circum- 
stances, not  liable  to  doubt,  a  confirmation  of  such 

a  trans- 
ect) Ante,  Vol.  IX,  234 ;     See  the   note,  VIII,  137. 
SM»  page  24G.  Whalk^  v.  Whaliey,  1  Mer, 

(33)  Ante,  VoL  l/  219.  43G. 


Nature  and 
effect  of  con*' 
firmation: 
clear  evidence 
necessary;  if 
fraud  has  been 
clearly  esta- 
blished* 
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1806.  s  transacdoD  is  so  inconsistent  with  justice,  so  unnatoialy 
j^Jl^^      80  likely  to  be  connected  with  fraud,  that  it  ought  to 

be  watched  with  the  utmost  strictness,  and  to  stand  only 
RoTAL.     upon  the  clearest  evidence ;  afi  an  act,  done  with  all  the 

deliberation,  that  ought  to  attend  a  transaction^  the 

effect  of  which  is  to  ratify  that,  which  in  justice  oqgbt 

never  to  have  taken  place. 

Effect  of  length  As  to  the  effect  of  length  of  time,  where  there  is  no 
of  time,  not  as  bar  by  the  Statute  of  Limitations,  a  Court  of  Equity 
a  bar  to  relief  never  lay  down  as  a  general  proposition,  that 
bSf  b*^il"'*i  *®  imposition  has  been  practised,  it 

tvidtncl^^  ^  established,  the  party  is  too  late ;  and  by  the  accident 
of  the  death  of  the  person,  who  might  have  coBtia* 
dieted  him,  shall  be  deprived  of  his  right  to  idie^ 
The  true  operation  of  length  of  time  is  by  .way  of 
evidence;  and,  acknowledging  the  rule  as  to  deaUqgs 
between  a  trustee  and  the  cestui  que  trusty  aiid»  that 
the  transaction  should  be  more  narrowly  watched  than 
in  the  case  of  strangers,  yet  it  is  to  be  exanuned  ac- 
cording to  the  rules  of  evidence;  standing  upon  die 
eternal  principles  of  justice ;  and  recognised  by  die 
whole  tiieory  and  practice  of  the  law  of  Eng^mi. 
Considered  in  that  way,  length  of  time  may  have  some 
operation  (34):  in  what  degree  depends  upon  the  cir- 
cumstances of  thb  case ;  which  are  peculiar.  Particolsr 
attention  is  due  to  the  joint  trust,  in  Vamheyfbh 
Miiehett  and  Green;  owing  therefore  a  joint  duty: 
Green  a  partner  with  Morse^  and  consigiiee*  At  the 
date  of  the  original  contract,  in  1785,  Mcree  wap  an 
officer;  and  it  does  not  appear,  that  he  was  in  any 
particular  distress.  Greeny  with  all  the  kuowledge  he 
must  have  had  of  the  value  of  th^  real  and  personal 
estate,  and  who  had  marrifMl  the  sister  of  this  young 
man,  was  made  a  co-trustee ;  in  which  respect  tiiis  is 
much  stronger  than  the  case  of  a  smgle  trustee  and 

cestu 

(34)  See  the  note,  ante.  Vol.  II,  16. 
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€0Aui  que  trust.   The  ikir  presumption  from  sii^  1800. 

cilmstances  is,  that  impositioii  would  be  avoided.  The 

objection  in  the  case,  that  hsM  been  cited,  of^^  afe- 

ioraey,  having  the  party  in  his  power,  is  obviated  in  a  RoY4i» 

great  degree;  where  there  is  another  trustee,  consent-' 

ing :  a  person  of  this  description ;  who  derives  no  benefit 

from  the  contract.   This  is  a  peculiar  feature  in  the 

cause.   If  Green^  were  now  living,  and  proved,  that  this 

transaction  was  a  fraud,  ccmimitted  by  Vanheylimt  his 

testimony  would  not  be  entitled  to  any  respect;  the 

fraud,  if  any,  being  committed  as  much  by  him,  as  by 

Vanhetflin. 

Another  circumstance,  deserving  attention,  is,  who  first 
made  the  proposition.  This  is  not  a  trustee,  looking 
'round  him;  and  fixing  hb  eye  upon  this  property,  as 
increasing  in  value.  It  is  in  evidence,  that  Morje  was 
determined  to  sell  it ;  and,  if  he  could  not  get  what  he 
wanted,*  that  he  would  put  it  up  at  GormiMiy's ;  that 
he  firequently  teassed  Vanheylin  to  purchase  it ;  who  was 
reluctant;  but  at  last  said,  he  would  go  the  length  of 
giving  5000/.  The  debts,  due  to  the  estate  at  that  time, 
were  above  118,000;.:  m  1790  they  were  118,000/.: 
debts  from  all  sorts  of  people:  at  a  great  distance: 
liable  to  accident,  from  the  situation,  in  the  West  In^ 
dies;  where  debts  and  estates  are  frequently  sold  upon 
terms,  that  at  first  have  the  appearance  of  firaud.  T^re 
is  nothing  like  preiium  affeeiums  here.  Yet  I  do  not 
join  in  any  panegyric  Upon  VdnheylM^  conduct ;  though 
I  may  dismiss  this  Bill ;  and  I  repeat,  that  I  should  not 
have  been  eorry  to  have  found,  that  the  rule  reached 
this  ease.  But  this  is  a  contract,  that  cannot  be  dis- 
solved except  upon  legal  principles. 

The  effect  of  the  transaction  in  1790  is  this.  This 
gentjemaii,  put  4  minor,  not  a  lunatic,  with  his  bro- 

tber-r 
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tUeMn^kwy  and  other  asfiistaiioe  near  him,  finding,  .thai 
this  was  a  bettar  thmg  than  he  imaigine4  at  the  date 
of  the  contract  in  1785,  goes  to  Vamhef^n;  not  charging 
him,  as  hayings  committed  a  fraud,  but  applying  as  eetim 
trust  to  a  person,  who  had  gained  an  .advantage, 
which  a  relation  at  least  ought  not  to  take;  demng^ 
thiit,  -  as  the  property  had:  improved,  either  the  contract 
should  he  dissolved,  or  Van/teyUn  should  give  him  what 
it  was  then  worth.  An  application  was  made  to  Green; 
as  a  common  friend :  each  party  standing  up<m .  his 
right :  the  Plaintiff  insisting,  that  he  should,  have  more.; 
but  not  on  the  ground  of  fraud :  the  other  referring  to 
the  plaintiff's  own  brother-in-law,  standing  in  the  same 
chitracter  ^Vanheylin :  a  man,  who  cannot  he  supposed 
to-,  have  .  an  intei^st  to  join  in  a  breach  of  his  trus^ 
for: the  purpose  of  defrauding  his  broth^-in-law,'  aiid*; 
throwing  money  into  the  hands  of  another  person^  widi 
whom  he  does  not  appear  to  have  been  connected^ 
There  is  no  evidence  of  collusion  with  Vanhe^lm  for 
that  purpose^ 

The  second  transi^ction,  in  1790,  is  in  its  circunh; 
stances  npthing  like  another  fraud,  growing  out  of  die 
former:  the  act  of  a  man  of  full  age;  and  all  these 
circumstances  within  his  reach  and  knowledge. 

It  does  not  rest  there.  At  this  time  the  Plaintiff 
had  by  no  means  a  tide  to  the  estate ;  and  it  is  plain, 
he  was  perfectiy  aware,  that  the  infirmity  of  his  title 
constituted  one  of  the  considerations  of  tiie  contract 
That  infirmity,  resting  upon  the  local  law,  ^  stood  upon 
a  claim  by  no  means  contemptible;  which  was  findlj 
determined  at  the  Cockpit  with  great  consideration, 
upon  an  appeal  from  the  judgment  obtained  in  Ja* 
maica. 

'  The 


CASES  IN  CHANCERY.  377 


The  Plaintiff,  so  &r  from  attemplang  to  rescind  what 
}kad  passed,  brought  an  action,  standing  upon  his  con- 
tmtf  for  the  remainder  of  the  consideration.  The  De- 
fendant did  not,  as  in  Wiseman y.Becdke (35),  endeavour 
to  drfm  him  into  a  raMcation ;  but  came  to  this  Court, 
to^;do.wliat  was  dishonest  certainly;  saying,  he  had  a 
riglit  to  the  money ;  but  there  was  a  warranty  in  the 
OQDtract  of  his  title  to  the  estata ;  and  insisting,  that, 
until  it  was  seen,  what  became  of  Edward  Morse*%  claim, 
tStkp.  action  should  be  enjoined.  The  Plaintiff,  with 
complete  knowledge  of  all  the  circ||!histance8,  (and  he 
could  not  then  be  under  the  age  of  thirty,)  in  his  an- 
fliwer  to  that  bill  insists,  that  the  Court  should  dissolve 
the  injuaction  against  him ;  and  would  have  obtained 
(he  advantage  of  his  suit,  if  not  prevented  by  the  in-* 
nolrency  ot  Vanheylin's  estate;  from  which  he  took  a 
dividend,  founded  upon  that  contract,  the  existence  of 
which  he  now  denies.  Upon  the  case  of  Wiseman  v. 
Beaie,  if  that  case  |s  to  he  considered  as  an  authority, 
I  .do  not  vi^w  this  in  the  light  of  con^npation,  but  as 
zepelling  the  evidence. 


iBoe. 


MORSB 
ROYAU 


..The  point  upon  the  length  of  time  is  put  thus;  diat 
I  must  shift^the  proof  from  the  one  to  the  other.  I  do 
not  kaov(,  that  I  am  to  go  that  length.  I  am  to  see, 
that  the  transaction  was  fair ;  that  no  advantage  was 
taken;  that  there  was  no  concealment.  Length  of 
time  operates  only,  as  it  do^.  in  the  instance  of 
i^hts  of  way  and  .  other  incorporeal  hereditaments, 
upon  the  infirmity,  attending  all  human  testimony: 
where  witnesses  are  suffered  to  die,  before  the  claim 
is  made,  much  is  to  be  presumed  against  it.  Charters, 
and  even  an  Act  of  parliament,  as  Lord  Mansfield  says, 
have  been  presumed  ( 36 ).  In  the  instance  of  an  an- 
nuity, 

(35)  2  Vera.  l-il.  Waller,  289;  and  the  note, 

(90)  iSea  sntc,  UHhrif  r.    Tol.  II,  15, 


Effect  of 
length  of  time, 
as  evidence,  in 
the  instance  of 
incorporeal  hoT 
reditaoients. 
Charters,  and 
even  an  Act  of 
Parliament 
presamedf 


MORSB 


Effect  of  laches 
with  reference 
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I8O64  liuity,  open  to  objection  under  the  Act  of  Parliament  (87 )« 
the  Act  being  imperative,  liord  Bossljfn  conndered  tho 
Court  bound,  notwithstanding  the  party  had  lain  hj. 
RoTAU  But  Lord  iiu^yon's  opinion  upon  that  was  so  difiereut| 
that,  where  I  pressed  a  case  upon  him,  the  party  not 
having  lain  by,  but  the  witness  being  dead,  inaiitiDg^ 
to  the  Animity  imperatively  bound  the  Court,  the  answer 

^^1^  of  Lord  Kenyan  was,  that  there  was  nothing  in  the  Act» 

binding  the  Court  to  believe  an  affidavit  that  could  not 
receive  contradiction.  In  Summons  v.  Mortimer  (SS)  $H/n 
Lord  Kenyan  sayd^^e  length  of  time,  which  had  elapaed 
nnce  the  granting  of  the  annuity,  and  the  Defendant's 
having  lain  by  till  the  death  of  the  agent,  by  whom  tlie 
business  was  negotiated,  and  till  all  .  the  evidence  of 
the  transaction,  except  what  he  himself  had  disdoaedt 
was  lost,  might  perhaps  have  been  a  sufficient  answer 
to  this  application. 

If  VanheyUn  was  livh^,  he  might  say,  the  Plaintiff 
had  fin  account;  and  there  were  witnesses,  who  ccM 
prove  tiie  integrity  of  the  transaction*  How  ia  it  pp»- 
sible,  that  length  of  time  shall  not  operate  in  this  way: 
not  to  induce  the  Court  to  refuse  to  hear  the  Plaintiff; 
but  that  unfortunately  witiiout  design  he  has  put  it  out 
of  the  power  of  tiie  Court  to  see  the  wrong  with  Hit 
distinctness,  tiiat  is  necessary,  iq  order  to  act. 

As  to  granting  an  issue,  the  case  could  not  be  made 
out  at  law.  The  evidence,  the  acquiescence,  and  the 
length  of  time,  are  strong  against  the  claim.  Oreeit 
is  dead,  and,  if  living,  he  could  not  upon  any  principk 
be  admitted  to  say,  a  co-trustee  and  relation  had 
been  engaged  in  a  scandalous  collusion  to  defraud  the 
Pl^tiff. 

The  Bill  was  dismissed,  without  costs. 


(37)  Statute  17  Geo.  HI,  c.  20,  repealed;  see  the  note, 
ante,  Vol.  II,  36,  (38)  Hunff  Ann.  76. 
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GWYSmE,  Ex  parte. 

ApnllOik. 

'jpHE  petitioner  had  sold  by  auction  timber,  which  had    Upon  the 

been  felled  upon  his  estate ;  and  by  the  conditionis  h««*niptcy  of 
of  sale  the  purchaser  was  upon  being  declared  so  to  give  a'^  cJurttof'^ 
security  for  payment  of  the  purchase-money  at  the  time  timber  * 
stipulated.  That  was  not  done :  but  the  purchaser  took  f^g^  whether 
away  part  of  the  timber:  paid  some  money  on  account;  the  vendor  has 
ifnd  afterwards  became  bankrupt.  The  petition  prayed,  a  lien,  and  may 
that  the  timber,  remaining  upon  the  estate  of  the  pe-  prove  the  de- 
jdtioner,  maybe  sold;  that  the  money  produced  by  the  ficiency,  Qn. 
sale  may  be  paid  to  the  petitioner  in  satisfSGtction  of  the  ^^^^J^^ 

sum  remaining  due  under  the  contract;  and  that  the  _^ 
...  •  '  1        . ,        «     »^*y  of 

petitioner  may  be  at  liberty  to  prove  the  residue  under  property 

the  Commission.  sold,  and  # 

payment  on 

Mr.  Cooke,  in  support  of  the  Petition.  acooont,  as 

The  circumstances  of  thiis  case  raise   an  equitable  waiving  a 
lien:  Snee  v.  Prescot{39).   No  difference  occurs  upon  h«wh  of  the 
the  circumstande,  that  part  of  the  goods  remains  with  '^^^^xM 
the  petitioner.  In  a  case  ( 40 )  before  Jjord  Loughborough  ^^^^^j^ 
it  was  held,  that,  where  part  of  the  money  is  paid,  still 
in  the  event  of  bankruptcy,  if  the  vendor  has  not 
parted  with  his  property,  he  has  a  right  to  consider  his 
contract  valid:  and  may  prove  the  difference.  The 
case  of  stoppage  in  transitu  does  not  resemble  the  case 
df  lien  in  this  respect :   in  the  latter  the  owner  has 
parted  with  his  property ;  and  some  third  person  has 
the  possession  of  it.    But  in  those  cases  it  has  been 
determined,  that  notwithstanding  payment  of  part  there 
may  be  a  stoppage  in  transitu:  Hodgson  y.  Lojf{4fi\ 
Feisev.  Wray{4&).   In  the  former  case  hotd  Kenyon 

said, 

(39)  lAtk.'lA5.  (41)  7  Term  Rep.  440;  see 

(40)  »ist/ic4^,  IBW.         psge  446. 

(42)  3  Ea$t,  93. 
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said,  the  question  was  not,  whether  the  contract  was  to 
be  rescinded,  or  not ;  but,  if  the  vendor  could  get  back 
the  goods  to  his  possession,  he  had  an  equitable  tien.' 
In  Feise  y.  Wray  Lawrence,  Justice,  asks  (48 ),  whether- 
it  is  to  be  contended,  that  if  one,  to  whom  goods  are 
consigned,  accept  bills,  drawn  by  the  consignor  for  the 
value,  and  afterwards  becomes  bankrupt,  before  the  bills 
are  paid,  in  consequence  of  which  the  drawer  is  obliged 
to  take  up  and  satisfy  the  bills,  yet  the  consignee  is  en- 
titled to  have  the  goods  from  the  agent  of  the  consighor, 
who  stopped  them;  and  observes,  that  the  consignor 
is  entitled  to  have  the  whole  value,  before  he  parts  wiA 
the  goods;  and  in  case  of  a  partial  payment  he,  who 
obtains  the  legal  possession,  is  entitled  to  keep  it ;  and 
if  the  vendor  has  a  right  to  stop  the  goods  in  transitu, 
and  has  stopped  them,  he  has  a  lien  on  the  goods,  till 
the  whole  price  be  paid. 

The  Lord  Chancellor. 
Have  you  any  case  of  an  entire  contract,  .a  partial 
4eliveryr  and  stoppage  of  the  remainder? 

For  the  Petition. 
Sodergreen  v.  Flight  (44)  proves  that  proposition. 
There  the  contract  being  entire,  and  part  delivered  by 
the  captain  without  receiving  the  freight,  JjorAKentfon 
held  him  to  have  a  lien  on  what  remained  for  the  whole 
freight,  including  the  freight  of  what  had  been  delivered. 
So  is  Dyer^  29,  b. 

These  cases  proceed  upon  this  ground,  that  tiie 
owner  has  a  right  to  consider  the  contract  as  subsist- 
ingj  and  has  a  lien  upon  the  part  of  the  goods  in  his 
possession  for  tiie  performance  of  that  contract.  There 

could 


180G. 

GWYNNB, 

Ex  parted 


(43)  3  East,  90.  (44)  Cited  6  Eoit,  622. 
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.could  be  no  lien,  if  the  contract  wi^  rescinded*  They 
could  not  therefore  proceed  upon  that*  Tb.e  question 
of  lien  must  always  arise  upon  a  subsisting  contract* 
Suppose,  part  of  the  property  was  delivered^  and  .  the 
remainder  was  to  be  sent  by  a  carrier;  and  in  the.. in- 
terval a  bankruptcy  takes  place :  might  not  the  owner 
stop  in  transitu ;  and,  if  he  did,  could  it  be  contended, 
that  he  should  not  be  pud  for  what  had  been  delivered  ? 
3^  property  c^not  upon  principle  be  distinguished 
^m  personal  with  referencfs  to  such  a  contract:,  and 
there  is  no  doubt,  that  the  vendor  of  real  estate,  having 
received  part,  has  a  Uen  in  the  event  of  bajikruptcy; 
giving  him. a  right  to  satisfaction  by  a  sale,  and  to  prove 
die  deficiency  as  a  debt  under  the  Commission.  How 
can  that  be  distinguished  in  this  respect  from  .a. personal 
.contract? 

The  Solicitor  General^  for  the  Assigne^^ 
The  doctrine  as  to  stopping  in  transitu  is  not  appli- 
cable to  this  state  of  circumstances;  proceeding  upon 
the  ground,  that  it  is  not  top  late  to  keep  the  property, 
and  rescind  the  contract:  so  that  the  vendor  shall  not 
be  considered  as  a  creditor.  But  there  is  no  case,  in 
iwhich  a  vendor,  choosing  still  to, be  considered. a  cre- 
ditor upon  the  estate  of  the  vepdee,  can  stop  tit  transitu. 
jbi  those  cases  the  contract  ipust  be  rescinded.  .  The 
only  question  is,  whether  this  is  within  the  authority 
oi  Bowles  V.  Rogers {Asi).  For  that  purpose  the  peti- 
tioner must  make  out,  that  a  contract  for  the  sale  of  .trees 
is  of  the  same  nature  as  a  contract  for  the  sale  of  real 
estate.  It  has  been  held,  that  it  was  not  necessary, 
that  a  ^contract  for  the  sale  of.  timber  should  be .  in 
writiDg,  as  it  was  only-  a  chattel*  This  timber  .is  ac- 
tually cut.    The  lien  has  always  been  confined  to 

real 

(45)  1  CooU$  Bank.  Lam,  123 ;  8th  adit,  by  STr.  Rooi$^ 
146. 
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real  estate  $  as  to  which  the  right  is  dear  upon  PoBea^^ 
fen  y.  Moore  (  46 and  many  other  cases.  This  is  purdj' 
equitable  doctrine  $  administered  also  in  bankruptcy; 
that  the  party  may  not  be  put  to  file  a  bill.  But  there 
is  no  instance  of  that  lien  in  &vor.  of  the  rendor  of  a 
personal  chattel. 

I%e  Lord  Chancellor. 
Is  there  is  any  instance  of  delivery  of  the  key  of  a 
warehouse;  in  order,  that  the  purchaser  might  take 
out  ^t  his  own  election  what  he  had  purchased,  wherei 
after  part  had  been  taken  away,  the  purchaser  become 
bankrupt:  could  the  vendor  stop  the  remainder? 

Mr.  Cooke f  in  Reply. 
In  that  case  the  delivery  of  the  key  would  put  an  end 
to  the  right ;  the  delivery  of  the  key  being  a  delivery 
of  the  whole.  . 


IM6. 
OWVNKI, 

Egparie. 


The  Lord  ChanceIlor. 
Soj  it  may  be  contended,  thAt  the  accesa  given,  tat 
the  purpose  of  taking  away  the  property,  is  equivaknt 
to  delhrery  of  a  key.   In  Hodgson  v.  Loy  (47)  Lord 
Stoppage  in    Kenj^  denies,  diat  the  cases  as  to  stopping  m  irammiM 
irantiiu  upon   proceed  upon  the  ground  of  rescindihg  the  contract ;  and 
^iitowTuen^  ^  cases  of  equitabte  lifen(48).  There 

not  of  rescind-  ^  ^  strong  analogy  between  this  case  and  Bowleg  v. 
ing  the  con-  ^g^^i^)l  except  that  the  one  is  a  case  6f  real  estate, 
Inet.  o^b^'  ^  personal.    The  difficuhy  I  have  at  present 


(46)  ZAtk.212.  See  7^-     of  Equity  has  no  jorfsdictioB 
v.Bity»6,  ante,  VoLIX,     by  bill  to  stop  m  irmmtn. 


909,  and  the  note,  VI^  480.  Goodkart  y.  Lowe,  S  Jmc.  4* 

(47)  7  Term  Rep.  440.  Walk.  349. 

(48)  The  actual  possession  (49)  1  Cool^*$  B^.  lem, 
most  be  regained.   A  Court  123;  8th  edit.  140. 
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kthisv  This  timber,  having  been  cut  down,  was  lying  180G. 
upon  the  estate  of  the  petitioner;  and  the  bankrupt,  o^J^^nnb, 
having  been  solvent,  purchased  it,  took  away  part.   The     jg^  parte. 
liberty  to  go  there,  and  take  it  away,  is  just  as  much  as   Vendor's  lien 
die  delivery  of  a  key.   There  is  no  instance  of  stopping  upon  a  gala  of 
API  itanntu  where  there  has  been  delivery  of  part.  ^  My  real  estate, 
firsi  impression  is  agunst  this  petition,  which  seems  in- 
consistent; seeking  to  establish  a  Hen,  and  yet  to  prove 
under  the  Commission. 


The  Lord  Chancellor. 
The  difficulty  I  had  upon  this  case  still  remains;     April tU, 
said  the  point  can  be  determined  only  by  a  Court  of 
Law.   Where  the  sale  before  the  bankruptcy  has  pro-   No  stopf^ng 
ceeded  to  the  length,  that  either  a  total  delivery  has  irwmim 
foDwed,  or  such  a  partial  delivery,  as  both  in  law  and  •^•'^  <W*vof  jr 

.  equity  prevents  the  stoppage  in  transitu,'  the  property 
18  vested  in  the  purchaser;  and  then  it  is  impossible 
to  take  it  from  the  asdgnees,  who  might  bring  trover* 
A  fiurther  difficulty  arises  upon  the  clause,  providing, 

,diat  tiie  purchaser,  when  declared,  shall  give  security 
ton  payment  of  the  purchase-money  at  the  time  men^ 
tioned  in  tiie  condition^.  Thitt  security,  which  ought 
to  have  been  given  immediately,  never  was  given. '  The 
purchaser  tiierefore  not  having  complied  with  the 
GOttditions  of  sale,  tiiis  party  was  not  bound  to  deliver 
-the  timber;  and  therefore  the  contract  was  abandoned, 
and  tiiie  property  did  not  pass  to  the  purchaser.  But 
.after  the  time,,  at  Which  he  ought  to  have  given  se- 
ebrity,  which  was  immediately  upon  being  declared 
purdbaser,  he  took  away  part  of  die  timber '  whether 
by  consent,  or  not,  does  not  appAir;  and  part  of  the 
purchase-money  was  received  ujion  account.  That 

raises 
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1806.       raises  a  material  question  at  law  ;  whether  that  is  not  a 
waiver. 


OwyKnb» 
Ek  parte. 


Therefore  let.  the  timber  remainipg  upon  the  estate  li^e 
sold,  and  an  action  of  trover  be  brought  by  the  aangoees 
against  the  petitioner:  if  the  verdict  is  for  the  Plain- 
tiffs, the  money  to  be  paid  to  them ;  and  the  petitioner 
must  prove  his  whole  debt :'  if  for  the  Defendant,  then, 
giving  credit  for  the  money  produced  by  the  sale,  he 
may  prove  the  residue. 


1800; 

April  M'DOUOAL,  Ex  parte. 

.  amd22d. 

Order  after  nPHE  Master  disallowed  a  claim  by  the  petitioner- for 
the  death  of  a  ^ig  bill  of  costs,  as  attorney  for  a  luU^c:  the 
jmnfo/rde^  the  lunacy,  as  found   under  the  Ccmimission, 

vi«  an  attor-  ^^^^^^^^^R  period  of  the  alleged  retainer.  No 
ne/s  bill  upon  ^P^^  was  made  under  the  reference,  to  inquire,  ^hat 
a  retainer,  demands  were  outstanding  against  the  lunatic  and  hit 
over-reached  estate,  and  how  they  should  be  discharged.  The  lunatic 
by  the  lunacy ;  died :  but  previously  to  his  death  the  petition  was  pre" 
and  no  report  gented;  praying  that  the  claim  may  be  admitted  ;  or  may 
of  debts :  if  '      ^  course  of  trial, 

the  petition  is 
presented  in 

the  life  of  the  Attorney  General,  in  support  of  the  Petition, 

lonatic.  The  Solicitor  General,  admitting,,  that  Orders  in 

But  the  debt  Lunacy  might  be  made  after  the  death  of  the  lunatic 
must  be  esta-  upon  a  report,  made  previously  (50),  objected,  that  in 
blished  at  law.  this  instance,  where  the  report  was  jiot  made  Ho  di- 
rection cip  be  given  after  the  death  of  the  lunatic, 
that  will  have  the  Effect  ^  administering  the  assets; 

'  citing 


(50)  Ex  parte  Crimetcn,  Amb.  706. 
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citing  two  late  caAes,  Garnet^ $  Case  and  Pochin's  Case; 
and  observing,  that  •creditors  are  not  bound  in  lunacy 
to  come  in,  as  under  a.  decree ;  the  only  subject  of  in- 
quiry in  lunacy  being  the  benefit  of  the  lunatic,  the 
aiate  of  his  afiairs,  and  what  ought  to  be  allowed  fbr 
his  maintenance. 


The  Lard  Chancellor. 
.  This  is  so  far  the  subject  of  an  action,  as  the  Master,  •  ^P^^  22<t 
disallowing  the  claim,  has  submitted  to  the  Court,  that 
the  petitioner  must  establish  his  claim  at  law  against  the 
administrator.  The  question  afterwards  will  be,  whether 
I  have  authority  to  pay  out  of  the  assets  what  may  be 
recovered  in  that  action.  My  opinion  is,  that  I  have 
that  authority.  In  the  two  late  cases.  Garnet's  Case, 
iBud  PochMs  Case,  the  petition  was  refused  on  the 
ground,  that  it  wa6  presented  after  the  death  of  the 
lunatic ;  after  the  time  therefore,  when  the  administrator 
was  entitled  to  full  possession.  But  thb  petition  was 
preferred  during  the  life;  and  the  universal  course  in 
that  case  is  to  apply  the  fund  in  discharge  of  the 
different  creditors;  unless  there  is  reasonable  doiibt, 
whether  the  debt  exists;  which  must  be  made  the  sub* 
ject  of  consideration  at  law :  but,  when  it  is  ascertained, 
that  the  creditor  has  a  demand,  it  is  paid  out  of  the 
funds  of  the  lunatic.  In  this  instance  the  petition  was 
presented  during  the  life  of  the  lunatic,  who  has  died 
since  y  and  the  only  difficulty  is  that,  which  is  pointed 
out  by  the  Master. 

Therefore  let  the  petition  be  retained ;  that  the  peti- 
tioner may  bring  an  action ;  ancl  the  sum,  that  shall  be 
found  due  by  the  verdict,  shall  be  paid  out  of  the  funds, 
belonging  to  the  lunatic. 

Vol.  XII.  B  B  , 


1806. 

M'DOUOAL, 
Ex  parte. 
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1806.       raises  a  material  question  at  law  ;  whether  that  is  not  a 
waiver. 


OWYNlfB» 

Ex  parte. 


Therefore  let.  the  timber  remainiog  upon  the  estate  be 
sold,  and  an  action  of  trover  be  brought  by  the  aaaigoees 
against  the  petitioner:  if  the  verdict  is  for  the  Phun- 
tiffs,  the  money  to  be  paid  to  them ;  and  the  petitioner 
must  prove  his  whole  debt:  if  for  the  Defendant,  then, 
giving  credit  for  the  money  produced  by  the  sale,  he 
may  prove  the  residue. 


1806. 

AprU  181*  M'DOUGAL,  Ex  parte. 

Order  after  ^HE  Master  disallowed  a  chum  by  the  petidonerfbr 
the  death  of  a  bill  of  costs,  as  attorney  for  a  lunatic:  the 

^^^ofiiLdeht  the  lunacy,  as  found   under  the  Commiasioii, 

via  an  attor-  ^^^^'^^^ng  period  of  the  alleged  retainer.  No 
ne/s  bill  upon  i^P^^  made  under  the  reference,  to  inquirei  ^hat 
a  retainer,  demands  were  outstanding  against  the  lunatic  and  lus 
over-reached  estate,  and  how  they  should  be  discharged.  The  lunatic 
by  the  lanacy ;  died ;  but  previously  to  his  death  the  petition  was  pre" 
and  no  report  gented;  praying  that  the  claim  may  be  admitted ;  or  may 
of  debts :  if  '  ^  ^  course  of  trial, 

the  petition  u 
presented  in 

the  life  of  the  Attorney  General,  in  support  of  the  PBtitibil. 

lunatic.  The  Solicitor  General,  admitting,,  that  Orders  in 

Bat  the  debt  Lunacy  might  be  made  after  the  death  of  the  lunatic 
most  be  esta-  upon  a  report,  made  previously  (50),  objected,  that  in 
blished  at  law.  this  instance,  where  the  report  was  ^ot  made  no  di- 
rection c^  be  givien  after  the  death  of  the  lunatic, 
that  will  have  the  Effect  <^  administering  the  assets; 

-  citing 


(50)  Ex  parte  Grimetan,  Amb.  706» 
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citing  two  late  cafles.  Gamete  Case  and  PochirCs  Case;  1806. 
and  observingy  that  •creditors  are  not  bound  in  lunacy  jj.jjp^ 
to  come  in,  as  under  a.  deCTce ;  the  only  subject  of  in-     ^  * 
quiiy  in  lunacy  being  the  benefit  of  the  lunatic,  the 
afate  of  his  affairs,  and  what  ought  to  be  allowed  for 
his  itoaintenance. 


Hie  Lord  Chancellor. 
.  This  is  so  far  the  subject  of  an  actbn,  as  the  Master,  ^pril  22<t 
disallowing  the  claim,  has  submitted  to  the  Court,  that 
the  petitioner  must  establish  his  claim  at  law  against  the 
administrator.  The  question  afterwards  will  be,  whether 
I  have  authority  to  pay  out  of  the  assets  what  may  be 
recovered  in  that  action.  My  opinion  is,  that  I  have 
that  authority.  In  the  two  late  cases,  ^Gamet*s  Case^ 
and  Poehin's  Case,  the  petition  was  refused  'on  the' 
ground,  that  it  wa^  presented  after  the  death  of  the 
lunatic ;  after  the  time  therefore,  when  the  administrator 
was  entitled  to  full  possession.  But  this  petitioiv  was 
{Hreferred  during  the  life;  and  the  imiversal  coiurse  in 
that  case  is  to  apply  the  fund  in  discharge  of  the 
different  creditors ;  unless  there  is  reasonable  doiibt, 
whether  the  debt  exists;  which  must  be  made  the  sub*  • 
ject  of  consideration  at  law :  but,  when  it  is  ascertained, 
that  the  creditor  has  a  demand,  it  is  paid  out  of  the 
funds  of  the  lunatic.  In  this  instance  the  petition  was 
presented  during  the  life  of  the  lunatic,  who  has  died 
since  ;^  and-  the  only  difficulty  is  that,  which  is  pointed 
out  by  the  Master. 

Therefore  let  the  petition  be  retained;  that  the  peti- 
tioner may  bring-  an  action ;  ancl  the  sum,  that  shall  be 
found  due  by  the  verdict,  shall  be  paid  out  of  the  funds, 
belonging  to  the  lunatic. 

Vol.  XII.  B  B  , 
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April  nd  BRUERE  r.  PEMBERTON. 

Bxecutor  not  TN  this  cause  tlie  usual  decree  had  been  mad^  for 
charged  with  carrying  the  trusts  of  the  Will  into  execution ;  di- 
biknce^  recting  the  accounts,  &c.  The  Master  disallowed  the 
hands  retained  l^tephen  LusMngton,  as  one  of  the  executors  , 

under  a  fair  testator,  for  Commission,  on  the  ground^  that  no 

miaapprehen-  charge  on  that  account  had  beeti  made  during  the  life 
sion  of  his  of  the  testator;  and  an  exception  to  the  Report  wiif 
right  to  it  over-ruled.  The  effect  of  that  being,  that  a  balance  of 
Whether  in--  above  2000/.  was  to  be.  accounted  for  by  the  extcUtori 
terest  can  be  parties,  interested  in  the  residue^  which  was  by  <h* 
claimed  by  pe-  y^y^  directed  to  be  kid  in  real  estate,  to  be  settled, 
thion,  the  de-  jj^gj^igj^  ^jj^  executor  should  be  charged  wWi  iih 
nodLmtionu  ^^^^  ^  ^  testator,  in  179a.  That 

to  interest,  daim  was  allowed  by  the  Master ;  and  an  exceptmi  to 
QiMere.  the  Report  upon  that  pomt  was  allowed,  without  pre* 

Commission  judice  to  the  question,  as  to  interest,  to  be  paid  fcy  the 
not  allowed  to  executor.  A  petition  was  presented  ;•  praying,  that  the 
Executor;  no  executor  should  be  charged  with  interest  upon  the  ba« 
ckai^ge  on  that  lance  in  his  hands  from  the  death  of  the  testator,  in 
accouithavuig  1793^  xhe  decree  did  not  contain  any  direction  as  te 
been  mad^  m  jj^^gg^  rj^y^  executor  by  his  exstmmatieii  stated,  tfuil 
TesUtor's  life.  ,  i^j  i.  j  •  ^ 
he  bad  not  made  mterest. 


Mr.  Richards  and  Mr.  Tk&msan,  in  supporl  ef  Ae 
Petition.---The  SoU^or  Generml  for  the  parties 
entitled  in  remainder. 
The  cases  of  Langmore  v.  Broom {51 ),  and  Raphael 
V.  Boehm  ( 53 ),  are  clear  authorities  for  charging  the  exe- 
cutor in  this  manner.   The  former  of  thoae  eaaes  doA 

Ml 

(61)  Ante,  Vol.  Vir,  124. 

(52)  Ante,  VoL  IX,  M.   Post,  XIII,  4(W,  6M. 


BaUBRE 
V. 
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hot  proceed  upon  any  special  ground.    It  was  cited  in  k  1806^ 
late  case  of  WUdman  v.  Jackson^  before  the  Privy  Coun- 
cil,  as  proving  the  general  Law  of  the  Court ;  that  ah 
exec^r,  having  large  balances  in  his  hands,  nnist  PB]#BBaTOiv. 
without  any  special  circumstances  be  charged  with  in- 
terest ;  which  was  admitted  by  the  Master  of  the  Jtolli^ 
without  the  least  doubt  upon  it.    In  Uns  case  Sir  Ste^ 
phen  Lushington  never  gave  the  testator  any  reason  to 
suppose,  that  he  intended  to  charge  Commission.  There 
is  neither  contract  nor  intention  during  the  life  of  ther 
testator  to  support  that  charge;  which  is  deferred  tiD 
after  his  death.   Though  interest  does  not  run  upoii 
legacies  to  the  end  of  a  year  after  the  testator^er 
death,  in  the  case  of  a  residue  the  executor  is  bound 
to  pay  what  he  has  received  for  interest  from  the  very 
moment  of  the  death.   The  subject  of  demand  is  a  re- 
sidue of  personal  estate  from  an  executor,  who  had  in 
his  hands  a  sum  of  money  admitted,  and.  not  required 
for  any  purposes  of  the  WilL   The  tenant  for  life  is 
entitled  to  the  interest  of  the  whole  residue.   If  a  clear 
resUae  of  personal  estate  can  be  traced  into  the  hands 
of  an  executor,  and  it  can  be  shewn,  that  he  has  no 
use  for  that  money  except  for  the  residuary  legatee, 
the  executor  is  bound  to  make  interest  of  it  from  the 
very  moment,  in  which  it  comes  to  his  hands;  and 
those  who  are  entitled  to  the  interest,  must  not  suffer 
by  his  breach  of  duty.    The  ctirection  in  Ltmgmare  v. 
Broom  to  inquire,  when  the  balances  were  in  the  hands 
of  the  executor,  shews  the  principle.    The  delay  in 
making  this  demand .  is  accounted  for.    The  parties  in- 
terested did  not  insist,  that  the  funds  should  be  brought 
into  Court  on  account  of  the  executor's  claim  to  re- 
tain the  charge  for  Commission.    Before  the  decision 
upon  that  claim  he  could  not  be  called  upon  to  pay 
the  fund  into  Court,  or  to  pay  interest   That  prin- 
cipal' fiind,  which  was  the  property  of  the  testator  at 

B  B  2  the 
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1800«       the  tiine  of  his  death,  would  have  been  put  in  a  way 
^■^^        of  carrying  interest ;  if  that  had  not  been  prevented  by 
Brubre  claim ;  which  appears  now  not  to  have  been  founded 

Pbmbbrton.  in  justice.  Misconduct  is  not  imputed  to  this  executor: 
but  he  claimed  that,  to  which  he  had  no  right,  and 
made  that  claim  after  the  death  of  the  testator,  whidi 
he  did  not  think  fit  to  raise  during  hb  life.  He  is 
bound  therefore  to  indemnify  those,  who  are  interested, 
for  the  loss  arising  from  his  conduct.  By  the  general 
rule  executors  are  bound,  as  an  act  of  duty,  to  lay  out 
the  funds,  so  as  to  produce  interest ;  and  when  he  had 
this  clear  balance  beyond  what  was  necessary  for  any 
purposes  of  the  Will,  no  period  for  the  commencement 
of  interest  can  be  pointed  out,  except  the  death  of  the 
testator.  . 

It  will  be  contended  upon  the  examination,  put  in  by 
this  executor,  that  he  has  not  made  interest  of  tbii 
fund.  Perhaps  he  has  not  But  has  he  not  made  ad- 
vantage of  any  property  in, his  hands?  If  he  has  placed 
it  with  his  banker,  with  whom  it  was  necessary  that«lie 
should  keep  a  large  balance,  is  not  that  using  it  ?  Sap- 
pose,  he  goes  farther ;  vesting  it  in  a  mercantile  conceni; 
or  lodging  it  in  the  bank,  in  which  he  is  a  partner: 
that  is  hot  strictly  making  interest :  but  it  is  advantage 
derived :  every  banker  being  obliged  to  keep  by  him  a 
quantity  of  dead  cash ;  and  the  application  of  the  trust- 
fund  to  that  purpose  would  leave  him  at  liberty  to  use 
his  own  property.  But  his  duty  required  him  to  make 
interest.  The  case  of  Raphael  v.  Boehm  which  goes 
much  farther  than  this,  turned  upon  the  terms  of  the* 
Will;  requuring  the  executor  to  make  interest  princi- 
pal. In  that  instance  the  executor  was  charged  in  a 
way,  in  which  it  was  clear  he  did  hot  make  interest; 
[  ^389  ]     ^and,  with   half-yearly  rests;  which  is  very  unusual; 

upon  the  principle,  that  he  was  bound,  and  knew  it,  to 

make 
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make  interest  of  the  interest  every  half-year.  It  ia 
clear  from  these  authorities^  that,  if  the  duty  of  the 
executor  requires  him  to  make  interest,  he  shall  be 
charged  with  it. 

Upon  the  objection  of  form,  the  decree  directs  an 
account  of  principal  and  interest.  It  is  competent  to 
the  parties  to  apply  now  for  what  they  might  have  had 
at  that  time;  and  which  belongs  to  them  as  much  as 
the  principal. 

Mr.  Perceval,  Mr.  HoUisi,  and  Mr.  Hari,  for  the 
Executor. 

.  In  Longmare  v.  Broom  (53)  the  property  was  given 
to  the  executors,  in  trust  to  dispose  of  it  among  the 
objects  in  such  shares  and  proportions,  and  at  such 
time  or  times,  as  they  in  their  discretion  should  think 
proper;  and  the  executors  conceived,  that  they  had 
during  their  whole  lives  to  make  the  disposition.  The 
point  also  was  not  at  all  argued:  the  original  decree 
directing  an  account  of  balances  in  the  hands  of  the 
executors  from  year  to  year;  upon  which  nothing  was 
contended. 

2dly,  Such  an  Order,  as  is  prayed,  cannot  be  made 
upon  petition,  unless  there  is  something  in  the  decree 
to  warrant  it  Formerly,  in  order  to  charge  interest 
upon  an  unliqwdated  sum,  it  was  necessary  to  make  it 
part  of  the  bill.  It  has  however  been  determined,  that 
by  decree  interest,  may  be  directed,  or  reserved  though 
not  claimed  by  the  bill.  But  so  lately  as  in  the  case 
of  Weymouihv.  Boyer  {54e),  interest  was  refused,  as  not 

being 


18D6. 
Brdbrb 
Pehbbrton. 


(53)  Ante,  Vol  VII,  124.      (54)  Ante,  Vol.  I,  4l(k 
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1B06.       bekig  prayed  by  the  bill.    Afterwards  in  Creune  r. 
""^^        Louth  (55),  before  the  Lords  Commis^nefs,  the 
BRUERfi     jection  was  taken,  that  interest  could  be  given  only  upon 
PfiMBERTON.  fal^her  directions,  not  upoh  a  petition ;  the  object  of 
which  is  only  to  execute  what  is  ordered  by  the  decree ; 
and  the  Lords  Commissioners  held,  that  it  might  be  by 
petition*   But  that  was  reversed  by  Lord  Ro99lyn  after 
a  full  argument. 

The  Lord  Chancellor. 
I  am  struck  with  the  objection  as  io  the  form ;  upoo 
which  it  will  be  necessary  to  look  into  the  case  of  Creuxe 
V.  Lotdh.  As  to  the  circumstances  of  this  case,  I  am 
not  disposed  to  press  upon  executors.  It  is  dear,  duit 
Sir  Stephen  Lushington  would  have  been  entitled  to 
Commission ;  and  the  claim  was  determined  against  Im 
merely  oh  th^  ground,  that  he  had  not  charged  it  it 
his  accounts  from  time  to  time ;  and  the  judgmoit 
the  Master  upon  that  is  perfectly  right.  But,  uit3 
that  judgment  was  given  against  this  executor,  he 
might  conceive,  that  he  was  in  the  ctommon  case,  en- 
titled to  it;  and,  if  he  inade  no  profit,  under  these  cu> 
cumstances  it  will  deserve  consideration,  whether  he 
should  be  charged. 


The  Lord  Chancellor. 
April  23dL  ■  Of  late  executors  have  been  brought  to  a  stricter  ac- 
count than  formerly.  I  find,  ( and  I  have  no  disposidoo 
to  alter  it,  or  to  afiect  any  rule  concerning  executors,) 
that,  if  executors  ure  directed  to  lay  out  the  fimd,  so 
as  to  render  it  firuitful,  and  they  do  not  lay  it  oul^  but 

neglect 

(55)  4  Bra.  C.  C.  157,  316.  Ante,  Vol.  II,  157;  see  164, 
and  the  note. 
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neglect  their  trust,  they  shall  pay  interest.  But  it 
would  be  too  severe  to  hold,  that  an  executor,  who  has 
brought  in  his  account,  fisurly  making  a  claim,  that  appears 
to  him,  and  to  the  Court  also,  to  be  just,  but  of  which 
he  cannot  from  the  evidence,  furnish  by  his  own  libe* 
raHty  in  not  making  the  charge  during  the  life  of  the 
testator,  avail  himself,  and  the  fund,  though  he  con^ 
sidered  it  to  be  his  own,  proves  by  the  judgment  of  the 
Court  to  be  not  his,  but  the  testator's,  and  is  ordered 
to  be  paid  into  Court,  shall  be  in  the  same  situation^ 
as  if  he  had  known  it  to  be  the  testator's  property;  and 
had  neglected  his  trust.  No  instance  is  produced,  in 
which  the  Court  has  dealt  so  strongly  and  liashly  with 
an  executor.   This  petition  therefore  must  be  dismissed. 


1800. 
Brvere 
Pemberton. 


If  it  was  necessary  to  determine  the  point  of  form, 
there  is  much  doubt,  whether  this  can  be  brought  be- 
fore the  Court  regularly  by  petition.  Lord  Rosslyn  re- 
^rersing  the  Order  of  the  Lords  Commissioners,  held, 
that  the  office  of  a  petition  is  to  carry  a  decree  into 
execution.  But  it  is  not  necessary  in.  this  instance  to 
determine  this  point ;  for,  if  this  claim  of  interest  was 
before  me  upon  fisirther  directions,  my  judgment  under 
these  circumstances  would  be  the  same. 


The  Petition  was  dismissed. 


COTTON  p.  HARVEY. 


1806. 
April  21sl. 
May  Itk,  mk. 
Jvnedd,eth. 

^HIS  Bill  filed  against  a  Soficitor,  who  was  the   The  Master 
executor  of  a  deceased  solicitor,  charged  that  the  not  ordered  to 
Defendant  had  made  use  of  the  papers  of  the  testator,  certify*  whe- 


fjpi  the  purpose  of  obtaining  advantage  in  his  profession. 


as 


ther  he  was 
satisfied  with 


tho  production 
of  papers  by  a  party. 
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Cotton 
r. 

:  Harvby. 


as  a  solicitor.  The  usual  decree  was  made  for  an  ac* 
count  of.  the  personal  estate,  &c«;  and  an  inquiry  was 
directed,  whether  any,  and  what,  advantage  had  been 
made  by  the  Defendant,  according  to  the  biU;  with  ttie 
usual  direction,  that  the  parties  shall  be  examined,  and 
produce  all  books,  papers,  &c.  as  the  Master  shall 
direct. 


A  motion  was  made  by  the  Plaintifi^  that  the  Master 
should  be  ordered  to  •certify,  whether  he  was,  or  was 
not,  satisfied  with  the  production  made  by  the  Defend- 
ant; uppn  the  ground,  that  it  appeared. by  the  Defend- 
ant's examination  and  affidavit,  that  certain  bills  of. 
costs  were  in  his  possession,  which  he  had  not  pro- 
duced. 


The  Solicitor  General,  in  support  of  the  Moticm. ' 
The  object  of  this  motion  is  to  lay  a  foundation  for 
an.  appeal  from  the  judgment  of  the  Master;  who  has 
refused  to  certify,  whether  he  is  or  is  not,  satisfied. 
The  Master  must  make  a  certificate;  and  this  is  t}ie 
only  mode  of  obtaining  it.  In  a  late  case  of  Wkiie  Y. 
Lupton  the  Court  received  an  application,  in  some  re^ 
spects,  though  not  precisely,  similar.  The  subject  of 
the  suit  was  a  colliery.  An  order  was  made,  that  the 
Defendant  should  produce  before  the  Master  all  books, 
papers,  &c«  This  motion  was  not  necessary:  the 
Master  immediately  upon  application  to  him  certify* 
ing,  that  he  was  satisfied  with  the  production.  An  ap« 
plication  was  made  to  the  Comrt  for  an  order,  that  the 
Master  should  receive  farther  interrogatories  for  the 
examination  of  the  Defendant  Upon  that  application 
Lord  Eldon  differed  firom  the  judgment  of  the  Master, 
that  the  production  was  satisfactory :  but  no  Order  was 
made :  the  Master  upon  intimation  to  him  of  the  Lord 

Chan^ 
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Chancellor's  judgment  receiving  the  farther  interroga- 
tories; and  the  result  of  the  farther  examination  was, 
that  the  most  material  book  had  been  withheld.  In  that 
ifistance  the  Master  certified,  not  that  there  had  been 
any  default,  to  which  it  was  contended  his  certificate 
must  be  confined,  bntj  that  he  was  satisfied;  merely  that 
the  opinion  of  the  Court  might  be  taken  by  way  of  ap- 
peal from  his.  judgment 


180G. 


COTTOW 
HARVBr. 


Mr.  fVm.  Agar^  for  the  Defendant. 
This  motion  is  contrary  to  practice;  by  which  the 
•Master  is  confined  to  negative  certificates.  The  only 
instance  of  an  affirmative  certificate  is  that  of  White  r. 
Lupton ;  which  is  not  an  authority  for  the  order  now 
desired;  being  an  application  by  way  of  appeal  from 
the  certificate,  which  the  Master  had  granted  volunta- 
rily :  this  motion  being  for  an  order  upon  the  Master  to 
certify  the  one  way  or  the  other.  The  most  convenient 
and  reasonable  course  is,  if  -  there  is  reason  to  suppose^ 
that  the  Defendant  has  not  made  a  full  disclosure,  to 
lay  a  ground  by  aflSdavit ;  stating  the  papers,  which  he 
ought  to  produce.  Some  aflSdavit  is  necessary;  as  this 
is  a  suggestion,  that  the  Master  has  not  done  his  duty. 
The  motion,  of  which  notice  has  been  given,  is,  that  the 
Master  shall  be  ordered  to  certify,  whether  the  Defen- 
dant has,  or  has  not,  produced  all,  or  any  of  the  billa 
of  costs,  directed  by  the  decree  to  be  produced ;  parti- 
cularly the  following;  then  specifying  bills  in  several 
diflferent  causes.  The  wder  desired  is  not  merely  unne- 
cessary, but  would  be  nugatory ;  .  and  the  proper  mode 
.of  appealing  from  the  Master's  judgment,  which  is  ad- 
mitted to  be,  that  the  Defendant  ought  not  to  produce 
those  particular  bills  of  costs,  is,  without  any  certificatet 
an  application,  that  he  shall  in  addition  call  for  the  pro- 
duction of  those  bills. 

The 


m 
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7%^  Lord  Chancellor. 
I  find,  that  it  ia  not  usual,  when  the  Master  is  satis- 
fied, tha^  there  has  been  a  fiill  production,  to  certify 
his  satisfaction,  It  does  not  appear,  that  in  WUie  v. 
Lupton  hordJSUUm  would  not  have  made  the  order  d&- 
aired,  if  it  had  been  necessary ;  and  the  result  of  fardier 
interrogatories  exhibited  was,  that  material  papers  were 
(bund,  notwithstanding  the  aiBrmatiye  certificate  of  the 
Master;  and  they  were  produced  without  an  order. 
There  must  be  some  mode  of  correcting  the  Master's 
judgmciit,  if  he  has  been  satisfied,  when  he  ought  not 
to  have  been  satisfied.  There  is  a  clear  right  to  an  in- 
quiry, whether  the  Defendant  has  such  papers,  or 
not. 


A  motion  was  afterwards  made  upon  the  merits,  that 
the  IMwitiff  may  be  at  liberty  to  exhibit  fresh  interro- 
gatcffies:  the  SoUcttor  General  insisting,  that  the  De- 
fendant had  not  given  sufficient  evidence,  that  he  had 
produced  all  the  papers  in  his  possession.  By  a  farther 
iexamina|ion,  the  first  being  held  insufficient,  he  stated, 
that  he  had  several  bills  of  costs,  w)iich  he  was  ready 
to  produce,  and  which  would  shew  all,  that  he  had 
made,  &c.  (following  the  in^rrogatories ).  Afterwards, 
]baving  brought  in  some  papers,  but  many,  to  which  he 
had  referred,  not  being  forthcoming,  he  made  a  general 
affidavit  that  he  h^  brought  in  all  he  could  find. 

The  motion  stood  over,  to  give  the  Defendant  an  op- 
portunity of  making  a  ippre  pa^rticular  affidavit;  and 
he  afterwi|rds  admitted,  tb^t  )ie  bad  discovered  other 
papers. 
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Rolls. 
1806. 

GREENAWAY  r.  ADAMS.  JUay  I2ik 

^T^HE  bill  prayed   ihe  specific  perfonnance  of  an    CorenaDt  iq 

agreement  by  the  Defendant  to  sell  her  interest  in  a  lease  not  to 

a  public-house  at  Greenwich  to  the  Plaintiff  Greenaway ;  let,  set,  or  de* 

who  stated  himself  to  Tie  a  trustee  for  the  other  Plain-  ™|»«» 

tiff  Drummand;  or,  in  case  the  Defendant  cannot  make  "^^"'^^^ 

a  good  title,  that  she  may  be  decreed  to  refund  the  de-  ^  c 

*^  or  any  part  ot 

posit,  vrith  interest,  and  alsd  make  satisfaction  to  Drum'      Term  with- 

mond  for  the  loss  or  injury  he  has  or  may  have  sus*  put  consent 
tained  by  the  non-performance  of  Hie  agreement ;  and  restrains  as* 
that  an  issue  may  be  directed  to  try,  what  loss  and  in-  signment. 
jury  the  Plaintiff  has  so  sustained ;  or  a  reference  to    Vendor  upon 
the  Master.  objjjcUon  toth. 

title  sold  to 
aqother  after 

The  interest  of  the  Defendant  was  the  rendue  of  a  nQti^e  tij^t  she 

lease  for  26  years,  granted  to  her  late  husband,  and  would  do  so, 

bequeathed  by  him  to  her.    An  objection  was  taken  to  if  the  title 

Ae  title ;  on  the  ground,  that  the  tenant  was  restrained  was  refused. 

from  assigning  without  the  licence  of  the  landlord  by  the  »  Bill 

followmg  covenant  m  the  lease:  ^""^  J"  *P®^'''® 

performance  - 

And  also  that  the  said  John  Adams,  his  executors  referen^^^lo^ 
or  administrators,  shall  not  nor  will  at  any  time  or  ascertain  the 
times  'hereafter,  let,  set,  or  demise,  the  before  men-  loss  of  the  first 
tioned  messuage  or  tenement  and  premises  or  any  purchaser  a 
part  thereof,  to  any  person  or  persons  whomaocYer  reference  was 
for  aU  or  any  part  of  the  said  term  of  36  years  here-  ^^^''^^^^"P''" 
by  demised  without  the  consent  in"  writing  of  the 
said  Jvkm  White  and  Elizabeth  Judith  his  wife,  or  g^^^^  * 
the  survivor  of  them,  or  the  hdrs  and  assigns  of  \^ 

**  the  said  Jc^n  Whiter  for  that  purpose  first  had  and  principle,  Qx% 

«  obtained." 


That  covenant  was  followed  by  a  proviso  for  making 
void  the  lease  upon  such  letting,  setting,  or  demis- 
ing. 
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ing.  When  the  objection  was  taken,  the  Defendant  in- 
sisted upon  her  right  to  assign  without  the  concurrence 
of  the  lessor :  and  gave  notice  to  the  Plaintifi^  that,  if 
he  would  not  take  the  title,  she  would  dispose  of  h  to 
another ;  which  she  afterwards  did.  The  Plaintiff  paid 
100/.  into  Court  under  an  Order. 


The  Plaintiff  Drummond  went  into  evidence  of  spe- 
cial damage  by  disposing  of  another  business,  in  which 
he  was  engaged,  in  consequence  of  having  entered  into 
the  agreement  with  the  Defendant,  and  for  the  express 
purpose  of  paying  the  purchase-money. 


Mr.  Alexander  and  Mr.  Tlumson^  for  the  Plaintiff. 

The  first  question  is  upon  the  construction  of  this 
covenant.  The  word  "  assign"  is  not  contained  in  it: 
but  the  intention  of  both  parties  to  prevent  assignment 
is  dear :  not  only  from  the  nature  of  the  provision,  but 
also  from  the  expressions,  that  are  used.  The  con-  . 
struction  cannot  be,  that  an  under-lease  only  is  pro- 
hibited. The  expression  is,  "  for  all  or  any  patt  of  the 
*^  term.**  A  transfer  for  all  the  term  is  nothing  but 
an  assignment.  No  case  has  occurred  upon  such 
words  as  these:  but  a  question  has  frequently  arisen 
upon  the  converse  of  them;  whether  the  lessee  has. by 
under-letting  committed  a  breach  of  a  covenant  against 
assigning.  Against  that  many  reasons  may  be  urged: 
the  original  lessee  still  continuing  the  tenant:,  ibe 
relation  of  landlord  and*  tenant  therefore  not  being 
changed.  But,  considering  the  converse  of  that  cas^ 
what  motive  can  be  imagined,  inducing  the  lessor  to 
restrain  an  under-lease,  and  to  permit  an  absolute  as- 
signment of  the  term?  The  words  of  this  covenant; 
import  an  assignment  of  the  term:  one  of  the  words 

set"  being  used  in  the  common  technical  expression 

of 
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of  conveyancers    set  oven'^   The  strict  technical  tm-  ld06« 

port  of  the  word  "  Demise^  from  the  verb  "  DimUio,''  ^ 
,     .  ^  1111,..  Grbenaway 

also  18  any  transfer  or  conveyance ;  though  by  habit  it 

is  generally  used  to  denote  a  partial  transfer  by  way  of  Adams. 

lease.   That  term  is  applied  to  estates  m  fee-simple  ^ 

and  fee-tail,  according  to  Lord  Coke {66);  who  uses  the 

terms     demise     and     conveyance  '*  as  sjmonymous. 

The  words  used  in  this  covenant  therefore  cannot  be 

limited  to  an  under4ease.   The  object  of  such  restrictive 

clauses  is  to  guard  against  the  change  of  a  tenant,  a 

ehange  in  the  occupation;  applying  with  more  force  to 

a  transfer  of  the  whole.  • 

The  next  question  is  as  to  the  relief  prayed  in  the 
alternative:  either  an  issue,  or  a  reference  to  the 
Master,  to  ascertain  the  damage  sustained  by  the  Blain- 
tiff  by  the  default  of  the  Defendant ;  if  she  cannot  per- 
forin her  contract :  and,  if  the  Court  has  the  jurisdic* 
tion,  whether  a  case  is  made  for  that  relief.  The 
jurisdicfion  stands  upon  reason,  supported  by  autho- 
rity. The  Defendant,  having  parted  with  the  premises, 
has-  deprived  herself  of  the  power  of  performing  the 
contract.  When  the  bill  was  filed,  the  Plaintiff  cdiijd 
not  tell,  that  she  would  not  previously  to  the  Report 
procure  the  lessor's  concurrence :  as  she  might  clear 
the  title  by  getting  in  incumbrances,  &c.  ( 57 ).  The 
bill  therefore  is  proper.  This  relief  was  given  by  Lord 
Kenyan  in  the  case  of  Denton  v.  Sttiafi  (  58) :  stated  by 
Mr.  Fonblanque,  and  by  Lord  Redesdale,  and  the  present 
Solicitor''General,  in  Brodie  v.  Sh  Paul (59).   It  is  true, 

that 

{66)  2hut.Stat.W€stm.2.     176,  180:  vol.  ii.  438.  Seo 
(67)  See  Jenkim     Biles,     post.  Vol.  XVII,  276,  Todd 
ante,  Vol.  VI,  646;  and  the     v.  Gee,  that  case  stated  froui 
note,  656.  Sir  Samuel  Romilly^s  note. 

(58)  In  Chancery,  July  4,       (50)  Ante,  Vol.  1,  326; 
1786.  1  Fonb.  Treat.  Eq.  43,    seo  page  320. 
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express  and  consideirable  afithority:  frequently  referred 
Orbbnawat  0  always  with  respect.   No  other  instance  can  be 

Adams.  found;  as  the  ease  seldom  occurs  in  specie.  Ityerf 
[  ^398  ]  rarely  happens,  that  a  Defendant  insisting,  that  he  has 
a  good  title,  pending  the  suit  disables  himself  from  per- 
forming  the  contract.  That  is  out  of  the  range  of  the 
general  cases  of  specific  perfomiance.  The  distinction 
cannot  be,  as  represented  by  Mr.  F<mblanque  i3n  one 
passage  (60),  between  a  reference  to  the  Master  and  an 
issue,  Quanimn  danm\fieahie.  They  must  proceed  upon 
the  same  principle. 

Mr.  WethereU  and  Mr.  Oregg,  fdr  the  Defendant. 
Upon  the  construction  of  the  covenant,  the  term 
DmUsio**  is  much  too  vague  as  the  definition  of  die 
assignment  of  a  lease.  The  distinction  between  co- 
venants against  assigning  and  underletting  is  clearly  8et« 
tied.  In  Cruso  v.  Bugby  (61 )  the  most  general  words 
were  held  not  to  restrain,  an  under-l^ase;  \nd  the 
Court  notices  the  distincti<m  between  a  partial  and  a 
total  change  of  the  occupancy.  In  Doe  v.  C(0r/er(62) 
also  the  words  were  very  general.  Since  these  autho- 
rities a  clear  difference  has  been  marked  between  a 
covenant  restraining  an  nnder-lease^;  and  a  covenant 
against,  assignment  of  the  whole  interest.  Provisoes  in 
all  covenants .  are  to  be  construed  strictly.  There  is 
no  instance  of  an*  assignment,  included,  as  within  the 
meaning  of  such  words  as  these ;  having  the  peculiar 
signification  of  lease  *only.  The  words  eet^  and 
"  leV'  are  synonymous;  and  the  former  has  no  con- 
nection with  the  expresuon  set  over,"  used  in  con- 
veyancing. .  '  • 


(60)  1  F<mb.  Tr.  Eq.  176.  (62)  8  Term  Rfjt.  67. 

(61)  2  Black.  766.  8  IFt7».234. 
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8dly,  Under  the  cimimstahceB  the  Kaiiltiff  ahatlclofted  tm&. 

life  contract :  and  gave  the  Defendant  a  right  to  sell  td  g^^^^^^^i^^ 

atiothen   He  had  notice  from  the  Defendant,  that,  If  he  9^ 

would  not  take  Budh  title  As  she  had,  she  would  sell  to  Adam;!* 
another  i  as  in  P(t;!P^  V.  iSlMi^Oft  ( 63  )• 

8dly,  If  the  Pluntiff  has  ariy  case,  it  is  only  for  da« 
mages  at  law,  not  for  a  specific  performance ;  which  in 
consequence  of  his  dereliction  of  the  contract  is  now  ini«- 
practicable.  There  is  inconsistency  in  claiming  a  specific 
performance  afteV  objecting  to  the  titlci  aiid  permitting  « 
sale  to  another  person.  How  can  the  Decree  be  raadet 
Can  the  Court  under  these  circumstances  direct  the  tenant 
to  apply  to  the  landlord  ?  The  case  of  Denton  v.  Sittari 
is  open  to  objection  upon  principle ;  and  is  unsupported 
by  authority. 

.  Mr.  Alexander,  in  Reply. .  ^ 
The  Plaintiff  so  far  from  abandoning  the  contfacfi 
|iaid  into  Court  lOO;.  There  is  no  doubt  upon  the 
meaning  of  under-letting,  for  a  part  of  the  term:  but 
what  can  be  the  difierence  between  demising  for  the 
whole  term  and  assigning?  There  is  no  other  mode  df 
doing  justice  in  diis  case,  which  is  not  a  case  of  liquid 
dated  damages,  but  of  penialty  for  non-perfortnancdf 
than  that,  which  was  adopted  in  Denton  v.  Stuart.:  ah 
authority,  not  only  never  over-ruled,  but  that  has  never 
«ven  suflbred  any  discountenance.  There  is  no  other 
case,  in  which  such  cnrcumstances,  as  are  found  in  thai 
d$  and  this,  have  occurred. 


The  Master,  of  the  Rolls. 
It  is  hardly  possible,  that  there  could  f>e  any  misufT" 
defstanding  with  regard  to  the  nature  of  the  objection, 

upon 


(63)  Ante,  Vol.  V,  145.    147.  v.  fb^«6e.  Vol* 

See  as  to  that  case  the  note,    XI,  397. 
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npon  the  restrictive  clause,  taken  by  the  PlidnUflT; 
which  must  have  been  known  from  seeiiog  it.  The  De- 
fendant distinctly  admits,  that  the  objection  was.  shaped 
in  that  manner,  that  die  Plaintiff  said,  not  that  the  De- 
fendant could  not  make  a  title  ;  but,*  that  she  could 
not  make  a  title  without  the  concurrence  of  the  lessor. 
The  answer  is,  that  she  can  without  his  cottcuirenee 
maka  a  title ;  and  if  he  will  not  take  it,  she  wiU  dis- 
pose of  it  to  another  person.  They  split  therefore 
upon  the  construction  of  the 'covenant ;  and  the  De- 
fendant insists,  the  Plaiht^  was  bound  to  take  the 
title ;  as  it  was  offered  by  her.  The  question  is,  which 
of  them  was  right.  If  the  Defendant  was  wrong,'  die 
has  no  right  to  say,  the  Plaintiff  desired  an  unreasoii- 
able  thing. 


I  have  no  doubt  upon  the  construction  of  this  co- 
venant. This  case  is  not  like  Crtr^o  v.  JBi^Ajf  (64); 
where  all  the  words  of  the  covenant  could  have  distinct 
effect  and  operation,  without  referring  at  all  to.  an 
under-lease  ;  And  it  did  not  necessarily  foUow,  that  the 
.lessor^  as  he  did  not  choose,  that  the  tenant  should 
asmgri,  therefore  intended  to  restrain  underrletting.  But 
upon  the  other  hand  it  would  be  very  strange,  if  the 
landlord  meant  to  restrain  under-letting,  thait  he  should 
not  mean  to  forbid  the  tenant  to  part  with  the  whole 
interest.  Clearly,  both  according  to  the  letter  and 
the  spirit,  this  covenant  did  restrain  assignment  with- 
out Ucence.  The  Plaintiff  is  therefore  right  in  hk 
construction  of  the  covenant ;  and  the  Defendant  was 
wrong  in  saying,  she  would  not  even  attempt  to  perfect 
her  title.  If  she  had  attempted  it,,  and  the  landlord 
had  refused  his  consent,  that  might  have  created  la  dif- 
ferent question :  but  as  it  stood,  when .  the  BiH  was  filed, 

the 


(64)  2  Black  106,   3  Wiis..'2M. 
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Oe  Plaintiff  waa  right;  indstbg,  that  the  Defendant  180a. 

should  do  what  she  could  to  give  him  a  good  tjtle,  g^gj^^^y 

Afterwards  she  rendered  herself  incapable  of  perfonnr  ^. 

ing  the  contract.   It  is  impossible  therefore  to  decree  a  Abams. 
specific  performance  of  what,  she  is  unable  to  do. 

It  is  insisted,  on  one  side,  that  in  that  state  of  circum- 
stances all,  that  the  Court  can  .  do,  is  to  dismiss  the 
Bill,  and  leave  the  Plaintiff  to  Law ;  on  the  other  side^ 
that,  though  the  Court  cannot  give  the  specific  relief, 
originally  prayed,  it  may  give  some  relief;  and,  if  so, 
'this  is  a  case,  in  which  relief  ought  to.  be  given.  That 
is  contended  upon  the  authority  of  Denials  v.  Stuart  (65) 
That  case  is  90  shortly  stated  in  any  aCcoimt  of  it,  that 
I  have  seen,  that  it  is  impossible  to  collect  distinctly  the 
principle,  upon  which  it  was  decided.  .  It  may  be  very 
probably  from  that  defect,  ,  that  I  have  ever  entertained 
•my  doubt  upon  the  principle  of '  that  case.  The 
party,  injured  by  the  non-performance  of  a  contract, 
has  the  choice  to  resort  either  to  a  Court  of  Law  for 
'daipages,  or  to  a  Court  of  Equity  for  a  specific  per- 
^formance.   If  the  Court  does  not  think  fit  to  decree  a 
-specific  performance,  or  ^ds,  that  the  contract  can*- 
not  be  specifically  performed,  either  way  I  should  have 
thought  there  was  equaUy  an  end  of  its  jurisdiction; 
for  in  the  one  case  the  Court  does  not  see.  reason  to 
exercise  the  jurisdiction:  in  the  other  the  Court  finds 
no  room  for  the  exercise  of  it.    It  seems,  that  the  con- 
sequence pught  to  be,  that  the  party  must  seek  his  re- 
medy at  Law.    However  the  case  of  Denton  v.  Stuart 
is  a  decision  in  point  against  that  proposition ;  and  the 
species  faeti  is  precisely  the  same  as  in  this  case  :  for  in 
<that  the  inability  of  the  party  to  perform  the  t^ntract 

grew 

(65)  in  Chancery,  July  4,    129.  XVIl,  276;  where  it 
1786.    1  Fimh.  TV.  Eq.  43,    is  stated  from  Sir  SavHuel 
176.    Vol.  II,  438.    Cited    RomiUy't  note, 
ante,  1, 329.  Post,  Vol.  XIV, 

V01..XU.  CC 
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taotf.       gt«w  out  of  an  act  done  by  the  party,  after  tiie 

tract  had  been  entered  into.  In  that  case  how  fiv 
Lord  Kemfon  meant  the  princiide  to  extend,  I  do  not 
AnAMS.  know :  but  it  is  dear,  he  thought,  this  Court  ought  it 
.give  damages ;  and  in  my  opinion  there  if  no  diffiemee 
in  principle,  whether  the  damages  Ire  to  be  assessed  by 
an  issue  or  a  reference  to  the  Master ;  for  the  questi<Ni 
is  upon  the  principle  y  wfaedier  the  Court  can  gire  the 
party  cefief  hi  that  my» 

Notwidistanding  these  doubts,  in  a  case  pnedsi^ 
the  same  as  that,  I  shall  yield  my  doubts  to  the  au- 
thority of  L^nrd  Kenyom;  and  will  fbHow  die  course  fail 
Lordship  tbok.  ProbaUy,  if  I  had  the  benefit  of  seeing 
the  statement  and  detelopement  of  the  priimple,  iqpoa 
which  lie  acted,  I  should  be  perfectly  reconciled  to  it 
I  give  credit  to  die  decisim,  though  so  shordy  staled; 
Itt  having  proceeded  iq^n  a  proper  principle.  Upot 
die  whole,  I  diink  myself  bound  to  follow  die  authority 
l»f  that  case : .  as  havibg  never  been  ovei^ruled  by  any 
subsequent  decisbn.  I  shall  therefore  make  precisdy 
the  same  decree.  I  think  the  Master  jiist  fis  competent 
to  decide  this  as  a  jury,  It^nwst  consist  pur^y  (tf  pe- 
ewuary  compensation  (66). 

(66)  See  post,  GwUUm  v.  Stane^  Vol.  XIY,  128.  TM 
V.  Gee,  XVII,  273, 


ROLL9« 

1»06.  BATE  V.  SCALES. 

Jby20<A. 

Trustees  under  TN  diis  suit,  instituted  by  psrties,  claiming  under  a 
a  misrepresen-  marriage  settlement,  agajnst  die  surviviiig  truilee, 
tation,  that  die  was  also  the  executor  of  the  other  trustee,  deeeased. 
Fond  was  in-  the 
vested  in  . 

Stock,  charged  with  Interest  at '5  jier  oeiii.  open  the  same  principle  as  if 
they  hsd  sold  out  Stock,  and  used  the  money :  viz.  an  optioB  to  the 
Ctitid  jae  truU  to  have  the  actaal  profit,  or  5  per  ccii#. 


CASES  IN  CHANCERY. 


die  Plaintifift  sought  to  charge  the  Defendant  with  inte« 
rcet  at  5  per  cent,  upon  the  adndsrion^  of  a  repmehta*' 
tion  by  die  trustees,  that  they  had  stock  to  the  amount 
of  dOOlL  standmg  in  Aeir  names,  in  1777;  accounting 
ibr  the  dividends ;  and  setding  an  account,  as  for  stock,^ 
in  1784^  though  there  was  no  such  fund :  die  Defendant 
rejpresendng,  that,  with  the  cftncunrence  of  Bate  and  hit- 
wife,  HomCy  the  deceased  trustee,  kept  the  money,  and^ 
was  to  account  for.it  as  stock.' 

Mr.  Richards  an^g^VIr.  Hall,  for  die  Plaintiffs. 
The  representation,  now  tnade  by  the  Defendant,  is, 
that  in  1777  he  and  the  other  trustee'  had  not  the 
stock  t  but  diat  he  is  wilHng  now  to  give  die  fund,  as' 
stock  at  that  time ;  having  used  the  money,  and  dealf 
in  the  funds  from  diat  time  to-  l£is.  That  is  not  the 
l^roper  course  of  dMing  betwisen  toistee  and  ceetui 
qne  trust.  It  is  clear,  the  trustees  had  in  their  hands 
property,  that  was  worth  and  would  have  purchased 
300L  stock;  and  the  Defendant  is  charged,  net  upon' 
ajpeculation,  but  Upon  his  admission;  that  they  had 
the  fund ;  that  they  never  made  an  appropriation ;  and 
diat  they  have  been  dealing  with  it,  as  they  diought* 
Ik.  Therefore,  if  charged  with  diat  fimd,  and  5L  per 
cent,  upon  it,  they  are  not  charged  with  more  than  is 
usual  in  such  cases,  upon  the  principle,  thjit  a  trus- 
tee having  the  fund  in  his  hands,  and  using  it  as  his 
own,  the  cestui  que  trust  shall  have  die  greatest  ad^ 
vantage,  diat  could  have  been  made  of  it;  having  an 
option  to  take  what  has  been  actually  made ;  or,  if  that 
does  not  appear  5li  per  cent,  which  at  least  must  be 
supposed  to  have  been  made.  A  trustee,  represendSng 
Umself  to  have  this  fund  in  1777,  must  be  considered 
in  the  same  situation  as  if  he  had  sold  or  convei1;ed  the 
stock ;  in  which  case  the /settled  rule^  spving  an  option 
/      V  X;C2  eidier 
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rither  to  hare  the  sfook  replaced,  or  to  take  the  money 
with  5/.  per  ceni.  would  prevail.  The  authoritiesy  esta* 
blidiing  that  are  Harrison  y.  Harrison  {67),  Bostaeit. 
Blakeney{6S),  and  the  late  case,  Pocock  t.  Beddi^ 
ion {69).  These  Plaintiffs  are  therefore  entided  to  have 
the  capital  replaced,  and  the  difference  between  the' 
dividends^  for  which  they  dffer  to  account,  and  5L  per 
cetU.  from  1777. 

Mr.  Alexander  and  Mr.  Thomson,  for  the  De- 
fendant. / 
The  principle  of  the  cases  referred  to  is  admitted; 
but  it  is  not  applicable*  The  answer  to  this  charge  is, 
that  Bate  and  his  wife  knew,  that  the  trustees  had 
this  money;  and  wished  Home,  who  was  a  man  of 
fortune,  to  keep  it  ujpon  his  personal  security.  They 
could  not  be  impost  upon  by  the  account.  The  under- 
standing was,  that,  though  the  account  was  taken,  as  if 
the  fund  existed  in  die  shape  of  stock,  it  was  no  more 
than  that  Home  was  bound  by  his  personal  liabifity  far 
so.  much  stock.  If  the  fund  never  was  invested,*  and 
that  was  occasioned  by  the  cestui  que  trust,  what  ground 
is  there  for  taking  it  as  at  a  particular  day?  This  does 
not  resemlile  the  case,  where  a  specific  fund  can  he 
followed. 

Mr.  Bichards,  in  Reply,  insisted,  that  to  support  the 
claim  against  the  trustees,  it  was  sufficient  to  esta- 
blish, that  they  had  represented,,  that  there  was  stock; 
and  that  the  concurrence  of  the  Plaintiffs  was  not  made 
out. 


The 


(67)  ^Atk.  121. 

(68)  2  Bro.  C.  €.  663. 

(69)  Ante,  Vol.  V,  794; 


and  the  references  in  tho 


notes,  797.   Vol.  I,  00, 99. 
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l%e  Master  of  the  Rolls.  1806. 
If  the  sum  had  been  originaDjr  invested  in  stockj  b^tb 
there  must  have  been  some  time,  at  which  it  ceased  to      '  ^ 
be  stock;  and.  then  the  admitted  principle  would  apply.     .  Scales. 
It  is  just  the  same^  idiether  he  had  it  actually,,  or  by 
his  representation  is  ta  be  taken  as  bound.   See  the 
ewsequenee ;  supposing,  that  representation  could,  be 
made  without  any  interference  against  the  tnistee,  ex- 
cept, that,  when  the  fidsehood  of  the  representation  is 
discovered,  he  should  invest  the  fund  in  stock.  The 
trustee  might  always  take  his  chance  of  being  able  to 
purchase  stock  upon  a  subsequent  day  at  a  less  price. 
He  shall  not  have  that  chance.    I  will  take  him  to 
have  had  it,  and  to  have  sold  it.   When  a  trustee  sells 
out  stock,  there  is  a  chance>  that  the  stock  may  rise; 
•o  tfiat  a  loss  may  be  incuited  by  him  upon  reinvesting 
die  money.   That  however  is  not  considered :  but  .  he  is 
held  to  account  upon  the  principle,  that  he  might  have 
Jiad  a  profit. 

K  this  was  a  representation  of  a  fidsehood,  to  which 
Mr.  Bat^  yras  privy,  then  at  least  to  the  extent  of  his 
interest,  he  cotdd  not  set  up  a  claim ;  and  it  is  doubt- 
Jiil,  whether  any  one  could,  for  then  the  trustee  would 
Xfot  have  deceived  any  person.    It  would  be  a  mere 
Cfmtract,  that  they  would  take  his  security  instead  of 
funded  security;  and  all  they  could  desire  would  be» 
that  he  should  give  them  funds,  whepever  they  chose 
to  ask  for  them.    The  parents  were  contracting  for 
their  children;  and  the  children  could  not  have  innsted 
upon  his  doing  more  than  .h^  originally  undertook  to 
the;  i>arty  contractmg.   These  is  no  evidence,  that  Mr. 
Bate  was  privy  to  the  fact,  that  there  was  no  stock. 
The  evidence  is  rather  the  other  way.  It  is  not  proved^ 
that  there  wa&  no  stock.    On  the  contrary,  from  the 

evidence 
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.1800.  evidence  it  appears  probable,  t^iat  there  was  fODie.  I 
ooDsider  the  case  of  a  representation,  that  the  slock 
did  exist  as  precisely  a  panillel  case  to  the  actual  ciisi- 

ScALis.  ence  <^  the  fund  in  stock  upon  that  day;  which  stock 
was  8<Jd  out. 

.'Upon  the  whole,  the  Plaintiffis  are  entitled  to  what 
th?y-  pray.  * 


1Q06. 

Mayi2ih.  MILL  P.  MILL. 

Examination    ^HE  MU,  filed  by  the  heir  at  law  and  next  of  kin 

to  ihe  credit       -i^gainst  a  personi  claiming  as  devisee  under  stveral 

testamentary  instruments,  and  as  creditor  by  to  a»- 

der^u^  n^  secured  by  the  bond  of  the  testator,  charged, 

chd  appU<»-^^  these  instruments  were  eitecuted,  the 

tion  with  no-  testator  was  incapable  of  doing  any  valid  aet;  and  ifaat 

tioe,  whether  they  were  obtained  by  undue  iiifluence;  and  j^yed  aa 

before  or  after  account  of  the  "personal  estate ;  and,  that  the  TaHdity  of 

Pablication.     the  testamentary  instruments  and  the  bond  may  be  proved. 

Therefore  evi-  The  answer  denied  the  charges  of  (lie  bill;  and  ii 

dence  taken  to  upon  the  sanity^  of  the  testator.   The  parties  went 

that  point  up-  evidence:  and  the  Defendant  exatdned  his 

on  the  exami-  j„  ^hief  to  the  chanicter  and  credit  of  the  Pkmtiri 
nation  in  chief 

.  witnesses, 
sappressed,  as 

impertinent. 

A  motion  was  made  by  the  Pldntiff  for  a  irefe^sncs 
to  the  Master  to  look  into  the  interrogatories,  exMlntsd 
by  the  Defendant  before  the  Commissidners  and  Exa* 
miner  for  the  examination  of  the  Defendant's  w^ 
nesses  in  this  cause,  and  into  the  depositions  thereupon 
taken,  and  to  certify,  whether  the  said  interrogatories 

and 
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mnd  deposhioni^  and  which,  -  if  any  of  them  are  leading, 
scandalous^  or  impertinent;  or  feek  to.impeadi  theorer 
aibility  of  the  PlaintiTs  witnesaes. 

Mr.  CuUen,  in  support  of  the  Motion* 
The  course  taken  by  this  Defendant,  examining  his 
«wn  witnesses  in  chief  to  the  character  and  credit  of 
the  Plaintiff's  witne^ipes,  is  contrary  to  a  Standing  Or- 
der of  the  Court  (70),  the  established  practice,  and  to 
reason.  The  character  and  credit  of  the  ¥ritnes8es  are 
not  in  issue.  The  answer  merely  denying  the  charges 
of  influence,  and  insisting,  that  the  testator  was  c£ 
fiound  mind,  &c.  no  particular  circumstances  stated, 
nothing  but  the  sanitf  of  the  testator  was  in  issue,  and 
the  due  execution  of  tiie  Will.  The  only  way  in  which 
im  examination  can  be  had  to  character  and  credit  is 
by  kave  of  the  Court,  upiBn  a  special  appUcation  and 
notice:  otiierwise  it  is  impertinent  The  terms  of  the 
Standing  Order  shew,  that  it  applies  to  the  .period  be- 
fore publication.  The  Plaintiff,  b  therefore  entitled  to 
the  reference  of*  this  examination^  considered  as  a  species 
of  impertinence. 

Mr«  iVrcevo/,  Mr.  Richards,  and  Mi.  Lewis,  for  the 
i>efendant,  resisted  the  apphcation ;  insisting,  that  the 
authorities  referred  to  apply  only  to  cases  after  pubUca- 
tkm  passed;  and  dting  PmrceU  M'Namara  (71 ),  and 
Carhsr.  Brook  {72). 

The  Lord  Chancellor. 
.  The.  object  of  this  motion  is  to  suppress  intenroga^ 
tones  and  the  depositkms,  taken  under  them,  as  lead- 
ings 

(70)  Orders  m  Chancery,       (71)  Ante,  Vol.  VIII,  324 ; 
106.    Wyates  Pr.  Reg.  195.    see  the  note,  317. 
HhuTs  Ch.  Pr.  374.  (70)  Ante,  Vol.  X,  40. 

Wood  V.  HamerUm,  IX,  145, 
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Ezaminatioo 
to  credit  of  a 
Witnesa  at 


ing,  scandalous^  and  impertinent;  and  under  the  latter 
description  are  represented  those,  which  go  to  the  ex- 
amination of  the  credit  of  the  Plaintiff's  witnesaei. 
The  point  is  of  great  importance;  whether  upon  the 
examination  in  chief^  where  a  Plaintiff  attempts  to 
prove  his  case  hy  persons  of  infamous  character,  the 
answer  to  it  consisting  perhaps  entirely  of  an  attack 
upon  the  character  of  the  witnesses,  the  Defendant 
cannot  meet  the  Plaintiff's  case  hy  shewing,  that  his 
witnesses  are  not  worthy  of  credit.  The  only  ques* 
tion  is,  in  what  manner  that  can  be  done :  whether  io 
the  original  examination:  or  whether  before  publication 
'the  examination  must  be  confined  to  the  merits;  and 
the  examination  as  to  credit  is  to  be  left  to  a  special 
application  to  the  Court  afterwards.  The  expression 
in  the  Order  (7S),  that  this  is  to  be  sparingly  granted, 
is  not  very  intelligible;  for^  credit  can  be  impeached 
upon  the  original  examination  before  publication,  die 
other  party  must  of  course  be  allowed  to  support  it 
At  law,  the  Plaintiff  having  proved  his  case,  the  De- 
fendant may  call  witnesses  to  shew,  that  the  Plaintiff's 
witnesses  are  from  their  character  not  to  be  beUeved* 
and  goes  into  no  other  case.  The  only  question  here  is 
how,  and  at  what  particular  stage  and'  period  of  the 
cause  this  b  to  be  done ;  and  convenience  may  have 
given  rise  to  one  rule  or  another.  It  appears  to  wt 
better,  that  this  should  be  done  upon  special  apj^ica- 
tion:  stating,  that  such  witnesses  have  been  examined; 
that  the  party  can  invade  their  testimony:  and  prayiz^ 
liberty  to  do  so.  Then  the  other  comes  prepared;  and 
the  Court  will  judge  whether  it  is  iiecessaiy,  or  not 
But  I  will  take  the  means  of  having  this*  point  settled 
with  precisibiif 


Tke 


(78)  Ord.  Ch.  105. 
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TYb^JCord  Chancellor.  1800. 
•  I  haye  looked  into  the  books  of  practice  upon  tlus    JIfajf  lW*. 
Ipobt:  aad  consulted  the  Examiners;  and  I  find  the  Miu. 
'practice  perf^y  settledj  that  thiff  examination  to  credit  v. 
cannot  be  had  without  a  special  Order  upon  application  Mill, 
to  the  Court,  and  notice  to  the  party.    I  hare  also 
mentioned  it  to  Lord  EUUm;  whose  opinion  is  clear, 
that  such  is  the  coursci   I  was  very  glad  to  find  the 
practice  settied  with  great  precision;  and  should  have 
felt  much  regret  in  finding  it  afloat  upon  such  a  point, 


T}ie  Reference  w^  dir^pt^^raccordingly. 


Rolls, 

BARKER  r.  BARKER.  I80«. 

'  ^  ^  JIfflyaOf*. 

JOHN  BARKER  by  his  Will,  dated  the.  24fh  of  Devise,  in dc. 
^    January,  1792,  devised  all  his  fireehold  estates  id  ^""'^  ®f 
Sir  George  Chad  and  his  heirs;  to  hold  to  the  use  6{  Jj[ 
Robert  WUsoH  and  Charles  Dunham,  their  executors,       living  at 
&c;  tor  the  term  of  1000  years;  and,  subject  thereto,       AuCtk  of 

'    to  the  Testator, 
who  shoold 

attain  twenty-five,  for  life,  with  remainder  to  her  first  and  other  sons 
in  tail  male :. remainders  over;  snbjeot  to  a  tmst  for  debts,  and  accnma-' 
latipn  of  the  sarplas  rents  and  proflts,  nntil  a  son  or  daoghter  shoold 
first  come  to  the  actual  possession  of  the  estates  or  receipt  of  the  rents ; 
after  that  period  such  person  to  teke  the  sarplas  rente.;  and  the  sorplns 
of  the  accamulation,  after  payment  of  the  debte,  to  be  paid  to  sach  per- 
son or  persons,  who  by  the  limitetion  shoold  first  come  to  the  actoal 
possession  of  the  esUtos,  or  receipt  of  the  rente  and  proflte. 

A  daoghter  living  at  the  death  of  the  testetor,  and  having  attained 
twenty-five,  cntitied  to  possession  of  the  esUto  and  to  the  accumulated 
fund. 
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to  the  use  of  WilUam  Mason  and  his  htirs ;  upon  'trast, 
Ba^be     ^  '^^^  James  Barker  should  bare  no  teue  male  bgr  Mmry 
9.         Atme,  his  wife,  living  at  the  testator'B  death,  that  Masm 
Parke^^     and  his  heirs  should  stand  seised,  subject,  to  the  teirn^ 
in  trust  for  such  daughter  of  James  BarJt&r,  as  sbo«U 
be  living  at  the  testator's  death,  first  attaining  her  age 
of  twenty-five  years,  during  her  life,  without  impeaclh 
N  ment  of  waste;  remainder  to  trustees  to  pceaerfe  con* 
Nugent  remainders  i  remainder  to  the  first  and  other  sons 
of  such  daughter  in  tail  male;  with  similar  remainden 
to  the  other  daughters;  remainder  to  the  heirs  of  the 
testator. 

The  trust  of  the  term  was  declared  among  other 
things  out  of  the  rents  and  profits  of  the  said  estates, 
or  by  demise,  mortgage,  or  sale,  of  the  said  term,  or 
by  all  or  any  of  the  ways  and  means  aforesaid,  or  by 
any  other  lawfiil  or  reasonable  ways  and  means,  to  pay 
certain  annuities  and  portions;  and  upon  fiurthei* trust, 
in  case  the  testator's  personal  estate,  after  bequeathed 
to  be  applied  in  discharge  of  his  just  debts  and  finenl 
expencess  should  &11  short,  and  not  be  sufficient  to  pay 
off  the  same,  by  the  ways  and  means  before  mentioned 
to.  levy  and  raise  such  sum  or  sums  of  money  as  bis 
personal  estate  should  fall  short  of,  and  not  be  suffident 
to  pay  off  his  just  debts  and  fimeral  ^xpences;  and  to 
pay  and  apply  the  money  so  raised  in  aid  of  his  per- 
sonal estate,  towards  satisfaction  and  disdiargie  of  bis 
said  debts  and  fimeral  expences ;  and  he  directed,  Aat 
no  sale  or  mortgage  should  be  made  of  aH  or  air|r  part 
of  the  sud  premises,  until  some  or  one  of  the  several 
sums  directed  to  be  raised  under  the  trusts  of  the  said 
term  should  be  payable ;  and  tliat  after  the  performance 
of  the  several  trusts  declared  concerning  the  ten%  the 
trustees  should  permit  Mason  and  his  heirs  to  accu- 
mnlate  and  improve  the  surplus  rents  and  profits,  until 

the 
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die  eldest,  or  only,  or  some  of  such  sons  or  daughteirs 
of  his  brother  should  first  come  to  the  actual  possession 
of  his  said  estates,  or  the  receipt  of  die  rents;  and 
after  that  period  to  permit  suc^  persons,  who  from 
tone  to  time,,  daring  the  performance  of  the  trusts  of 
the  said  term  of  1000  years,  should  be  entitled  to 
the  possession,  &c.  to  take  the  residue  and.  surplus 
of.  the  rents  and  profits  of  the  said  term  of  1000 
years  as  afi^resaid,  to  and  for  his  and  thdr  own  use 
and  benefit;  and  that  as  to  all  the  rents,  issues,  and 
.]nrpfits,  of  hid  said  estates,  which  should  have  aecu* 
mulated  after  payment  of  all  Us  just  debts,  annuitiei^ 
aqd  yearly  payments,  his  Will  was,  that  Wittiam  Mason 
should  pay  the  sam^  to  the  person  or  persons,  who 
by  the  limitation  therein  should  first  come  to  the 
actual  possession  of  the  estates,  or  the  receipt  of 
the  rent  and  profits  there<^;  and  he  authorised  ilfo* 
son  to  cut  and  sell  timber;  and  the  money  arising 
dierefirom  he.  ordered  to  be-  aj^ed  in  disdiarging  Us 
debts. 

After  the  usual  Decree,  tad  Reports  of  the  Master,  . 
iitating,  that  the  persofaul  estate  ieas  insufficient,  for  the 
debts,  ascertaining  the  deficiency,  and  approving  a  pro- 
posal for  raising  a  necessary  sum  by  mortgi^e  of  the 
premises,  comprized  in  the  term,  an  Order  was  made  for 
thai  purpose}  and  that  the  money  so  raised  should  be 
paid  into  the  Bank,  and  applied  in  payment  of  the  debts ; 
and/ a  Receiver  having  been  appointed,  the  rents  and 
profits  accumulated  to  the  amount  of  6880/.  4es.  lOd. 
3  per  cent.  Consolidated  Annuities. 

'  A  petition  was  presented  by.  the  eldest  daughter  of 
James  Barker,  who  was  living  at  the  testator's  death; 
and  had  attained  the  age  of  twenty-five,  (there  being  no 
issue  male ) ;  praying  that  she  may  be  let  into  posses- 
sion. 
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1800. 


Barker 
Barkbr. 


rion,  and  receipt  of  the  rents^  &c.  and  that  the  ftindt 
created  by  the  accumulation  of  the  rents  and  profits^ 
may  be  paid  to.  her.  . 

♦  . 

Mr.  Richards  and  Mr.  GreenhiU,  in  support  of  the 
petition. 

Mr.  Fonblanque  for  the  daughters^  entided  in  re- 
mainderj  opposed  it. 

The  Master  of  the  Rolls  made  the  Order  accordiii| 
to  the  Prayer  of  the  Petition. 


180^ 
May  1th. 
Arbitrator  has 
a  power,  sub- 
ject to  hb  dis- 
eretioOy  to  pro- 
ceed €x  parte, 
if  one  of  the 
parties  will  not 
attend. 


WOOD  V.  LEAKE. 

JN  this  Cause  the  parties  had  gone  to  an  arbitra- 
tion. 

The  Attorney  General  and  Mr.  Leach,  for  the  Defend- 
ant, moved,  that  the  furbitrator  should  be  peered  to 
proceed  ex  parte^, 

TTke  liord  Chancellor  refused  to  make  the  Order; 
observiog,  that  every  arbitrator  has  the  power  to  pro- 
ceed e^  parte; . if  one  of  the  parties,  though  duly  sum- 
moned, will  not  attendj  .with  a  view  to  prevent  justioe, 
and  defeat  the  object  of  jthe  reference^  The  arbitrator 
is  to  judge  of  the  discretion  of  it  (74). 

(74)  CrawMhttw  y.  Colfins,  1  Swamt.  40.  1  Wib.  (X  Rq^ 
31.   1  Jac.  ^  Watk.  612.  ' 


CASES  IN  CHANCERY. 


413 


Roils. 

GIBBS  r.  OUGIfiR.  iBoe. 

May  16/A. 

Tt^ETER  OUGIER  heg^n  hisWll,  duly  attestea,  to    Beat  estate^ 

pass  land  according  to  the  Statute  of  Frauds  (75),  to  be  coB?er(- 

in  the  foHowuig  manner :  P*"" 
^  sonal  for  ipe* 

cial  purposes^ 

In  the  first  place  I  direct  my  body  to  be  decently  personal 
•*  interred  at  the  discretion  of  my  executors  in  trust  property  to  all 
''hereinafter  named:  willing  and  hereby  intending  to  intents:  so  as 
^  make  a  complete  dii^osition  of  the  real  estate,  whereof  to  let  in  credi* 
"  I  am  seized,  and  of  my  personal  and  chattel  real  estates  simple 

1  dispose  thereof  to  the  person  and  persons,  and  in 
••mamier  hereinafter  mentioned.  .haUed:ifk 

appears  at  any 

^  The  testator  then,  giving  to  his  wife  all  his  house-  period  of  the 

hold  goods  and  furniture,  plate,  &c.  and  SOO/.,  to  be  caaseythatspe- 

paid  to  her  within  one  month  after  his  decease,  gave  cialty  creditors 

his  messuage  or  tenement,  called  Cotierbury^  and  other  have  gone  upoa 

lands,  within  the  parish  of  Blackawton,  and  all  other  his  V^tbouwI 

lands,  &c  in  the  parish  of  CUftan,  Dartmouth,  Hard- 

1     1  ,    11 .  1  .1  3        the  Bill  w  not 

ness,  or  elsewhere,  and  all  the  rest,  residue,  and  re-  fj.|||uej  ^jiii 

mainder  of  his  personal  estate,  to  hfs  wife  and  Richard  that  view. 
Newman,  and* to  their  heirs,  executors,  and  adminis- 
trators, upon  trust,  to  sell  the  whole,  and  every  part 
thereof,  as  soon  after  his  decease  as  conveniently  might 
be;  and  by,  with,  and  out  of,  the  money  arising  there- 
from, in  the  first  place  he  directed,  that  his  trustees 
should  raise  6000/.  After  declaring  a  trust  of  that 
jfimd,  for  the  benefit  of  his  wife  and  children,  and 
making  a  farther  provision  of  2000/.  for  each  of  his 
three  children,  he  desired,  that  his  said  trustees  "  shall 
place  out  all  the  overplus  monies,  that  shall  remain 
"  after  raising  and  placing  out  the  aforesaid  three  several 

"  suras 


(75)  Stat.  29  Ch.  IJ,  c.  3. 
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"sums  of  2000/.  and  of  6000/."  upon  security;  and 
improve  the  interest,  until  his  son  Peter  Ougier  should 
attain  the  age  of  24;  and  then  he  gave  and  bequeathed 
the  same  to  him ;  and«  in  case  his  said  wm  should  die 
under  the  age  of  24^  then  he  gave  and  bequeathed  sudr 
overplus  mones,  and  the  interest  to  arise  therefroin« 
to  his  two  daughters  at  such  time  as  their  several  be- 
quests of  2000/.  would  become  payable^  share  and  share 
alike.  He  then  gave  to  his  mother  an  annuity  of  WLp 
to  be. issuing  out  of,  and  charged  and  chargeablCf  and 
he  did  thereby  charge  the  same,  ^on  his  lands  in  the 
parish  of  Blachawton;  and  appointed  his  wife  and  Ne»^ 
man  executors  in  trust  of  that  his  Will,  with  a  direc* 
tion  that  neither  of  them  should  be  charged  or  charge* 
able  with,  or  account  or  be  accountable  for,  any  more  or 
other  part  of  his  "  hereby  trusted  estate^"  than  should 
actually  come  to  their  respective  hands  ;  and  a  deda* 
ration,  that,  if  his  wife  should  claim  dower,  she  should 
not  be  entitied  to  any  of  the  bequests  given  to  her, 
except  the  legacy  of  300/.,  and  the  household  good% 
&c. 

The  bin,  filed  by  a  creditor  by  simple  contract,  on 
behalf  of  himself  and  all  the  other  creditors  of  the  tes- 
tator, prayed  the  usual  decree;  and,  that,  in  case  the 
personal  estates  shall  not  be  sufficient  to  satisfy  the  debts, 
the  real  estate  may  be  declared  liable  to  make  good  the 
deficiency. 

Mr.  Thomm  and  Mr,  WethereU,  for  the  Plahitiff. 
The  real  estate  is  subject  to  the  debts :  the  effect  of 
the  directions  in  this  Will  being  to  convert  the  real 
estate  and  every  part  of  it  out  and  out  into  money. 
The  peculiarity  of  this  case  is,  that  there  is  no  pro- 
vision made  for  the  debts ;  as  there  is  in  Kidney  v. 

Cousimaiert 


GlBBfi 
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Ck)ussnmker{76),  and  all  tiie  other  caaes:  either  by  a  1000. 
direction  to  sell  for  payment  of  debts^  or  by  a  charge 
1^  debts;  neidier  of  which,  it  is  true,  is  in  this  Wfll* 
md  this  fund  consequently  cannot  be  represented  as  Ouoieb. 
etrictly  either  equitable  or  legal  assets.  But  the  inten- 
tion appears,  that  to  all  intents  and  pt!irposes  the  real 
estate  shall  be  converted  into  money;  by  the  effect  of 
which  direction  it  is  mere  personal  estate,  and  must  be 
taken  as  such  by  the  executor  or  next  of  kin;  and  by 
analogy  the  Court  will  say,  it  cannot  be  got  at  without 
pajring  the  debts.  The  passage  at  the  commencement  of 
the  Will  clearly  marks  the  intention:  ^  Wffling  and  here-* 
"  by  intending  to  make  a  complete  disposition  of  the 
^  real  estate,  whereof  I  am  seised,*'  &c.  followed  by  a 
direction  to  sell  all  the  real  estate.  The  intention  was, 
that  no  part  should  remain  land ;  but  there  should  be  a 
aplete  comenhxu 


Mr.  RichardSf  for  the  Defendants,  was  stopped  by  the 
Court. 


The  Master      ike  Bolls. 

If  you  can  find  a  substantiTe  and  independent  inten* 
tion  to  turn  the  real  estate  at  all  events  into  personal^ 
that  will.do :  not,  where  there  b  only  a  specific  purpose  t 
and  no  conversion,  except  to  answer  that  purpose;  as^ 
if  the  direction  is  to  convert  the  estate  in  order  to  give 
a  legacy,  the  creditors  cannot  cone,  and  take  that 
from  the  legatee,  merely  as  that  is  the  moAt,  in  which 
it  is  given  to  him.   The  expression,  ^  overplus  moi> 

nies,''  must  be  constmed,     monies  previously  aet 

apart.? 

Suppose 

(70)  Ante,  136.  Vol.  1, 400.  II,  207. 
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180eL  Siippdse  a  lapse  h&d  occutied:  would  not  the  hdr 


61BB8  taken  (  77  )  ?  The  case  of  Kidney     Cousmaker  was 

^  •      very  doubtful ;  and  the  decision  was  much  against  the 
OuGiBtf.     opmions,  thatwe^  taken  upon  it   The  creditors  ggi 
lUsidting  trust  at  the  estate  by  applying  the  words  "  after  payment  of. 
for  the  heir:  a  u      j^ij^gH  ^       ^j^^j^  considering  it  as  a  re- 

special disposi.  ^^^^    rj^^  ^     ^  authority;  for  if  this  wffl 

tion  of  money,  ,      „  ^,       ,  ,  ,  \  .         .  ^ 

to  be  raised  by     *  subtle  argument,  used  upon  that  occasion  to 

sale  of  real  the  Teal  estate  a  fund  for  the  debts,  would  ha?e. 

estate,  faiUng  unnecessary, 
by  lapse. 


The  common  Decree  was  pronounced  for  an  account 
of  the  jSersonal  estate,  &c« 

For  the  Plaintiff  it  was  then  said,  ihe  creditors  had 
a  right  to  marshaL 

Mr.  Richards,  for  the  Defendants,  objected,  that  the 
bQI  was  not  framed  with  that  view ;  to  which  it  was  re- 
plied, that  if  the  Court  sees  at  any  period,'  that  creditors 
by  simple  contract  will  be  deprived  of  their  debts  by 
specialty  creditors  going  against  their  fond,  the  Court 
win  of  itself,  without  being  called  upon,  -direct  the  assets 
to  be  marshalled. 

The  Master  of  the  Rolls. 
I  think  so.   Suppose,  it  appeared  for  the  fijfst  time  by 
the  Report,  that  a  specialty  creditor,  was  paid  out  of  the 
personal  estate :  it  would  not .  be  necessary  to  file  an- 
other bill  tot  the  purpose  of  marshalling  the.  assets. 

The 


(77)  Ante,  Berry  v.  Usher,    X,  600;  and  the  references 
Wilson  V.  Major,  Vol.  XI,    in  the  notes,  I,  45,204. 
87,  m.   WiUiams  v.  Coade, 
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The  simple-contract  creditor,  when  filing  the  bill  might 
not  know,  that  specialty  creditors  were  paid  out  of  the 
personal  estate.  My  opinion  is,  that  this  direction  may 
be  made;  unless  the  practice  is  quite;  the  other  way. 
I  am  disposed  to  make  the  Decree  at  present:  but  it 
may  be  mentioned  again  upon  this  point,  if  any  thing  is 
found  upon  it. 


The  Decree  was  made;  and  it  was  not  mentioned 
again. 
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THOMAS  V.  DAVIES. 


PETITION  by  an  executrix  prayed  an  Order,  that 
the  sum  of  371.  lOs.  should  be  paid  to  her  out  of 
Court :  the  Accountant  General  objecting  to  pay  it  upon 
a  Probate  in  the  Consistorial  Court  of  the  Diocese,  in 
which  the  executrix  lived. 


Mr.  Martin,  in  support  of  the  Petition,  sidd,  such.. 
Orders  had  been  made  by  Lord  Alvcmley ;  where  the 
sum  was  under  50/*, 


Rolls.  . 
1806. 
May 
To  get  money 
oat  of  Coart, 
however  small 
the  amount,  a 
Prerogative 
Probate  is 
necessary. 


The  Master  of  the  Rolls  refused  to  make  the 
Order,  upon  that  part  of  the  petition;  referring  to  the 
cases  (78)  decided  by  Lord  Eldon,  that  for  an  Order 
to  get  money  out  of  Court,  however  small  the  amount, 
a  Prerogative  Probate  b  necessary. 

(78)  Ante,  Chalher  v.  MwrhaU,  Vol.  VI,  118.  Newman  v. 
Eodgmm,  VII,  409;  OTer-Tuiing  Sweet  y.  Partridge,  V,  148. 


Vol.  XIL 


DD 
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COOVER,  Ex  parte. 

When  the  4th  rpHE  prayer  of  this  Petition  was,  that  a  Coomnsnoa  of 
DoekelsLiick         Bankniptcy  may  be  superseded  under  the  followhig 
b  .  wJSy,  ciwaunatomoesr 
the  praotioe  of 

the  Bankmpt  A  docket  had  been  struck  agwist  the  bankrupt  m 
Office  is  toper-  Thursday,  the  14th  of  May.  The  last  of  the  four  days 
vdtaDooketto  allowed  for  proceeding  was  Sunday;  and  the  next  day, 
be  struck  upon  Easter  Monday,  was  a  holyday,  and  the  Bank- 

rupt  Office  was  shut  On  Tuesday  the  solicitor's  el^ 
day* as  though  *^  the  Office  at  11  o'clock  in  the  morning;  and 
the  OflBee  was  another  docket  had  been  struck  by  another 

shut  the  party  creditor;  upon  which  the  Commission  issued, 
might  apply  at 

the  clerk's  re-  Mr.  Weiherett,  in  support  of  the  petition,  urged,  that 
sidenoe.         on  Monday  the  creditor  was  not  bound  to  find  out  the 

clerk  of  the  Secretary  of  Bankrupts  at  hb  resideiiGe; 
^'  and  therefore  was  in  proper  time  at  the  Office  oo 

Tuesday, 

Mr.  CuBen  resisted  the  petition;  insisting,  Aal  Ae 
usual  course,  well  known  in  the  Profession,  is,  whea 
the  Office  is  shut,  to  apply  at  the  derk's  ehamhen, 
where  the  Commiksion  might  have  been  obtained.  TUi 
was  confirmed  by  the  secretary's,  derk ;  who  also,  stated 
the  practice  of  the  Office  to  be,  if  the  fourth  dqr  isi 
holyday,  to  permit  a  docket  to  be  struck  upon  the  fint 
application  the  following  day. 


7^  Lord  Chancellor  dismissed  the  Fetiticm. 


CASES  IN  CHANCERY. 


419 


GREEN  t.  STEPHENS. 

June  IVk. 

fyEORGE  PHILIPS  by  hk  WUl,  not  executed  to    I>ev»e  bjr 

pass  real   estate,  according  to  the  Statute  ''^^l ^l^^l^^ 

Frauds  (|79),  gave,  devised,  and  bequeathed,  to  John  ^^^J^^^l^^^ 

Stoodley  and  William  Stephens,  and  their  heirs  for  ever,-  ^ 

lands  and  annuities,  of  which  he  was  seised  to  him  and  apparent  in- 

his  heirs,  to  hold  to  them  and  their  heirs,  to  the  uses  fol-  tention. 

lowing :  viz.  to  the  use.  and  behoof  of  his  nephew  John   Devise  to  the 

Stephens  and  his  assigns,  for  the  term  of  ninety-nine  first  and  odier. 

years,  if  he  should  happen  so  long  to  Kve ;  with  liberty 

for  him  to  make  a  jointure  on  any  woman  he  should  marry,         ^  ^J^y^ 

fcT  the  like  term  of  ninety-nine  years,  determinable  at  her  ^ 

death ;  and  from  and  after  their  respective  deaths  then  to  daughter  and 

the  use  and  behoof  of  the  first  son  of  the  body  of  the  daughters,  her, 

said  John  Stephens,  lawfully  begotten,  and  the  heirs  male  and  their, 

of  his  body  lawfully  issuing ;  and,  inde&ultof  such  issue,  beiw>  te- 

Iben  to  the  use  and  behoof  of  the  second,  third,,  and  lOl  ^nd^TJr 

and  every  other  son  and  sons  of  the  body  of  John  *°  '^^^^ 

Stephens,  lawfully  begotten,  and  the  heirs  male  of  his  .^^^  ^ 

and  their  body  or  bodies,  lawfuDy  issuing:  the  elder  of  ^ieoes,  and 

such  sons,  and  the  heirs  male  of  his  body,  to  be  always  their  several 

preferred,  and  to  take  place  before  the  younger,  and  and  respecti?e 

the  heirs  male  of  his  and  their  body  and  bodies ;  and  •^f  ^» 

for  want  of  such  issue,  then  to  the  use  and  behoof  of  **  ^•n*"^  >^ 

•n  «id  erery  Ae  daughter  and  daughters  of  the  said  JJ^^J^ 

John  Stephens,  lawfuDy  to  be  begotten,  and  to  her  tmd        issue,  to 

dieir  heirs  for  ever,  as  tenants  in  common;  and  for  the  testator^s 

want  of  such  issue,  then  to  >  the  use  and  behoof  of  the  right  heirs. 

testator's  nieces,  Anne,  SibeUa,  and  Jane  Stephens,  and    As  to  the 

their  several  and  respective  heirs  for  ever,  as  tenants  w^ate  of  the 

in  common:  and,  for  want  of  such  issue,  then  to  the  *® 

pnor  nmita- 
use  f.      ,  . 

m  SUt  i»  Ch.  11.  c  3. 

.failed,  and  the 
implication  of 
cross  remainders,  Quiere. 
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1806.       use  of  the  testator's  right  heirs  for  ever ;  and  all  other 
^^^^      his  messuages,  tenements,  or  dwelling-houses,  with  the 
^  appurtenances,  whereof  he  was  seised  in  fee^simple  in 

Stbphbm 8,  the  city  of  Exeter,  he  gave,  devised,  and  bequeathed,,  - 
unto  the  said  John  Stoodley  and  William  Stephens,  their 
heirs  and  assigns  for  ever;  in  trust  that  they  should 
as  soon  as  conveniently  they  could  after  his  death,  sell 
and  dispose  thereof,  and  lay  out  the  money  in  the 
purchase  of  lands  of  inheritance,  as  after  directed; 
and  all  the  rest,  residue,  and  remainder,  of  his  goods, 
and  chattels,  of-  what  nature,  kind,  or  quality,  soever^ 
as  well  real  as  personal,  his  debts,  legacies,  and  funeral, 
expences,  being  first  paid  and  discharged,  he  gave,  de*- 
vised,  and  bequeatbed,  to  Stoodley  and  Stephens,  in  trust, 
that  they,  their  executors  and  administrators,  should  sell 
and  dispose  thereof,  and  call  in  all  his  debts;  and  the 
monies  arising  thereout,  and  by  sale  of  his  lands,  beforct 
directed  to  be  sold,  to  lay  out  in  the  purchase  of  lands 
of  inheritance  in  fee-simple;  and,  when  purchased,  he 
directed,  that  the  same  should  be  conveyed  and  settled  tq. 
the  several  usei^  intents,  and  purposes,  as  he  had  before 
settled  his  annuities  and  lands.  The  trustees  were  ap-< 
pointed  executors* 

The  testator  died ;  leaving  John  Stephens  his  heir  at: 
law.  The  testator's  nieces,  Anne  axidJane,  (the  sisten 
of  John  /Stephens)  died  many  years  .ago,  unmarried; 
leaving  their  sister  Sibelia  Green  surviving  them,  ai4. 
John  Stephens,  tfaeu*  brother  and  heir  at  law.  The  l)iH,. 
filed  hjJohn  Green,  the  only  son  o{  SibeUa,  stated,  thai; 
an  account  having  been  stated  hj  John  Stephens,  upon 
whom  the  trust  under  the  Will  of  PAffi|w  had  devolved^, 
of  the  testator's  personal  estate,  it  appeared,  that  the. 
balance  of  the  clear  residue  amounted  to  lOA 
remaining  in  the  hands  o(  John  Stephensi  upon  the 
trusts   of  the  Will   of  the   testator;  and  after  the 

Plaintiff 
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Plaintiff  had  attained  the  age  of  21^  he  and  John  Ste* 
phens,  on  the  22d  of  September,  1781,  signed  an  agree- 
ment/stating  that  fact;  and  declaring  the  trust,  to  be 
used  and  applied  to  and  for  the  trusts  and  purposes,  aqd 

In  manner,  as  mentioned  in  George  Philips' %  lyill,  of  and 

^concerning  his  residuary  personal  estate. 

•  John  Stephens  died  without  issue,  and  unmarried; 
having  by  hib  Will,  dated  the  15th  oi  July,  1795,  di- 
rected and  appointed,  that  the  sum  of  9453/.  2s.  \0d. 
being  the  amount  of  th6  net  balance  of  the'  personal 
estate  of  George  Philips,  which  .came  to  Iiis  hands, 
should  be  raised,  paid,  and  invested,  as  soon  as  con- 
ireniently  could  be  after  his  death,  pursuant  to  the;  trusts 
^f  the  Witt  of  George  Philips,  and  the  indenture  oT  Sepr 
'tember.n^l  \  and  he  thereby  gave,  devised,  and  be- 
queathed, all  his  messuliges,  lands,  tenements,  here- 
^taments,  .goods,  chattels,  monies',  and  securities  for 
money,  mortgages  in  fee,  or  for  any  freehold  or  chattel 
interest,  and  the  lands  and  hereditaments  thereby  respec- 
tively mortgaged,  and  all  other  his  real  and  personal 
estate  of  what  nature  or  kind  soever,  subject  to  the  pay- 
ment of  his  funeral  expences,  debts,  and  legacies,  and 
particularly  of  the  sum  of  9453/.  2s,  lOct,  with  the  pay- 
ment of  all  which  he  thereby  expressly  charged  fdL  his 
•said  real  and  personal  estate,  unto  and  to  the  use.  oS  his. 
•three  natural  daughters,  and  their  heirs,  executors,  ad- 
ministrators, and  assigns,  for  all. his  estate  and  interest 
therein  respectively,  equally  to  be  divided  between  them> 
tenants  in  common,  and.not  as  joint-tenants;  and  he 
appointed  them  executrixes. 

-John  Stephens  died,  leaving  the  Plaintifff  his  nephew> 
vopd  heir  at  law,  , 


The 
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The  bill  prayed^  that  the  Defmdahts/tfae  i&iturti 
daughters  of  Jotm  Stephens,  may  either  adndt  -assets  of 
c/bAn  Stephens,  sufficient  to  answer  the  said  sum  of 
9Af5SL  2s.  lOd.  or  account,  &c. ;  and^  Aat  it  may  be 
declared,  that  the  Plaintiff  is  entitled  under  theWaboT 
George  Philips  and  John  Stephens  to  hsve  the  ssid  sum 
of  .94*53/.  2s.  lOd.  laid  out  in  land,  and  settled  to  sudi 
of  the  uses  of  George  Philips's  Will  as  yet  remam  ca- 
psize of  taking  effect;  and  that  the  DefiAdant*  may bi 
deq^eed  to  i>ay  the  said  sum  out  of  the  persblial  estate 
q{  John  Stephens;  and  that  the  deficiency  may  be  raised 
out  of  his  real  estate.  * 

The  Defendants,  by  their  answer  submitted,  that 
under  tUe  true  construction  of  the  Wills  of  George 
Philips  and  John  Stephens,  and  in  the  events^  that  hava 
happened,  the  Defendants  are  entitled  to  two*third  parts 
of  the  sum  of  9453/.  2s.  lOd.  with  interest^  or  of  As 
lands  to  be  purchased.  .  . 

The  SoUcUor  General  and  Mr.  Hart,  for  the  FIhh 
tiff. 

Upon  the  second Wni  the  construction  is  dear;  ^ 
the  testator  did  not  mean  to  dispose  of  this  propertyte 
his  three  natural  daughters ;  who  were'  the  gieneral'  ds' 
tisees  and  legatees  of  his  real  and  personal  astateii 
Here  are  neither  express  words  or  necessary  implication^ 
to  disinherit  the  heir.  It  is  clear,  the  testator  iih 
tended  this  property  to  be  real  estate :  egress  direct 
tions  being  given  to  invest  it,  pursuant  to  the  WiB  sf 
Philips*,  by  which  it  was  to  be  laid  out  in  lands  to  bs 
settled.  This  then  being  real  estate,  this  testator  de- 
vises an  his  property,  of  every  description,  to  his  natmsl 
daughters,  upon  conditions ;  one  of  which  is,  to  si^ 
tisfy  aD  his  obligations ;  and  among  them  this  one,  to 
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by  out  this  fund  in  land.  It  is  impossible  then  to  *  leoe; 
aay,  he  intended  to  give  this  fund,  subject  to  the  pay- 
ment  of  itself.  The  proposition  involves  grqss  absur-  ^^^^^ 
dity.  The  intention  was,  that  his  daughteirs  should  Stephens. 
take  all  his  general  property^  after  satisfying  his  obli- 
galions;  the  effect  of  which  he  intended  to  be  to  give 
this  property  to  his  heir  ;  which  is  dearly  excepted 
out  of  the  general  property,  specifically  devised ;  and  ia> 
anxiously  kept  distinct  f)rom  that.  The  right  of  the  heir 
does  not  require  the  intention ;  but  must  prevail ;  unless 
the  daughters  can  shew  an  intention  in  their  favour. 
After  the  disposition  of  this  fund  the  devise  to  the 
daughters  is  absolutCt  without  any  limitation.  The  con- 
struction is  plain,  that  they  are  to  have  all  beyond  this 
sum  ;  to  which  this  Plaintiff  is  entitled,  not  only  by  thef 
)aw,  but  by  the  intention  also;  and  this  construction 
avoids  the  absurdity  of  raising  tiiis  money  without  an 
ptject 

Mr.  RiehardSt  Mr,  Fonblanque,  and  Mr,  Hatt,  for 
the  Defendants* 
This  Win  has  words,  by  fair  construction  sufficient  to 
pass  all  the  testator's  real  and  personal  estate ;  and  ac- 
cording toOuidoi  Y.Guidot{SO),  this  interest  will  pass; 
though  the  estate  was  not  actually  purchased.  All,  that 
was  intended,  is,  that  the  estate  should  go  to  Greeif 
according  to  the  tide  he  had.  His  object  was  merely 
to  provide  for  the  debt  he  acknowledged  to  be  due; 
<rhic1i  was  to  be  invested  in  estates,  to  die  uses  of 
that^^inil,  under  which  he  took  an  interefst;  subject  to 
t>e  broken  in  upon  by  the  event  of  his  having  children, 
and  to  the  question,  still  undecided,  as  to  the  impli- 
(cation  of  cross  remainders.  There  is  no  inconsist- 
ency in  the  propositions,  that  he  meant  to  execute  his 

tnitt; 


(90)  ZAtk.  234. 
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trust;  but,  when  executed,  if  he  took  any'intemt  in  the' 
estate  purchased,  that  interest,  as  part  of  his  estata,^ 
should  go  tp  his  residuary  devisees*  It  was  his  estate^ 
and  he  has  disposed  of  all  his  estate.  That  expreii 
disposkion  cannot  be  controlled  by  the  inference,,  arisiiig 
from  the  charge;  which  was  proper  as  to  one-third;  and 
he  might  not  have  adverted  to  the  circumstanpe^  that 
he  was  owner  of  the  other  two-thirds. 

The  Lord  Chancellor. 
.  I  have  so  strong  an  opinion  upon .  this  case,  that  tbm 
Will  does,  not  carry  to  these  natural  children  this  aum 
of  money,  that  I  shall  not  delay  the  judgment.  It  is 
always  to  be  remembered,  that  the  Plaintiff  is  the  heir. 
I  agree,  that  the  words  of  this  Will  are  sufficiently 
large  to  convey  every  thing  real  and  personal;  and 
diere&re  ^this  interest  would  pass ;  unless  the  intentkm 
to  exclude  it  appears  sufficiently  upon  the  face  of  the 
Will:  but  if  that  inte^ition  appears  upon  all  the  dr* 
oumstanc^s,  it  is  not  pecessary,  that  the  ei^chision  ahpuld 
appear  by  positive  words.  It  has  been  ^  vrged  with 
fprce  for  the  Defendants,  that  this  testator  meiM^t  no 
more  than  to  do  an  act  of  justice,  as  trustee  under  Ae 
former  Will,  acknowledging  the  balance  due  from  hiiq, 
as  executor;  and,  not  only  that,  but  that  he  was  .rea4y 
tp  execute  the  trusts  of  that  Will  by  investing  >tfae  money 
in  real  estates,  and  settling  them.  Why  w^  it  neoet- 
sary  to  say  so  in  this  Will:  .an  agreement  haviqg  taken 
place  for  that  purpose  between  him  and  Green^t .  There 
is  in  that  agreement  not  only  an  acknowledgment  of 
the  balance,  but  words  follow,  almost  the  same  aa  in 
the  Will;  and  this  is  not  a  light  m^morandum^  but  an 
instrument , under  hand  and  seal.  It  is^  supposed,  die 
testator  might  consider,  that  there  might  be  issue,  who 
might  have  the  estate,  and  it  was  only  to  make  it 
[  *4S5  ]  ^  more  clear.  Besides,  that  it  was  not  necessary,  it  is 
impossible  to  suppose,  that  the  testator  contemplated 

that. 
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that  First,  the  effect  of  such  an  event  would  have  been 
a  revocation  of  the  Will :  Zdly,  .Whatever  regard  he 
might  have  for  these  illegitimate  children,  he  cannot  be 
supposed,  contemplating  marriage,  to  mean,  that  all  his 
'legitimate  children  should  starve.  The  clear  construc- 
tion is,  that  he  intended  to  give  these  children  all  be 
had,  with  the  exception  of  this  sum.  I  agree,  he  gives 
all  his  messuages,  lands,  &c.  goods  chattels,  &c.  and 
all  other  his  real  and  personal  estate,  in  the  largest 
terms,  subject  to  the  payment  of  his  debts  and  legacies, 
and  particularly  of  this  sum ;  with  the  payment  of  all 
which  he  expressly  charged  aU  his  said  real  and  per^ 
sonal  estate.  There  was  no  sense  in  all  that  curiosity 
pf  expression,  charging,,  as  an  incumbrance  upon  the 
daughters,  that,  which  was  to  come  to  them ;  but  it 
was  very  natural,  if  the  object  was  a  trust  for  other 
persons.  Upon  the  whole  my  opinion  is,  that  thi^ 
money  does  not  pass  by  the  Will  of  Stephens  to  hi^ 
daughters. 

Upon  the  question,  whether  cross-remainders  were  to 
be  implied  between  the  nieces  under  the  Will  of  Philips, 
the  Lord  Chancellor  said,  if  it  had  been  necessary  to 
decide  it,  a  case  would  have  been  directed.  Comber  v« 
Hill{Ql )  was-referred  to (8?). 

(81)  2  Sir.  969.   See  Mr.     Bwrnaby  v.  Griffin,  Mackell 


1B06. 


Butler's  note,  Co.  Lit.  195,  b. 
note  1.  Mr.  Sanders's  note 
ifi  Davenport  v.  Oldis,  1  Atk. 
680,  and  2  Wooddes.  210. 
Serjeant  WilHams's  note,  1 
Saund.  185,  note  6.  Doe  v. 
Pwrville,  Easter,  13  Geo.  Iff, 
2  East,  41,  n.  Wright  v.  Hoi- 
ford,  Pery  V.White,  Phipard 
V.  Mansfield,  Cowp.  31,  777, 
W.  Doe  V.  Webb,  i  Taunt. 
234.  Doe  V,  Cooper,  Doe  y. 
Worsley,  1  East,  229,  416. 


V.  Winter,  ante.  Vol.  Ill, 
236,266,  536.  Horney.Bar- 
ton,  post.  Vol.  XIX,  398, 
Cowp.  251.  Mogg  v^  Mogg^ 
1  Mer.  054. 

(82)  See  the  Decree  by 
Lord  E/<i(m,  Chancellor,  post. 
Vol.  XVII,  64;  deciding 
the  question  in  favonr  of 
cross-reihainders  by  ImpU- 
catioQ :  the  other  qaestron, 
upon  the  Will  of  Siephe^s^ 
being  against  the  Plaintifft 
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CHURCH  p.  MUNDY, 

June  17'»> 

Admittance  of  fTUGH  MUNDY  by  his  WiD,  duly  executed  to 
the  particnlar  ^^^j  estates,  According  to  the  Statute  of 

"*'*"hoWi8*an  Frauds  (83),  having  surrendered  his  copyhold  estotes 
ad^ttance  of  *®  ^®  his  Will,  gave  and  bequeathed  to  his  son 
Ijie  remainder-  Hugh,  his  heirs  and  assigns  for  ever,  several  frieehoU 
man.  A  devise  premises  at  Great  Ilford;  but  in  case  of  the  death  of 
pf  the  remain-  his  said  son  Hugh  without  issue,  then  he  gave  and  be- 
der  or  rever-  queathed  the  said  messuages  and  pteinises  to  his  son 
aion  therefore  Charles  Mundy,  his  heirs  and  assigns  for  ever;  and  as 
requires  a  snr-  ^  ^  ^  freehold,  copyhold,  and  leasehold, 

render  to  the 

Qseof  tfaeWilL  i^^^^^^^S^f  tenements,  and  premises,  and  lus  dweuing- 
Ad  ittance  tp  parish  of  Barking,  he  gave,  devised, 

a  copyhold  bequeathed,   the  same  and  every  part  Uiereof 

enures  accord-  tmto  his  son  Charles,  his  heirs  and  assigns  for  ever; 
ing  to  the  title;  but  in  case  of  the  death  of  his  said  son  Charles  Mundy 
though  not  cor-  without  issue  then  he  gave  and  bequeathed  the  same 
rectly  expressr  unto  his  8ai4  soq  Hugh  Mundy,  his  heirs  and  futsgm 
for  ever? 

Copyholds  not 

intended  to  be     Hugh  Mundy,  the  younger,  by  his  WiM,  not  eie- 
comprehended  cuted  to  pass  real  estates,  according  to  the  Statute  of 
in  a  devise  to  Frauds  (84),  make  the  following  disposition: 
the  wife  in  ge- 

"  er     "  And  fis  to  an  such  worldly  estate  and  eQbcta  as  it 

«*  sonar^es!^*'*  "  please  God  to  bless  me  withal,  or  I  may  leave, 
f'tate*''  so  as  ^  maybe  entitled  to  at  the  time  of  my  decease, 
entitle  her  to  whether  real  or  personal,  not  herein  before  given  or 
|iave  t^e  Sur-  disposed  of,  |  |^ve,  devise,  and  bequeath,  the  s 
render  snp-  to  Chiding,  to  hold  to  him,  his  heirs,  executors,  ad-7 
plied*  ministrators,  and  assigns,  for  and  during  sucji  terau 

an4 
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(83)  8tat  29  Ch.  1%,  q.  3. 
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and  estates  as  the  testator  might  by  his  Will  create ;  in 
trust,  his  wife  Mary  to  receive  and  take  the  rents^  issues* 
dividends*  and  profits,  thereof  to  her  own  use,  for  and 
during  the  tend  of  her  natural  life,  whether  she  shotdd 
be  covert  or  otherwise,  that  she  might  maintain  the 
children(85);  and  in  case  she  should  die,  leaving  no 
issue,  then  upon  trust  from  and  immediately  after  the  de* 
ce^  of  his  wife,  for  his  trustee,  his  heirs,  executors,  and 
administrators,  to  release,  assighj  and  convey,  hb  said 
real  and  personal  estate  to  his  brother  Charks  Mundy; 
to  hold  to  him,  his' heirs,  executors,  and  administrators^ 
for  ever ;  and  in  cade  Charles  Mundy  should  not  be  living 
at  his  decease,  or  should  die  in  the  life  of  his  (thcS  tes- 
tator's) wife,  then  to  release,  &c.  his  said  real  and  per- 
sonal ^tate,  with  all  the  arrears,  according  to  the  ap- 
pointment of  his  wife  by  Will ;  in  which  event  he  gave 
her  power  to  make  such  Will  and  disposition  of  all  such 
real  and  personal  estate.  The  testator  appointed  his 
wife  and  Goldmg  executors* 

The  testator,  Hugh  Mundy  the  younger,  died  in  1782^ 
without  leaving  issue;  leaving  his  wife  and  brother^ 
surviving*  Charles  Mundy  ^ed  in  1795,  without  issue; 
and  not  having  dbne  any  act  to  bar  the  entail.  Mary^ 
the  widow  of  Hugh  Mundy  the  younger,  married  Henry 
Church ;  and  they  filed  the  biO ;  praying,  among  other 
things,  that  the  Plaintiff  Mary  Mundy  may  be  declaK4 
entitled  under  the  Will  of  the  testator,  Hugh  Mundy 
the  younger,  to  the  reversion  of  the  copyhold  estates| 
expectant  upon  the  death  of  Charles  Mundy  without 
issue. 

The  testator,  Hujgh  Mundy  the  younger,  had  not  made 
a  surrender  to  the  use  of  his  Will*  The  &ct,  whether 
he  had  any  fireehold  estate,  that  could  be  the  subject  of 

devisci 

(86)  The  words  that  she  Probate  of  the  Will,  pro- 
might  maintain  the  chil-  duced  upon  the  Appeal,  post, 
dreu''  are  Uken  from  the    Vol.  XV,  396. 
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devise,  was  disputed.  AH  the  other  relief  was  abaii^ 
doned  at  the  hearing. 

.  ♦  The  steward  of  the  manor  of  Barking  by  his  de- 
positions stated,  that  copyhold  estates  in  that  manor 
may  be  limited  in  tail,  with  remainders  over;  whick 
may  be  enjoyed  upon  failure  of  issue  of  the  tenants, - 
holding  in  tail;  unless  such  estates  tail  are  barred  by 
surrender  or  recovery  in  the  Courts  of  the  manor. 
The  deponent  farther  stated,  that  Charles  Mundy  held 
to  him,  and  bis  heirs  of  the  lord  of  the  manor  custo- 
mary tenements  in  Greai  Ilford,  within  the  said  manor; 
and  It  appears,  Hugh  Mundy,  the  younger,  was  upota 
the  death  of  Charles  admitted  to  the  said  premises  as 
his  heir.  He  ako  stated,  that  the  custom  of  barring 
estates  tail  and  remainders  in  the  manor  of  Barking 
is  byaurrender,  and  recovery  suffered  in  the  Courts  of 
the  manor;  and  it  does  not  appear  by  the  Court  Rofls, 
that  any  surrender  was  made,  or  recovery  suffered,  by 
Charles  Mundy  of  his  copyhold  estates,  held  of  the 
manor  of  Barking.  The  deponent  farther  stated,  diat 
he  knows  of  no  custom  in  that  mmor,  wjliich  requires  a 
surrender  to  the  uses  of  <a  Will,  in  order  to  pass  ood- 
tingent  remainders  *  or  reversions  of  copyhold  landa 
in  the  manor  :  such  remainder  or  reversion  bemg,  aa 
the  deponent  apprehends,  an  interest  only,  and  not 
a  tenancy  in  possession  so  as  to  be  the  object  of  aars 
render,  .  . 

•  • 

Mr.  Alexander  and  Mr.  Cooper,  for  the.Pla]nti& 
Upon   the   question,   whether  the  Will  of  Hu^ 
Mundy,  the  younger,  passes  the  reversion  in  fee,  ex- 
pectant upon  the  determination  of  the  estate  tail  of 
Charles  Mundy,   the  objections  are,   that  copyhold 
estate  is  not  expressly  given ;  and,  that  there  is  .  do 
surrender  to  the  use  of  the  Will.   In  the  instance  of  a 
devise  to  a  wife,  the  intention  being  cfistin^y  marked. 
Court  woukl  supply  the  want  of  a  surrender ;  ad- 
mitting 
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nitting  the  distinction  between  that  case  and  that  of 
creditors ;  for  whom  the  most  general  phrase  is  sufficient* 
That  doctrine  however  applies  only,  where  the  testator 
ought  to  have  surrendered  to  the  use  of  his  Will :.  but, 
where  the  surrender,  was  not  necessary,  the  effect  of 
the  words  will  be  precisely  the.  samoi  as  if,  when  ner 
cessary,  it  was  duly  made.  In  some  manors  it  is  usual 
to  surrender  even  a  reversion  upon  an  estate  t&il ;.  tod 
where  such  a  custom  prevaib,  a  surrender  is  necessary 
to  enab)e  the  reversioner  to  devise.  .  B)xt  in  this  manor^ 
according  to  the  evidence  of  the  steward,  there  n  no. 
such  custom :  the  reversioner,  not  being  entitled  to  adr 
mission,  cannot  surrender :  the  reversionary  interest 
therefore  passes  by  WiU  as  effectually  as  an  estate  i^i 
possession,  surrendered ;  and  any  Will,  that  is  sufficient 
to  pass  ,  personal  estate,  will  pass  copyhold  estate :  Carey 
Askew (S6):  copyhold  estate  not  being  within  the  Sta- 
tute of  Frauds  ( 87 ). 

Mr.  Richards  and  Mr.  Roupell^  Mr.  Fonblanque, 
Mr.  W.  Agar,  and  Mr.  ParJter,  for  the  De- 
fendants. 

According  to  the  general  Uw  of  copyhold3  the  rever- 
sioner may  be  admitted ;  and  may  surrender.  But  it.  is 
enough  to  say  upon  this  Will,  that,  the.  testator  having 
freehold  estate,  as  well  as  copyhold,  these  word^  will 
not  reach  the  latter ;  which  is  not  surrendered ;  and,  if 
there  is  fireehold  estate,  will  not  pass  by  general  words. 
Bifas  V.  Byas  ( 88 ).    Gibson  v.  Lord  Montfori  ( 89 

Mr.  Alexander,  in  Reply,  enforced  the  proposition,, 
that,  though  copyhold  estate,  under  such  circumstances 
as  to  be  the  subject  of  a  surrender,  if  not  surrendered, 

wi\l 

(66)  2  nm  a  C.  SS.  PraU,  post.  Vol.  XIII,  168. 

(87)  SUt.  29  Ck.  II.  c.  3.         (89)  1  Fe«. .  485. 

(88)  2  Ves.  164.   Judd  v. 
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1806.  win  not  pass  by  genersl  words,  that  is  confined  lo  tliaf 
Chvbch  *       ^  eqiutable  estatCi  a  tevenion,  or  any  other 

species  of  interest,  which  cannot  be  the  subject  of  a 
MuNDY.     surrender,  wiQ  pass  by  general  words ;  whe&er  there  is 

freehold  estate,  or  any  other  interest,  upon  which  die 

words  may  operate,  or  not. 

The  Master  of  the  Rolls  desired  to  have  authority 
/  in  support  of  that  proposition ;  observing,  that  the  sur- 
render shews  an. intention  to  pass  the  estate;  but  no 
inference  can  arise  from  doing  nothing,  where  it  is  not 
necessary  to  do  any  thing.  If  there  is  no  surrender, 
intention  is  out  of  the  question.  The  WiQ  does  not  pass 
the  copyhold,  if  not  surrendered. . 


JuM^mh.  For  the  Plaintiffs,  Car  v.  Etlis(m(90),  and  ChreenhtU 
V.  GreenhiU  (91 ),  were  cited :  but  it  was  admitted,  that 
Lord  Hardwiche  reasoned  upon  the  particular  drcum- 
stances. 


The  Master  of  the  Rolls. 
iKMeSdct  In  this  case  the  only  question,  that  was  argaei,  b 
whether  the  Plaintiff^,  Mrs.  Church,  is  entitled  under  the 
Win  of  her  first  husband,  Hugh  Mundy  the  younger,  to 
€he  copyhold  estate,  in  which  he  had  a  reyersionary 
interest,  subject  to  the  estate  tail  of  his  brother  Charles 
Mundy,  It  is  admitted,  that  no  surrender  whatsoerer 
Was  made  by  Hugh  Mundy,  the  younger,  of  any  copj* 
hold  estate ;  and  it  is  maintained  by  the  Plaintiffs,  ^at 
no  surrender  could  be  made ;  as  he  had  only  a  reyer- 
rfonary  interest ;  and  that  interest,  like  an  equitable  in- 
terest, might  pass  by  aWOl  without  any  surrender.  •  No 
authority,  establishing  that  proposition,  has  been  died ; 

#.  and 


(90)  3  Atk.  73. 


(91)  2Feni.  079.  Pre.  €A.  330. 


CAS£S  m  CHANCERY. 


431 


iihd  I  take  the  law  to  be  otherwise  settled  by  Oyppin  v. 
Bwmey  ( 92 Amcelme  v.  ^mcelme{9A\  and  many  othef 
cases;  estabUshing,  that,  the  admittance  of  the  particu* 
jar  tenant  beiqg  an  adndttance  of  the.  reinainder«man» 
)the  latter  may  pass  Ins  interest  by  surrender. 

In  this  instance  according  to  ihie  evidence  of  the 
steward  Charles  Mmdy,  who  was  only  tenant  in  tail  of 
the  copyholdi  was  admitted  as  tenant  in  fee.  But  that 
makes  no  di£ference  whatsoever:  the  admittance,  in  what- 
ever terms  made,  always  enuring  according  to  the  title : 
Charles  therefore  being  only  tenant  in  tail,  and  his 
brother  Hugh  having  the  remainder  in  fee,  it  operated 
as  an  admittance  of  Charles  to  his  estate  tail,  and  of 
Hugh  to  his  remainder.  There  was  no  surrender  of 
the  remainder  in  fee  to  the  use  of  the  Will.  Of  course 
it  does  not  pass. 

The  question  then  is,  whether,  this  being  the  case  of 
a  wife,  the  want  of  a  surrender  is  not  to  be  supplied. 
That  depends  upon  tiie  point,  whether  according  to  the 
true  construction  of  this  Will  the  intention  of  the  testa^ 
tor  was,  that  this  estate  should  pass.  My  opinion,  in-- 
dependent  of  tiie  consideration,  whether  there  is,  or  not, 
any  freehold  estate,  to  which  the  words  could  apply,  is, 
that  it  clearly  appears  not  to  have  been  the  intention  of 
this  testator  to  comprehend  this  reversionary  interest  in 
the  copyhold;  and  that  from  die  mode,  in  which  the 
limitation  is  expressed,  by  very  general  words,  gpving  all 
the  residue  of  his  real  and  personal  estate  to  his  wife 
for  life,  and  after  her  decease  to  his  brother  Charles 
Mundy  in  fee,  the  testator  clearly  could  not  intend  to 
comprehend  in  that  devise  any  estate,  but  such  as  his 
wife  might  first  take  for  life,  and  Charles  Mundy  toSL^i 

enjoy 

(92)  C!ro.  Eliz.  604.  Vol.  XIII,  240,  and  the  re- 

(03)  CVu  Jac  31.  See  Lord    ferences  in  the  note,  249. 
JCciinii^loii  V.  Mamell,  post. 
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enjoy  afterwards.  It  is  impossible,  that  this  copyhold 
estate  could  be  taken  in  that  order :  £3r  until  the  death, 
of  CharleSy  and  without  issue,  the  reversionary  interest 
could  not  fall. in.  .  Afterwards,'  it  is  .true,  he  makea  a 
provision  for  the  depth  of  Charles  in  the  life  of  his  wife; 
but  in  that  event  disposes  only  of  his  "  said  real  and 
personal,  estate."  That  is  the-  estate  his  wife  was 
intdrided^  to  take  for  life,  before  his  brother  Charles 
could. enjoy. it;  which  could  not. be  an  estate,  that  she 
could  not  take  till  after  the  death  of  Charles.  It  seems 
therefore  from  the  limitation,  that  the  testator  could 
not  intend  to  include  in  the  devise  this  reversionafj 
interest. 

In  Roe  V.  Avis  (94*)  a  similar  construction  was  upon  a 
similar  principle  given  to  a  resi4uary  devise.  The  re- 
siduary words  were  large  enough  to  in(jude  evory  poa- 
sible  interest.  But  it  was  held,  that  a  reversionary  in- 
terest did  npt  j>ass  on  account  of  the  application  of  Ac 
residuary  estate  directed;  shewing,  that  the  .testatrix 
could  not  have  had  in  contemplation:  that  remote  rever* 
sionary  interest. 

My  opinion  therefor^  is,  without  any  inquiry,  whidi 
otherwise  would  have  been  necessary,  that^it  was  not  tbp 
intention,  of  this  testator  to  comprehend  in 'this  residuary 
dbposition  this  reversionary  interest  in  the  copyhdUi 
estate.  The  consequence  is,  the  whole  of  the  Bill  mu$t 
be  dismissed;  and  it  must  be  dismissed  with  costs;  for 
the  Bill  is  much  incumbered  with  demands,  whick  it  was 
found  impossible  to  support. 


The  Bill  was  dismissed  with  costs  (95). 

(M)  4  Term  Rep.  6D5;  and,  that,  as  to  persoDal  es- 

(05)  On  the  Appeal,  post,  tate,  whatever  is  not  disposed 

Vol.  XV,   996.    Ikiqairies  of,  however  that  may  happen, 

were  directed  to  ascertain,  falls  into  the  residue,  9  Jfer. 

whether  there  was  freehold  393,  3. 

estate :  see  2  Ves,  4r  Bea.  197 ; 
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Rolls. 

WIMBLES  V.  PITCHER.  1806. 

Jvne 

rpHOMAS  WIMBLES hyhisWm,  giving  some  part  Under  a  ro- 
of his  real  estate  to  two  of  his  nieces,  one  of  whom  MuBTy  be- 
was  the  daughter  of  one  of  his  surviTihg  brothersi  in         ^  "  ^® 
fee^  as  tenants  in  common,  gave  all  his  personal  estate,    ^  equal  de- 
and  the  residue  of  his  real  estate,  to  his  executors,  upon  <«       »  ^^^^ 
trust  to  sell,  and  pay  his  legacies.    The  testator  then  thers  entitled, 
gave  several  legacies  to  his  brothers  and  their  children,  excluding  ne- 
and  others  of  his  nephews  and  nieces,  children  of  de-  phews  and 
ceased  brothers  and  sisters ;  and  he  gave  and  bequeathed  lueces. 
the  rest,  residue,  and  remainder,  after  paying  all  his 
testamentary  and  funeral,  expences,  in  the  followihg 
terms: 

'     To  my  next  of  kin  in  equal  degree  share  and  share 
"alike/' 

The  Bill  was  filed  by  the  two  surviving  brothers  of  the 
testator,  and  the  infant  child  of  one  of  them,  a  legatee 
of  30/.,  for  an  account,  and  a  dechurationi  as  to  the 
residue;  which  was  claimed  by  the  testator^s  brothers 
exclusively* 

Mr.  Richards  and  Mr.  Cooke,  for  the  Plaintiffs,  the 
brothers  of  the  testator^  contended,  that  the  words,  in 
which  this  residuary  disposition  is  expressed,  amount  to 
a  nomination  of  the  testator's  brothers:  and  that  he' 
was  aware  of,  and  intended  to  prevent,  the  effect  of  the 
Statute  (96):  the  plain  meaning  of  the  words    in  equal 

d^ree'* 

(06)  Stat  22  &  23  Ch.  II.  c.  10. 
Vol.  XII.  EE  * 
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"  degree"*  as  a  description  of  relations,  is  nearest  re- 
lations ;  which  description  the  nephews  and  nieces  would 
answer  if  the  brothers  were  dead. 

Mr.  Johnson  for  Defendants,  children  of  deceased 
brothers,  insisted,  that  the  distribution  should  be  ac- 
cording to  the  Statute ;  and  that^  the  brothers  being  par- 
ticular legatees,  the .  testator  would,  if  he  intended  his 
brothers  to  take  the  residue,  have  given  it  tb  them  ex- 
pressly. 

The  Master  of  the  Rolls* 
The  question  is,  what  the  testator  meant  by  the  words, 
in  equal  degree.**  Upon  the  Defendant*8  construc- 
tion those  words  must  be  left  out.  Unless  some  meaning 
and  operation  are  ^ven  to  them,  they  must  be  atmck 
out  of  the  Will.  The  nephews  and '  nieces  are  en- 
tided  under  the  Statute  by  representation,  not  as  in 
equal  degree.  No  distinction  arises  from  the  drcum- 
stance,  that  the  brothers  are  named  as  legatees^  for  they 
are  all  named. 

Declare,  that  the  Plaintifi,  the  surviying  brothers 
the  testator,  are  entitled,  as  next  of  kin  in  equal  de- 
gree within  the  intention  of  this  Will  (97). 


(07)  Post;  Smith  r.  Campbell,  Vol.  XIX,  400.  Jbmu 
lMadd.de. 
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Rolls. 

PALEY  t>.  FIELD.  ^  1806. 

June  27th. 

J^ICHARD  PALEY  and  the  Plaintiff  JbAn  (rreen   Surety  for  in- 

Pa/^y  executed  a  joint  bond,  dated  the  S4th  of  demnitj  to  a  li- 

December,  1799,  to  the  Defendants,  who  are  bankers,  in  "^^^  amoonf, 

the  penal  sum  of  3000/.;  with  condition;  reciting,  that 

Richard  Paley  had  kept  an  account  with  the  Defendants^  ^^.^ 

as  his  bankers ;  and  to  secure  the  re-payment  of  all  and  ^^^^  entitled 

every  such  sum  and  sums  of  money,  as  then  had  been  to  dindends 

or  should  hereafter  be  advanced  by  them  to  Richard  upon  proof  by 

Paley  or  his  partners,  he,  and  the  Plaintiff  as  his  surety,  the  creditor 

agreed  to  give  their  joint  bond ;  and  it  was  declared,  tht^t  "^der  the 

if  they  or  either  of  them,  &c.  should  pay  all  such  sum  ^^^f^y  of 

and  sums  of  money  as  the  bankers  either  had,  or  should,  jebto "°  sub^ 

or  mighty  at  any  time  hereafter  pay,  advance,  or  disburse,       {Ec  parte 

with  interest  and  commission,  on  account  of  or  for  the  Turner,  ante, 

use  of  Ricliard  Paley,  or  any  person  in  partnership  with  Vol.  Ill,  243), 

him,  whether  by  bill  of  exchange  or  otherwise,  and  also  to  a  deduction 

if  Richard  Paley  and  the  Plaintiff,  or  their  heirs,  exe-      the  propor- 

cutors,  or  administrators,  should  from  time  to  time  upon  ^^^^ 

demand  pay  to  the  bankers  all  such  other  sum  and  sums       ,  ^^^^  *J*® 
1  ,     , ,  -     ;  .     ^^    residue  of  the 

of  money  as  then  were  or  should  be  due  or  pwmg  by  ^^^^  proved 

Richard  Paley  or  other  persons  as  aforesaid  to  the  bankers,  beyond  that, 

or  in  any  other  manner,  or  upon  any  other  account  what-  for  which  the 

soever, .  then  the  obligation  to  be  void ;  with  a  proviso,  Surety  was  en- 

declaring,  that  the  Plamtiff,  his  heirs,  &c.  should  not  p^®^'  suppos- 

be  answerable  for,  or  liable  to  pay,  by  virtue'  of  the 

condition  of  the   said  bond,  on  account,  of  Richard  x^eSuret 

Paley  or  his  partners,  as  aforesaid,  his  heirs,  &c.  any       entitled  to 

sums  of  money  to  a  larger  amount  than  the  sum  of  the  bene6t  of 

1500/.  with  interest  from  the  time  the  same  should  be  proof  against 

demanded :  the  meaning  of  the  parties  being,  that  the  other  estates 

bankers  should  not  be  indemniBed  by  the  Plaintiff  by  "P^°  »  disUnct 

EE  2  virtue 
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virtue  thereof  for  any  loiss,  which  they  should  sustain  by 
giving  credit  to  Richard  Paley,  or  any  partner  with 
him,  as  aforesaid,  beyond  the  sum  of  1500?.  and  interest^ 
any  thing  therein  contained  jto  the  contrary  notwith- 
standing. 

Ih  May  1803  a  Commission  of  Bankruptcy  issu^ 
against  Bichard  PcUey.  The  Defendants  were  admitted 
luider  that  Commission,  as  creditors  upon  the  bond  to 
the  amount  of  3000/.  They  also  proved  under  a  Com- 
mission against  Smith  and  Ashion  upon  bills  of  exchange, 
drawn  by  Hichard  Paley,  and  accepted  by  them.  Upon 
the  18th  ot  January,  1804,  the  Plaintiff  paid  the  De- 
fendants.the  sum  of  1500/.,  with  interest  from  July  pre- 
ceding; at  which  time  they  made  the  ^demand.  A 
dividend  of  2s.  in  the  pound  .was  received  by  the  De- 
jfendants  under  the  Commission  against  Richard  Paley. 
They  al^o.  received  dividends  of  Ss.  6d.  under,  the  other 
Commission. 

The  BiQ  prayed  an  accoimt  of  the  dividends  received 
under  both  Commissions ;  and  that  the  future '  dividends 
may  be  assigned  to  the  Plaintiff. 

The  •  Defendants  by  their  answer*  insisted^  that  they 
were  entitled  to' apply  the  sum  of  1500/.,  deceived  fi«m 
the  Plaintiff,  as  far  as  that  will  extend,  to  satisfy  t&e 
loss  they  may  ultimately  sustain  by  the  bankruptcy  of 
Richard  Paley ;  and  that  they  are  entitled  to  receive  and 
apply  the  dividends  paid  upon  the  whole  debt,  proved  by 
them  under  the  Commission,  until  they  shall  receive 
full  satisfaction  upon  the  debt  due  to  them  from  Richard 
Paley ;  which,  including  the  boild,  exceeded  8000/. ;  for 
which  sum  they  were  admitted  creditors. 


Thef 
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'   They  represented,  that  the  bills,  accepted  by  Smith  1806. 
and  Athton,  had  no  coimection  with  the  bond,  executed 
by  the  Plaintiff,  except  as  they  were  securities  for  the  ^ 

general  account  of  Richard  PcUet/.  Field.. 

Mr.  Bichards  and  Mr.  Huddlestonef  for  the  Plaintiff. 
If  this  had  been  a  single  transaction,  there  can  be  no 
doubt,  that  the  ob%ees  in  the  bond,  having  received 
the  dividends,  would  be  trustees  for  'the  surety;  who 
paid  the  debt.  It  happens,  however,  that  the  obligees 
have  an  ulterior  demand  beyond  the*  sum  of  1500/.  But 
the  principle  is  the  same.  Recovering  the  siun  of  1500^ 
from  the  surety,  and  proving  under  the  Commission  a 
debt,  including  that  sum,  they  must  apportion  the  divi- 

*  dends,  so  as  to  give  the  surety  his  proportion  of  the 
dividend  upon  the  whole,  so  proved :  the  right  of  the 
surety  to  a  proportion  of  the  dividend  .standing  upon 
the  same  principle  as  his  right  to  the  whole,  if  there  was 

'  no  farther  debt; 

Great  difficulty  arises  upon  this  point  from  the  ease 
Ex  parte  Turner  ( 98 ) ;  in  which  Lord  Loughborough  de- 
cided, that  the  principal  credifor  has  a  right  to  the  pro- 
portion of  the  dividend,  which  he  would  have  received 
upon  the  residue  of  his  debt,  if  the  debt,  for  which 
the  surety  was  answerable,  had  been  expunged.  That 
case  is  not  supported  by  principle ;  and  is  disapproved 
by  Lord  Eldon  in  Ex  parte  Rushforth  ( 99 ).  Lord  Lough- 
borough gives  no  reasons  for  his  judgment;  and  that, 
which  is  assigned  by  Mr.  CuUeni  100),  is  hot  satisfactory. 
Suppose,  the  surety  should  not  choose  to  come  in  under 
the  Commission ;  and  he  is  not  bound  to  come  in ;  the 

bankrupt 

(08)  Ante,  Vol.  Ill,  243.      followed  tliat  case. 
(99)  Ante,  Vol.  X,  409.       (100)  CuUens  Bank.  Law, 
The  Lord  Chancellor  finally  157. 
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bankrupt  tnight  be  compelled  to  pay  the  debt  twioe :  firat 
by  diyidends  under  the  Commission,  and  afterwards  dpe 
whole  to  the  surety.  Lord  EUon  said,  the  case 
parte  Wildman('l)  decided  only,  that  a  bill-holder  has 
a  right  of  action  against  the  drawer,  acceptor,  and  in- 
dorsers;  and  may  .go  agunst  all,  until  he  has  .receiTed 
SOs.  in  the  pound ;  and  that  case  and  Ex  parte  Watr 
laee{»)  are  at  variance.  The  Plaintiflf's  light  to  the 
dividend  under  the  Commission  against  Smith  and  Askiam 
is  also,  dear;  unless  the  debt  proved  against  their  estate 
was  a  distinct,  separate,  independent,  debt;  not  forming 
any  part  of  the  1500/. 

Mr.  Alexander  and  Mr.  Bell,  for  the  Defendants, 
l^his  is  a  very  important  point;  for  upon  this  argu-- 
ment  j  founded  upon  misapplication  of  a  dear  and  esta- 
blished principle,  there  is  no  form  of  words,  by  whidi  a 
surety  can  contract  an  engagement  for  the  deficiency  to 
the  prindpal  creditor.  Whatever  may  be  the  number  jof 
names  upon  a  bill,  the  holder  may  prove  against  the 
estates  of  aU,  who  become  bankrupt,  and  may  go  against 
all,  who  remain  solvent,  until  he  has  received  20s.  in  the 
pound :  and  no  one,  paying  part  of  the  debt,  can,  while 
one  6hilliAg  remains  due,  call  upon  the  holder  to  assign 
the  benefit  of  the  security,  or  that  charge  upon  any  of 
the  other  estates,  imtil  the  full  amount  has  been  paid  tp 
him.  No  such  equity  subsists,  in  that  case;  and  diat 
proposition  is  not  cfonfined  to  the  case  of  bills;  extendt- 
ilbg  to  bonds  also.  The  creditor  is  entitied  to  sue  all  the 
parties  liable  by  the  instrument;  and  no  one,  having  paid 
a  part,  can  call  for  an  assignment  of  the  proof  against 
the  others.   This  proposition,  standing  upon,  principle, 

and 

a)  1  Atk.  109.  1  Cooke's  (2)  1  Cooke's  B.  L.  165. 
JET.  L.  151.  8th  edit.  173,  4.     gib  edit.  170. 
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«iid  iestablished  by  inaiiy  aothoritito^  as  confined  to  CBBes, 
where  the  engagement  of  the  surety  is  commensurate 
with  that  of  the  principal^  is  not  the  subject  of  dispute. 
It  must  also  be  admitted,  that»  where  the  engagement 
of  the  surety  is  perfecdy  separate  and  distinct,  has  np 
cqnnection  with  or  relation  to  more  extensive  engager 
ments  of  the  principal  with  the  creditor,  the  surety  may 
have  4be  benefit  of  the  proof  made  by  the  creditor; 
though  something  remtdns.  due  to  him  ;  and  that  is  the 
utmost  extent  the  argument  in  favour  of  the  siurety 
can  go. 

The  case  Ex  parte  Turner  {S)  i8  an  authority  in 
vour  of  th^  surety  to  that  extent ;  v  though  against  him 
upon  the  subordinate  question ;  tp  which,  if  that  propo- 
sition should  be  determined  in  his  favour,  the  credit<nr 
must  resort  In  that  case  the  engagement  of  the  surety 
was  a  transaction  perfectly  separate  and  distinct.  Not* 
withstanding  what  he  had  done  was  connected  with  the 
demand  for  the  general  balance,  due  to  tlie  bankers,  his 
engagement  was  confined  to  the  particular  bills.  Lord 
Loughborough  with  some  nicety  held  him  entitled  to 
prove;  for,  those  bills  being  paid,  the  debt  with  refer- 
ence  to  the  creditor  ought  ta  be  expunged :  but,  as  the 
effect  of  that  relief  to  the  surety  woidd-be  by  increasing 
tile  diyidend  to  diminish  the  fimd,  would  not  permit 
him  to  hold  it  to  the  prejudice  of  the  creditor,  by  de» 
priving  him  of  the  increased  dividends,  which  he  wouCi 
have  received,  if  the  proof  of  that  debt  had  been  ex- 
punged. That  authority  tiierefore  proves,  that  the  right 
of  the  surety  cannot  statnd  in  competition  with  the  prin** 
d^ereditor. 

In 


(d)  Ante,  Vol.  Ill,  248. 
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.  In  all  these  caseci  however/  in  whicfar' this  relief  liai 
been  given  to  the  surety,  the  engagements  were  perfiMStly 
commensurate;  for  though  in  that  case  the  debt  to  die 
creditor  exceeded  the  extent  of  the  sunet^s  engage- 
menty  the  transactions  were  perfectly  separate.  It  is 
said',  but  no  authority  is  produced,  that  hi  a  case  of  this 
nature  the  principle  is  the  same.  If  the'  surety  engages 
with  the  creditor  in  terms;  which  imply,  that  the  ad- 
vances of-  the  creditor  shall  not  exceed  a  specified 
amount,  and  the  creditor  does  afterwards  exceed  that 
amount,  the  particular  stipulation'  between  the  surety 
and  the  creditor  might  have'  the  effect  of  limiting  the 
demand,  as  between  them ;  and  that  brings  it  to  the  or- 
dinary case  of  a  bill  or  bond,  upon  the  acknowledged 
Law ;  and  that  is  the  spirit  of  the  decision  in  Ex  parte 
Rushfdrth{4^)i  in  which  Case  Lord  Ekkm  followed  Ex 
parte  Turner ^  upon  the  principle,  that  there  was  A  stipu* 
la^tion  between  the  buikers  and  the  surety,  that  the  for- 
mer should  not  advance  more  than  the  amount  of  the 
bond;  and,  a3  against  the  sUrety,  they  were  not  per- 
mitted to  say,  that  more,  had  been,  advanced.  P^itaps 
some  doubt  may  be  entertained  upon  the  justice  of  the 
inference,  whether  such  was  the  nature  of  the  stipuhf- 
tion.  But,  whether  that  is  so,  or  not^  it*  clearly  wss 
the  ground  taken  by  Lord  Eldon ;  that  no  inore  was  to 
be  advanced  than  the  specific  sum;  and  the.  surety 
should  not  by  advances  to  a  greater  amount  be  depiifed 
'6i  aU  his  equities. 

But  in  this  case  the  stipulation  is  different.  *It  was 
clearly  understood,  that  larger  advances  were  t0  be 
made ;  and  the  surety  undertook  to  pay  any  defideney, 
t|iat  might  arise  after  application  of  all  the  eflGects,  which 
^  the 


(4)  Ante,  Vol.  X,  409. 
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'  Ih^  creditor  might  happlen  to  ha¥e.   The  true  con-  .l€|Oe. 
etructioB  of  the  proviso  is^  that  the  creditor  should  not  p^ley 
be  indemnified  beyond  the  sum  of  1500/.    In  such  a 
case/ the  surety  engaging  to  make  good  the  deficiency,  IimJU 
the  creditor  has  not  the  benefit  of  his  engagements  unless 
he  is  allowed  to  apply  all  other  effects  first,  and  then  to 
come  upon  the  surety  for  the  deficiency.  .  I£  in  Ex  parte 
Rushforth  thatwa^  a  breach  of  the  stipulation,  the 
stipulation  -  in  this  case  to  that  effect  ia  express;  that 
more  advances  Were  to  be  made  ;  and  the  object  of  the 
bond  with  a  surety,  was  only  to  bring  the  bankers  ,  home 
at  last.    It  is  said,  that  if  the  surety  has  not  this  benefit, 

.  the  bankrupt  may  be  twice  charged.  In  many  situations 
the  bankrupt  is  exposed  to  that  hardship;  being  liable 
after  his  estate  has  paid,  by  dividend  :•'  but  if  that  folbws 
from  the  nature  of  security,  the  objection  cannot  have 
any  weight. 

In  Ex  parte  FFborf( 5)  Lord  Tlwrhw  acted  upon! the 
distinction,  that  the  payment  was  before  the  bankruptcy, 
creating  therefore  a  positive,  substantive,  debt  at  that 
time,  distinguished  in  that  respect  from  a  payn^nt  after 
the  bankruptcy :  in  the  one  a  legal  demand  subsist- 
ing against  the  estate ;  in  the  other  only  the  equity  we 
are  now  discussing.  If  the  proposition,  upon  which  this 
Bill  is  filed,  can  be  supported.  Lord  Eld&n  would  not 
have  determined  Ex  parte  RUshforth  upon  the  narrow 
ground  upon  which  that  case  is  ultimately  put,  that  in 
consequence  of  the  want  of  notice  the  creditor  had  not 
a  right  to  swell  the  demand  beyond  10,000/.  This 
case,  stands  clear  of  that  decision;  which  raises  an-  in- 
.  ierehce,  that  .in  such  a  case  as  this  the  surety  has  .  not 

the 

'  (5)  Before  Lord  Thxarlow^     Lord  EUm,  ante,  VoL  X, 
12th  Dec.  1701.   Stated  by    415,  in  £v  parte /ii»A/ar<A. 
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.  1800.  die  Equity^  insisted  on  by  this  BiH  The  efibet  of  the 
■p^^Y  ^^^^Toaent,  contracted  by  this  surety^  isi  not  nierdy  to 
^  be  liabk  for  the  first  advances  to  the  extent  of  150(NL> 
f  XSLD,  but  ah  engagement  of  indemnity,  to  a  lunited  amofmtf 
against  any  loss  the  bankers  mi^t  ultimately  sufbr. 
The  proviso  is  to  be  understood,  not  as  limiting  the 
credit  to  the  sum  of  1500/.,  but  as  cutting  down  the 
extent  of  the  engagement  by  the  syrety^  meaning  him 
to  be  liable  to  the  extent  of  that  sum,  whatever  advances 
may  be  made  according  to .  the  condition  of  the  bmkL 
The  whole  must  be  taken  together:  the  first  engage- 
ment being  unlimited  in  extent ;  but,  taken  with  the 
proviso,  amounting  to  a  contract  of  indemnity  to  the 
extent  of  that  sum ;  and  in  that  respect  diBtinguished 
firom  Ex  parte  Jtushforih  ;  where  Lord  Eldan  infisrred, 
that  the  engagement  was  not  to  go  beyond  10,OOOliL 
AU  these  cases  proceed  upon  the  principle,  that  the 
debt  would  be  gone,  if  not  preserved  by  the  Equity  of 
the  *surety.  The  proper  mode  therefore  of  trying  this 
is  to  consider,  whether  the  assignees  could  insist  upon 
having  the .  proof  expunged ;  and  the  Law  is'  clear,  that 
if  various  securities  are-  held  for  one  general  debt,  not 
separately  applicable  to  particular  parts,  the  bankrupt 
estate  cannot  have  any  part  of  the  proof  expunged  ia 
consequence  of  the  payment  of  anyone  of  the  seen* 
rities;  which  are  all  liable  for  the  whole.  Thb  is  a 
security  for  the  whole  'debt;  not  ipr  a  particular 
part. 

The  Plaintifi*  contends,  that  he  is  entitled,  not  ion^ 
to  the  dividends  fix)m  Paley's  estate,  but  also  to  dhri* 
dends  upon  the  biUs  accepted  by  the  othier  bankrupts. 
But  that  is  a  distinct  transaction.  They  were  sepa- 
rate, independent,  sureties :  the  Plaintiff^  in  respect 
of  his  bond :  Smith  and  Ashton  to  the  extent  of  their 
acceptances. 

Mr. 
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Palbt 

9* 


Mr.  Richards,  jsk  Beply .  1900. 
Every  suretyatup  is  in  truth  a  contract  for  indemnity. 
The  surety  might  have  compelled  the  bankers  to  put  the 
bond  in  suit  for  1500/.  The  baidoniptcy  cannot  make  FiSLp* 
a  difference.  The  Plaintiflf.  having  been  compelled  to 
pay  the  whole  sum,  for  which  he  agreed  to  be  surety^ 
and  having  a  right  of  action,  if  .  no  bankruptcy  had 
occurred,  shall  in  Equity  be  allowed  to  claim  as  Cestui 
que  trust  to  the  extent  of  what  has  been  received  under 
the  bankruptcy  ;  as  in  .  the  event  of  no  bankruptcy  he 
might  have  compelled  the  creditor  to  sue  the.  principal 
obligor;  or,  having  paid  the  whole, might  have  brought 
an  action  against  th^  principal  debtor.  In  the  particular 
mode,  in  which  this  engagement  is  expressed,  there  is 
nothing  to  prevent  the  relief.  The  conclusion  of  the 
mstrument  brings  it  within  the  principle  of  Ex  parte 
Rushforth  the  stipulation  being,  that  die  Plaintiff  shidl 
not  be  answerable,  or  liable  to  pay,  on  account  of  Richard 
Paley^  nor  the  Defendants  be  indemnified  by  the  Plainr  • 
tiff  for  ai^  loss  they  should  sustain  by  giving-  credit  to 
/ZicAarcf  Pa/i^y,  beyond  the  sum  of  1600/.  • 


TI^  Master  of  the  Rolls. 
I  am  not  able  to  discover  any  substantial  distinction  JuneZMh^ 
between  this  case  and  Ex  parte  Bmhforth.  Indeed 
this  is  the  stronger  and  the  clearer  of  the  two;  as  this 
instrument  marks  more  distinctly,  that  the  sum,  for 
which  the  surety  was  to  be  answerable,  was  as  against 
him  to  be  considered  as  the  whple  amount  of  the  cre- 
ditor's demand.   In  that  case  there  was  no  specified 
limit  to  the  engagement,'  except  what  was  .  implied  by 
*  the  obligation  of  the  bond.   The  undertaking  was  to     [  ^\Mt  ] 
answer  for  all  such  advances  as  the  bankers  nught 

make. 
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Paley 

•  V. 

•  Field. 


make*  hotdEldon  however  inferred  from  the  obKga- 
tion  to  give  notice^  before  there  should  be  a  forfeiture 

•  of  the  bond,  that,  as  against  the  surety,  the  banken 
would  not  be.  entitled  to  say,  they  had  given  Credit  finr 
more  than  the  penalty :  so  as  to  affect  him  in .  any  way 

.by  such  ad4itional  credit.*  Here  that  is  not* left  to  in- 
ference; for  the  jproviso,  which  qualifies -and  controtib 

vail  the  rest  of  the  instrument,  declares  expressly,  that 
the  true  intent  and  meaning  is,  that  the  bankers  shaH 
not  be  indemnified  by  the  Plaintiff  by  viftu^  thereof  for 

.any  loss,  which  '  they  should  sustain  by -giving  credit 
to  Richard  Pideff,  as  aforesaid,,  beyond  the  sum  of 
1500^,  and  interest;  any  thing  therein  contained  to 

>the  contrary  notwithstanding.     I  hardly  know,  how 

.  :the  parties  could  '  have  more  ^  clearly  provided,  not 
merely  that  the  Plaintiff  should  not  be  called  upon 
to  answer  more  than  1500/.,  but  that  with  regard  to 

«him  the  creditor  should  be  considered  as  limited  to 
that  sum.  - 


Then  upon  what  ground  is  the  Equity,  which  the 
-Plaintiff  seeks  by  this  Bill,,  resisted?  Upon  this-  groond 
only,  that  these  Defendants  have  given  cr^it  to  the 
bankrupt  beyond  that  stipulated  sum:  a  case,  .  wiih 
which  by  ea^press  provision  the  Plaintiff  was  to  have 
nothing  to  do.  If  in  consequence  of  those  ulterior  ad- 
vances the  bankers  are  to  keep'  dividends,  of  which 
ihey  would .  otherwise  be  trustees  for  the  Plaintiff,  does 
not  he  contribute  in  effect  to  indemnify  them  ibra  loss 
against  which  it  is  expressly  prpvided  that  h6  shall  not 
be  called. upon  to  indemnify  them:  viz.  a  loss  occa- 
sioned by  their  advancing  more  than  the  sum  of  .1500iL! 
It  is  dear,  that  as  between  these  parties,  that  sum  is  to 
be  considered  as  the  amount  of  the  debt    The  Law, 

resuhing 
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Tesuking  from  that  view  of  the  facts,  is  n6t  a.  subject  of 
controversy  between  the  parties;  for  it  is  agreed-upon 
that  statement  the  Plaintiff  is  entitled  to  the  equity  he 
seeks  by  his  bill,  to  consider  them  .as  trustees  for  him 
of  whatever  dividends  they  draw  from  the  bankrupt's 
estate  on  account  of  this  sum  of  1500/.  As  to  the  othet 
bills,  I  take  it,  that  is  a  distinct  transaction ;  ' and  the 
Plaintiff  has  nothing  to  do  with  them. . 


ie06. 


Palby. 

V. 

Field. 


The  Master  of  the  Rolls  inquired,  whether  in  Ex 
parte  Rushforth  the  Order  allowed'  the  creditors  the 
equity,  that  was  given  in  Ex  parte  Turner  \  and,  the 
order  appearing  to  have  allowed  it,  directed  the  Decree 
in  this  cause  with  the  same  qualification. 


IBOe. 

CRANMfiR,  Ex  parte.  Jufy  Utk, 

IQNDER  a  Commission,  issued,  to.  inquire,  whethef   Retom  to  a 

Henry  Cranmer,  Esq.  is  a  lunatic,  the  verdict.  Commission  of 

found  by  the  Jury,  was,  that  Henry  Crammer  is  so  far  I-^n^cjf  that 

debilitAted      P»'*J^  "  »^ 
far  debilitated 

in  Iu«  mind  as  to  be  incapable-  of  the  general  maDagement  of  his  affairs, 
qnashed;  and*  a  new  Commission  issued:  a  Melius  Inquirendum^  not 
issuing  in  lunacy. 

The  Commission  of  Lunacy  applicable  to  incapacity  from  causes, 
distinct  from  lunacy;  as  old  age :  bqt  the  return,  if  bot  in  the  words 
of  the  Commission,  must  have  eq.uivslent  words;  and  in  such  a  case 
.  the  proper  return  is,  that  the  party  is  of  unsound  mind ;  so  that  he  is 
not  sufficient  for  the  government  of  himself,  &c. 

Privilege  of  the  party,  who  is  the  subject  of  a  Commission  of  Lunacy, 
to  be  present  at  the  execution. 

Order,  that  a  person,  against  whom  a  Commission  of  Lunacy  was 
established,  should  be  delivered  up.  to  the  Committee.  Habea»  Carpus 
not  necessary.' 
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1S06.       debilitated  in  his  mind  as  to  be  incapaUe  df  fhe  general 
^"^^        management  of  bis  affitirs ;  and  ha^  been  in  the 
Cranmbr,  mind  for  six  months  last  past. 


The  return  to  this  Commission  was  brought  before  the 
Lard  ChanceUer  by  two  petitions ;  one  presented  in  the 
name  of  Mr.  Cranmer :  the  other  by  his  next  of  kin.  The 
affidavits  stated  several  instances  of  the  decay  of  this 
gentleman's  faculties ;  appearing  to  be  the  efiect  of  his 
advanced  age. 

.  Mr*  Perceval  and  Mr.  Hart,  in  support  of.  the  Peti- 
tion of  Mr,  Cratmer. 

The  finding  upon  this  Inquisition  is  so  informal,  diii 
a. traverse  cannot  be  taken;  the  legal  right  to  whidi  is 
fully  acknowledged  in  the  cases  Ex  parte  Wragg,  Ex 
parte  Feme{6 ).  In  Ex  parte  Bamsley  ( 7 )  Lord  Hard- 
wicke  notices  the  uncertainty  arising  from  the  latitude 
of  these  findings:,  the  Court  having  departed  from  the 
rigid  terms  of  the  ancient  form,  Lunaticus,  pel  wm{ 
and  held,  that  the  words  substituted  must  be  equivalent: 
aa  ^^Non  Compos  Mentis^  or,  since  the  proceedings  have 
heen  in  English,  **  of  unsound  mind.*'  A  sort  of  parti- 
ctilar^  technical,  phrase  has  therefore  been  adopted.  Bat 
words,  denoting  mere  weakness  of  mind,  upon  which 
there  may  be  different  judgments,  cannot  be  substituted 
for  lunacy,  or  unsoundness  of  mind;  which  latter  de- 
scription has  by  usage  obtained  a  legal,  technical,  import. 
In  this  case  the  traverse  would  be  more  involved  than 
in  any  former  instance,  as  to  his  capiunty  for  the  general 
management  of  his  affairs. 

The  Solicitor  General,  Mr. Richards,  and  Mr.  Wetherett, 
for  the  next  of  kin.  ' 

If 


(0)  Ante,  Vol.  V,  450, 632  ;  see  the  note,  462. 
(7)  V^Aik.  les. 
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If  this  verdict  cannot  besustained,  the  proper  courad  1800. 
teems  to  be  to  direct  a  Melius  Inquirendum.  This  is  a  c^^J^^^^f 
aabject  of  great  importance  with  reference  to  future  ^  pafte  * 
cases.  It  is  perfectly  settled,  that  his  Majesty  will 
interfere  for  the  protec^on  of  persons,  who  are  become 
incapable  of  protecting  themselves ;  though  not  lunatic 
in  the  strict  sense:  the  incapacity  proceeding  only  from 
debiHty  of  mind,  arising  from  affliction,  disease,  or  old 
age ;  who  camiot  be  described  as  Innadcs  in  the  strict 
sense.  The  Court  proceeds  now,  not  upon  the  iBtrict 
common  law  writ,  but  up<m  a  Commission  in  nature 
of  it;-  under-  which  the  description  is  difierent  frorik 
tfiat  in  the  writ.  Blaeketane^s  ( 8 )  definition  of  a  lu* 
Batic,  considered  as  a  proper  object  of  the  interference 
of  the  Lord  Chancellor,  comptiaes  those,  who  are  in- 
capable of  managing  their  own  afl&irs.  There  are  in- 
numerable instances  of  Commissions  (  9 ),  the  objects  *  of 
which  were,  clearly  persons,  not  lunatic  in  l^e  strict 
sense;  the  disorder  arising  from  causes,  thatcodd  not 
possibly  admit  lucid  intervals ;  old  age,  for  instance ;  a 
glimmering  only  of  understanding  left :  a  state,  produced 
by  no  sadden  cause,  but  by  the  gradual  effect  of  time 
upon  the  mind. 

Since  the  case  Ex  parte  Bamsley  the  law  of  the 
Court  upon  thia  subject  has  altered,  according  to  Lord 
Eldon;  who  in  Ridgeway  y.  Darwin  (10)  says,  he  is 
pretty  confidenf.  Lord  Hardwieke  would  not  have  gone 
so  faor;  but  finding  a  course  of  cases,  establishing* 
this  authority,  and  feeling  a  strong  inclination  to  main- 
tain it,  or  that  the  Legislature  should  take  measures  to 
preserve' persons  in  a  state  of  imbecility,  laying  them  as 

open 

(8)  1  Sfack.  Com:  304.         witMn  the  last  ten  years  was 

(9)  A  long  list  of  Commis-  prddoced. 
sions'in  cases  of  this  nature       (10)  Ante,  Vol.  VIII,  65, 

VI,  273. 
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ia06»  open  tq  mischief  as  -insanity^  till  these  decisions,  wese 
Cbakmbr  would  not  alter  them.  If  tihe  law  has.. 

been  altered  in  this  respect,  .  that  Commissions .  are 
granted  - in  cases,  in  which  hoxd  Hardwieie  would  not 
bfiive  granted  tl^em,  and  the  Lord,  ChetnceUor  will  in- 
terfere upon  having  the  facts  of  such  cases  ascertained, 
it  would* be  extraordinary,  that  your  Lordship  should 
decline  to  interfere  upon  those  facts,  stated  by  the  ver- 
dict of  a  Jury;  and  should  require  them,  upon  tfaeic 
oaths  to  state  formalfy  and  technically  a  lunacy,  or 
something  equivalent  in  a.  case,  where  nothing  of  that 
nature  exists:,  if,  a  man  being  in  the  language  otFleia, 
muius.%  surdus^  your  Lordship  is  to  forge  tfaeJmy 
to  call  him  an  ideot  or  a  lunatic.  The  .l%w  is  surely 
in  a  most  inconvenient  state,  if  the  party  is  entitled  to 
protection  under  circymstances,  that  are  not  permitted  to 
appear  upon  either  the  Comihission  or  the  Inquisition ; 
and  the  Jury  are  placed  under  a  necessity  of  ^saying  upon 
their  oaths  that,  which  they  cannot  say  Cimsistently  with 
truth.  It  is  to  be  regretted,  that  the  Lord  ChmceUor 
has  applied  the  prerogative  to  such  drcumstanoes;  kt 
the  necessity  of  the  case  would  have  compelled  the  L^;i»- 
lature  to  interfere.  Upon  these  affidavits  the  jy^fftflmy* 
.  of  loss  of  memory  and  failure  of  intellect  are  such,  ss, 
if  not  to  be  characterised  as  lunacy,  are  a  sure  indica- 
tion of  a  mind  overturned. 

The  Reply  was  stopped  by  the  Court 

The  Lord  Chancellor. 
I  rather  regret,  that  it  did  not  occur  to  me,  tfast 
these,  petitions  stood  for  thia  day;  for  it  is  fit,  that  I 
should  have  collected  my  thoughts,  before  I  decide 
upon  this  very  .mome|itous  subject.  .  Bu^  having  no 
doubt  upon  it,  t  shall  state   my  opinion.  I'thSiik, 

.  there 
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tii^re  ought  to  be  an  Act  of  Parliament  ;  not  fi^m  any 
defect  in  the  jurisdiction ;  but  on  the  immense  moment, 
that  the  Lord  Chaneellor  should  not  assume  an  authority 
that  does  not  belong  to  him  by  the  ancient  jurisdiction ; 
and  that  may  press  sorely  on  the  Uberty  of  th^  subjeirt ; 
on  the  other  hand,  feeling,  as  Lord  Eldari  apjpears 
strongly  to  hare  felt,  that  personsi  who  are  sbott  «Q 
others  entitled  to  protection/ought  not  to  go  unprotected* 
Another  ground  is  this :  A  man  may  have  passed  a 
great  and  illustrious  life  ;  and  by  the  course  of  nature 
his  faculties  may  decay ;  so  that  he  may  not  be  fit  either 
to  govern  himself  or  his  afiairs.  It  is  unseemly,  that 
he  should  be  put  upon  the  fobting'of  a  lunatic  ;  and  that 
a  Commission  should  issue  in  the  ordinary  course ;  which' 
may  affect  the  femiHes  of  such  persons  in  other  times. 
It  is  supposed,  and  that  opinion  has  gone  forth  very 
generally,  that  this  ilnhappy  disease  runs  into  the  pos- 
terity ;  and  thence  arises  a  grievous  dilemma,  that  either 
such  a  person  must  be  deprived  of  protection  altogether; 
or  in  future  times  that  distress  to  his  family  should  be 
the  consei^uence.  Why  should  not  a  man  be  entitled  to 
protection  in  this  second  state  of  infiuricy,  as  well  as  the 
first?  The  whole  prerogative  is  this;  that  it  falls  to  the 
King  to  take  care  of  those,  who  cannot  take  care  of 
themselves. 

Lord  Coke  sa)rs,  in  the  Records  of  Courts  of  Justice 
you  are  to  find  the  Law;  and  if  I  find  upon  the  Re« 
cords,  that  I  have  jurisdiction,  though  I  do  not  see 
whence,  to  go  beyond  what  Lord  Hardwicke  did,  if 
upon  some  new  jurisdiction,  arising  from  the  necessity  of 
the  case,  a  Commission  can  issue,  I  will  exercise  that 
jurisdiction.  But  let  the  Commission  and  the  verdict 
be  congruous  upon  the  face  of  the  Record.  That  can- 
not be,  unless  the  verdict  is  either  in  the  words  of  the 
Commission,  or  in  equipollent  words.    The  righjt  to 

Vol.  XII.  FF  .  traverse 
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laoft.       trairene  the  verdict  is  admitted.  CoulA  the  Jury  find  n 

special  verdict^  statingi  that  they  could  not  say,  wh^ier 

^^^^^^9    he  is  a  hinatic,  or  not ;  and  returning  the  evidefice  back 

pme.  ^  ^  other  Juries  return  the  evideiice  to  the  Court } 
r^o  special 

verdict  upon  could  I  upon  a  special  verdict  say,  the  man  is  m 

a  Commisiion  hmatic?  I  could  not.   I  have  no  authority  to  act  upco 
of  Lonacy.      Us  liberty  and  his  property,  eitcept  upon  a  veidic^  el- 
pressed  in  legal  words. 

Lord  Coire  in  his  Commentary  upon  LUileiam  states 
what  embraces  every  possible  case : . 

Explanation  of    ^  Here  LittiHan  etplaineth  a  matt  of  no  sound  memoiy 
Ifam  eompat     to  be  Non  compos .mentu.   Many  times  (as  it  here  ap* 
"peareth)  tbeLaim  word  expkdneth  the  true  senses 
and  calleth  him  not  Amens,  demens,  furiosuSf  bmaiieus^ 
^*faimUf  stuUus,  or  the  like;  for  *  Non  compos  metUU^ 
is  most  sure  and  legaL*' 

Lord  Cole  there  considers  the  word  "  lunaiicms'*  aa 
by  no  means  material ;  only  dassijftg  it  with  Amenig 
demens,'*  &c.r  but  he  says,    Non  compos  meniis"'  is 
the  sure  term.   The  Conmientary  proceeds  thus: 

^'Non  compos  mentis  is  of  four  sorts:  Ist,  Idioimi 
^  which  from  his  nativity  by  a  perpetual  infirmity  is  Norn 
compos  mentis:  Sdly,  he,  that  by  sickness,  grief^  or 
other  accident,  wholly  loseth  his  memory  and  under* 
standing  (11).** 

Here 

(11)  Co.  LU.  246.  A.  See  It  is  siagolar,  that  the  term 
Bemrle^'s  Case,  4  Coke,  123;  ^  jLmiatfciit,^  which,  thou^ 
where  the  description  is  still  derived  from  a  vulgar  enoft 
more  general  and  compre-  gives  the  title  to  the  modem 
hensife:  he,  who  wss  of  proceeding  by  CommiasioBi^ 
good  and  sound  memory,  and  is  the  only  spedfie  do; 
«  and  by  the  visitation  of  scription  of  afflicted  persons 
"  God  hu  lost  it.''  contained  in  it,  is  not  to  be 

feiBd 
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Here  is  the  very  man  t  not  bom  without  reason ;  but, 
who  has  lost  it  from  sickness,  grieft  or  other  acd* 

dent; 


fbimd  hi  any  form  of  the  old 
Writ  (  Ae^.  Brev.  260),  nor 
in  the  Sutnte:  (DePrero- 
goHvA  Regii.  Stat.  17  Ed.  II, 
€•  9,  10. 

The  first  form  of  the  Writ, 
to  the  Escheator,  suggesting, 
that  the  party,     Fataos  & 
*^  Idiota  exisUt :  ita  quod  re- 
*^  gimini  sui  ipsios,  terrarom, 
teoemeotomm,  bonorom, 
&.  cataUomm  suomm  non 
^'sufficit/'  direcU  the  in- 
quiry,   ^*  Si  A.  fataus 
"  Idiota  sit,  sicot  prasdictam 
est,  necne;  &  %i  sit,  tone 
ntmm  a  nativitate  sn&,  an 
**  ab  alio  tempore;      si  ah 
alio  tempore,  tunc  a  qno 
tempore,  quafiter,  Sc  qno- 
mode  i  &  si  lacidis  gan- 
deat  interrallis:  •  •  •  • 
Sc^  quis  propinqnior  hssres, 
ejas  sit,  &  onjas  asUtis." 
Another  form  of  the  Writ, 
to  the  Esobeator,  reciting, 
''Quia  A.  IdioU  &  adeo 
impotens  ac  mentis  snasnon 
compos  existit,  quod  regi- 
mini  sui  ipsios,  terrarom, 
«  Tel  alionun  bononuOf  non 
sniBeit,''  directs  an  i^uiry. 
Si  Idiota  sit,  Sc  mentis  sosd 
**  non  compos,  sicot  prssdio* 
tom  est,  necne."  By  ano- 
ther form  the  inqoiry  is, 
whether  **  Idiota  ^  fatoos 


**  a  natiiritate  soft,  an  alio 
*•  tempore." 

According  to  another  form 
the  -Sheriff  is  ordered  to  in- 
quire, whether^  &g.  a  na* 
"  thritatis  soiA  tempore  sem* 
''  per  hactenos  poros  Idiota 
'•extiterit  •  •  •  ♦  an  per 

infortoniom  vel  alio  mode 

in  hiqosmodi  infirmitatera 
"  postea  inciderit;  *  •  •  •  •  at 
''  si  per  infortoniom  yel  alio 

mode,  tone  per  qood  in-p 
**  fortoniom,  &.  qualiter> 

qoomodp,  Sc  cojos  sstatis 
"foerit." 

By  another  form  the  She- 
riff is  to  inqoire,  whether ''  a 
**  primsBvi  sBtate  so&  fatoos 
•*  extiterit." 

In  the  Writ,  entitled,  De 
'*  Idiota  coram  Consilio,"  die 
description  is,  Idiota  est 
*•  Si  non  sansB  mentis  ex- 

istit." 

It  is  to  be  observed,  that 
the  langoage  of  the  Writ, 
sopposing  a  commencement 
and  caose  of  the  calamity 
oneonnected  with  birth,  does 
not  correspond  with  the  de* 
scription  of  an  idiot,  gene« 
r^Uy  reeeiYcd,  and  adopted 
by  Lord  CMe^ 
'  The  inqniry  at  the  close  of 
the  first  of  these  forms,  be- 
ing literally  translated  in  the 


1800. 

CranmeA, 
Ex.  parte. 


FF2 


Com- 
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180^       dent ;  for  you  cannot  enter  into  the  moid ;  to  know» 
Cranmbr  means  it  is  disorganized :  but  you  find  it  diaor- 

Ek  parte!'  8^*^^  '  and  who  can  say,  I  have  not  a  jurisdiction  t 
In  cases  of  'I'bere  is  no  doubt,  the  Moon  has  no  influence;  and 
lonacy,  the  no-  there  are  many  persons,  who  never  have  lucid  inlneryids, 
tion,  that  the  that  come  within  this  second  description.  But  they 
moon  has  an  must  have  lost  their  understanding  to  this  extent ;  that 
inflnence,  er-  ^  capable  of  the  management  of  themsdves 
roneoos.  ^^^^  aflBurs,    Lord  Coke,  is  so  fer  from  putting  the 

{iersdn  he  describes  by  the  term  hmaticus^  in  the 
'class,  that  I  have  just  noticed,'  that  be  puts  that  person 
byhinkself;  describing  him  to  be  a  man,  who  hath 
sometimes  his  understanding,  and  sometimes  not;  and 
this  is  tbe  antient  law  of  the  country.  This  is  not  a 
man,  who  has  sometimes  understanding,  and  sometimes 
hot :  his  understandfaig  is  defunct :  he  has  survived  the 
period,  that  Prbvidence  has  assigned  to  the  stability  of 
.  bis  mind.  In  the  remainder  of  this  jmrt  of  tbe  Com- 
mentary Lord  Coke  continues  to  use  the  phrase  ''WVoa 
compos  mentUr 

Upon  this  tbe  jurisdiction  ( which  God  forbid  should 
not  exist  in  such  cases )  is  clear ;  and  the  necessity  for 
an  Act  of  Parliament  is,  not  to  give  jurisdiction^  but  to 
avoid  tbe  inconvenience  I  have  hinted  at. 

Let  us  see,  whether,  any  thing  has  since  occurred, 
which  can  alter  the  Law.  Lord  Hardwicke.{and  I  am 
glad,  whenever  I  have  a  precedent  by  that  great  man) 

in 

Commission  of  Lonacy,  *'who  'tionable,  as  another  form  of 
is  his  Aearast  heir^  and  of  the  Writ  by  very  dear  ex- 
what  offe,^  is  in  practice    pres^ion  applies  that  inquiry 

referred  to  tbe  ag6  of  tbe    4o  the  person,  who.  is  tbe 

heir.    That  doubtful,  con-    subject  of  the  Commissioo. 

stmction  is  the  more  qaes- 
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in  Ex  parte  Banuley  ( 12)  says  expressly,  that  was  the 
law  in  his  time;  and  there  must  be  equipollent  words. 
Another  great  authority.  Lord  iS/ebn,  'm  Bidgeway  v. 
Darwin  ( 13)  says,  Lord  Hardmche  would  not  have  gone 
so  far  as  the  late  practice:  has  gone.  Nothing  was  de* 
cicted  in  that  case.  Lord  Eldon  did  not  issue  another 
Commission;  but  did  what  was  perfectly  wise;  directs 
ing.  two  physicians  to  visit  the  lady  for  the  purpose  of 
determining,  whether  her  state  of  mind  was  competent 
to  the  management  of  her  affairs ;  declaring,  that  the 
case  did  not  seem  a  case  of  insanity;  and  he  shbiild 
think  himself  bound  to  do  that,  if  it*  was  oidy  made 
out,  that  it  was  not  fit,  she  should  have  the  manage- 
ment of  her  pecuniary  affairs ;  and  Lord  Eldon  puts  the: 
groundj  on  which  he  goes  in  the  disjunctive ;  viz.  feeling 
a  strong  inclination  to  maintain  the  practice;  or,  that 
the'Legislature  shoruld  take  measures  to  preserve  persons 
in  a  state  of  imbecility,  laying  them  as  open  to  mischief 
as  insanity. 


1806. 

.Cranmbr* 
Expmrte^ 


If  upon  the  evidence  this  gentleman  shall  prove 
proper  subject  for  a  Commission,  I  am  sure,  there  is 
sufficient  to  bring  him  within  the  most  legitimate  class : 
vir.  the  2d  class  mentioned  by  Lord  CoA:e ;  those,  who 
from  sickness,  grief,  accident,  or  old  age  {l^),  (for  that 
may  be  added)  have  lost  their  understanding.  What  is 
the  m^aiung  of  that?  In  the  case  of  the  unfortunate 
man,  who  fired  at  the  King  m  the  Theatre,  the  Aiiomey 
General  contended,  that  he  ought  to  be  proved  to 
have  wholly  lost  his  understanding.  So  he  had:  but 
that  does  not  require  such  a  state,  that  he  could  not  see 
the  light  of  the  sim,  or  know  his  father.  But  the  in- 
quiry is,  whether  his  capacity  is  of  that  kind,  that  fits^ 

him 


(12)  ZAtk.  168. 

(13)  Ante,  Vol.VIli,85. 


(14)  Sec  Beverley's  Comc^ 
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him  for  the  government  of  hhnself^  and  the  manage- 
ment of  the  affitnrs.  I  must  have  that  letarned.  This 
verdict  does  not  state  distinctly,  that  he  »  incapable  ; 
but  that  he  ia  so  far  debilitated  in  his  mmd,  that  he  is 
not  equal  to  the  general  management  of  his  aflSun. 
How  dangerous  is  that !  Lord  Eldan  was  aware  of  it; 
observing^  that  many  difficult  and  delicate  cases  widi 
reference  to  the  liberty  of  the  subject  mi^t  occur,  I 
wiU  protect  this  gentleman,  by  granting  a  M&Uas  /»• 
qmrendum  ;  to  see,  whether  he  is  fit  for  the  govemmoit 
of  himself,  and  the  management  of  his  affidrs.  How 
can  I  tell,  what  is  so  far  debilitated  in  his  moid  ays  not 
to  be  equal  to-  the  general  management  of  his  affairs? 
Suppose,  he  "was  a  farmer;  and  his  understanding  was 
so  fiur  debilitated,  that  he  could  not  manage  his  fiurm; 
though  competent  to  omimon  purposes.  There  is  an 
ambiguity  in  this  verdict,  upon  which  it  cannot  possibly 
be  sustained. 

Quash  the  Inquisition ;  and  let  another  Inquisition  be 
directed* 


Jfdg  181ft.  An  application  was  made,  that  a  new  Commisttoii 
should  issue  in  this  case ;  upon  the  ground,  that  upon 
sear^  it  appeared,  a  Melius  Inquirendum  had  nemat 
been  directed  in  lunacy;  and  in  Es parte  RoberU  (15) 
it  is  stated,  that  it  cannot  be. 

The  Lord  Chancellor. 
There  ought  to  be  a  new  Commission;  for  tfiis  gen« 
tleman  had  not  been  found  a  lunatic  in  feet;  and  if 
upon  the  finding  I  could  see,  that  he  was  not  a  proper 

otrject 

(lQ3iliiL6. 
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object  of  this  CommLEUBion^  as  the  law  now  stands, 
though  I  wish,  there  should  be  a  revision  of  it  as  to 
that,  I  might  have  said,  there  was  an  end  of  the  Com- 
misrioD ;  and  I  would  not  grant  another.  But  there  is 
in  this  return  what  convinces  me,  that  there  is  great 
probability,  that  he  is  a  Intimate  object  of  a  Commis- 
sion. This  verdict  could  not  support  the  Commission: 
but  I  see  plainly,  at  least  that  there  is  not  sufficient 
certainty  of  his  capacity.  The  jury  will  find  either  in 
the  words  of  the  Commission,  or  in  equipollent  words. 
I  perfectly  agree  with  Lord  JS/idoit  in  the  idea  his  Lord* 
ship  had  of  CharlUm  Palmer's  Cage. 

The  party  certainly  must  be  present  at  the  execution 
of  the  Commission.   It  is  his  privilege. 


Another  Comnussion  issued  accordingly ;  under  which 
upon  the  evidence,  and  particularly  the  personal  exami* 
nation  of  Mr.  CranmeTi  the  Counsel,  who  resisted  tiie 
Commission,  gave  it  up ;  and  tiie  jury  under  the  di- 
rection of  the  Commissioners  found  their  verdict,  that 
Henry  Cranmer'is  of  unsound  mind:  so  that  he  is  not 
sufficient  for  the  government  of  himself,  his  manors,  &c. ; 
and  that  he  has  been  in  the  same  state  since  the  ISth 
of  May,  1806. 

Under  the  return  of  that  verdict,  a  Committee  of  the 
person  was  appointed  by  the  Master. 

The  Saliciiar  General  and  Mr.  Wetherell,  oh  behalf  of    Jd^  zui. 
the  CoBunittee,  applied  to  the  Lord  Chancellor  for  an 
Order  for  delivering  the  person  of  Mr.  Cranmer  to  the 
Committee;  stating,  that  on  the  morning  after  the 
execution  of  the  Commission  Mr.  Cranmer  had  been 

conveyed 


1800. 

Cbanmsr, 
JSs  porle. 
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1B06.       conveyed  from  bis  House  in  Essex  to  London  hj.Moitn  : 
Cranm  r    S^^^^  Wmion;  that  they  had  been  traced  to  his  home 
*   in  town;  hut  he  had  been  coqveyed  from  tbence»  and 


Ex. parte. 


it  was  not  known  whidier.  They  stated,  that  a  ^petition 
was  not  yet  presented;  the  Commission  .  having,  been 
executed  only  on  the  29th  of  July:  andobs^rred,  tfiat 
an  Order  might  .be  made,  that  Mr.  CSranmen/ ahonld 
be  delivered  up  to  the  Committee;  or,  as  in  the  case: of 
an  infant,  should .  be  produced  in  Court ;  that  Mr.  Orem- 
nter  must  be  considered  as  under  the  protection  €»f  the 
Lord  Chancellor;  aiid  a  Habeas  Corpus  is.  not 
cessary.  .  < 

The  Lord  Chancellor  said,  a  Habeas  Corpus  was 
not  necessary ;  •  that  he  should  certainly  make  the 
Order;  and,  if  it  was  not  obeyed,  should  commit  the 
parties. 

The  Order  was  immediately  pronounced,  that  Mr.  Cnw- 
mer  should  be  delivered  by  Margaret  WinidH,  or  any 
other  perspn,  in  whose  custody  he  may  be^  to  the  Com- 
inittee,  or  any  person  appointed  by  him. 

Under  that  Order  Mr.  Cranmer  was  afterwards 
Uvc^ed  to  the  Committee. 


1806.  NEWHOUSE  V.  MITFORD. 

July  8M. 

Ordeir  on  Mo-  JN  this  Cause  the  Decree  directed  the  Defendant 
tioD,  with  con-  William  Mitford  to  transfer  certam  fiinds,  admitted 
s^nt,  to  rectify  to  be  standmg  in  his  name,  into  the  name  of  the  Ae- 
^^\^^rmu^e  eouniani  General,  &c-  with  the  usual  directions  for 
•  10^  0cree.  the  appointment  jof  a  guardian  for  the  infant  Plaintiff, 
an^  an. inquiry  as  to  mamtenance;  and  the  Master  was 

ordered 
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ordered  to  tax  all  parties*  costs,  to  be  paid  by  sale  of 
part  of  the  fund ;  and  that  the  dividends  to  accrue  upon 
the  residue,  after,  payment  of  what  should  be  allowed 
for  maintenance,  be  from  time  to  time  laid  out  in  the 
name  of  the  Accountant  Gmevaly  in  trust  in  the  causey 
with  fiberty  to  apply,  when  the  infant  should  attain  the 
age  of  21. 


1806. 

NSWHOUSB 


After  this  Decree  had  been  passed  and  eptered,  a 
motion  was  made  for  a  reference  to  the  Master  to  take 
an  account  of  the  dividends,  received  since  the  death 
of  the  testator  by  the  Defendant  Mitford  upon  the 
funds,  directed  by  the  Decree  to  be  transferred ;  with 
the  consequential  directions,  that  what  shall  be  reported 
due  from  him  on  that  Account  may  be  paid  into  th^ 
Bank,  &c. 

Mr.  Kenrickf  in  support  of  the  motion,  cited  WaUU 
y.  Thomas  (16)  and  Pickar4  v.  Mattheson  ( 17 ). 

The  motion  was  not  opposed  on  the  part  of  the  in-t 
fant ;  and  the  other  partiea  consented. 

The  Lord  Chancellor  made  the  .Order;  observing, 
that  it  was  a  mere  slip  ( 18). 


(16)  Ante,  Vol.  VII,  292. 

(17)  Ante,  Vol.  VII,  2W. 


(18)  See  the  next  case. 
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LANE  f>.  HOBBS. 

July  8/A. 

Order  on  Mo-  Y]^  this  cause  a  Motion  was  made,  with  consenti  as  in 
lion,  wilh  con-      ^he  preceding  case,  to  rectify  "an  error  in  the  Decree, 
sent^  to  rectify  passed  and  entered ;  the  Decree  directing  mcNuey  to  be 
^  ii*^D^"ree^  P^^^  ^"^^  Court,  which  had  heen  paid  in^ 
It  must  be  a 

separate,  sqp-  Mr.  jFfeoW,  In  support  of  the  Motion,  mentioned  the 
pfementai.  Or*  authorities,  cited  in  the  preceding  case,  Newhause  t. 
^T.  Mitford. 

The  Lord  Chancei^lor  made  the  Order;  stating, 
that  it  must  be  done  by^a  separate^  supplementalt 
Order  (19). 

(19)  See  the  preceding  case. 


JACOB  HALL. 

July  bth. 

Amendment  ^HE  Bill,  filed  on  the  g^d  of  October^  1805,  by  per- 
permitted  after  sons,  claiming  under  a  Will,  prayed  the  usual  ac- 
Answer,  with*  counts,  and  a  receiver.  After  the  answers  came  in,  a 
to  Ex'^^'uoM  ®"  *®  Phuntiffs,  that  they 

by  praying  In-  ^  liberty  to  amend  the  Bill  by  praying  an  in- 
jonction,  upon  j™cti<>»i  ^  restrain  the  Defendant  Sarah  HaU,  the  exe- 
a  JDevagiavU,  tutrix,  and  the  other  Defendant  Hughes,  a  trustee, 
and  a  par-  named  in  the  Will,  firom  selling  the  leasehold  estates  of 
pose  of  coila*  the  testator;  without  prejudice  to  the  PlaintifiTs  taking 
sive  sale  by  exceptions  to  the  answer, 
the  executrix, 

JiS5ISy,''L~  ^  »"PPO^  Mo. 

the  trastee.  represented,  that  the  executrix  was  a  person  of 

The  Amend-  no 
meat  confined  to  the  prayer  of  the  Injunction. 
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AO  property ;  and  siiggested  a  Devasiavii  by  improvi- 
dent saies  of  the  farming  stocki  &c.  and  cpUusion  with 
Hughe$  for  the  purpose  of  seifing  to  \am  the  leaae- 
iiold  premises,  a  trying  oonoeni;  and  alledged,  that 
iiy  any  sale  the  Plaintiff^  wiU  mistain  great  bss  and 
injury. 

The  SoUeUar  General  and  Mr.  BeU^  in  support  of  the 
Motion. — Mr.  Richards  and  Mr.  Heald^  tor  'the  De- 
feidantSi  desired,  that  the  Motion  shouI4  stand  over; 
the  affidavit  not  having  been  filed  in  time. 

The  Lord  Chancellor  made  the  Order ;  confining 
the  amendment  to  the  prayer  of  the  Bill,  and  to  the 
single  object  of  the  Injunction  (SO). 

(20)  Tayhr  v.  ffreacA,  ante,  VbL  IX,  315.  De  La  Torre 
w.  BemakSf  4  Madd,  396. 


1806. 


JacoiI 


PEABCE  r.  BARON. 

MOTION  was  made,  that  the  sum  of  2000/.  should 
be  paid  to  a  legatee,  in  part  of  the  legacy,  without 

prejudice  to  the  question,  out  of  what  fund  the  legacy 

is  to  be  paid. 

The  Bill  was  filed  by  trustees,  to  have  the  accounts 
taken,  &c. ;  and  the  ground  of  this  apjdication  was,  that 
there  was  a  clear  surplus :  the  trustees  and  all  other 
parties  competent  consenting and  no  opposition  oa  the 
part  of  the  infants. 

Mr.  Hart,  in  support  of  the  Motion. 
This  object  has  been  obtained  in  this  way,  where 
there  is  no  doubt,  that  the  fund  is  ample;  and  that 

is 


1806. 
Julylih, 
Payment  in 
part  of  a  Le- 
gacy ordered 
on  Motion, 
with  consent; 
the  fond  ad«> 
mitted  tq  bo 
ample. 
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1806.  is  made  evident  by  the  consent.  In  a  caae  of  ibk 
Pbarcb  Cqffin  v.  Cooper  {  21 your  Lordship,  foUowing 

an  Order,  made  by  Lord  El^on,  ordered,  that  5Q0L 
Bajion.  should  be  paid  to,  the  testator^s  widow;  and  die  Mas- 
ter of  the  Rolls  has  acted  upon  those  orders ;  and 
given  500/.  to  one  of  the  sons«  That  wasy  as  this  ii^ 
a  suit,  instituted  by  the  trustees ;  and  was  a  stronger 
case;  for  this  legatee  ilB'in  Ae  sltoation  of  a 
alitor;  taking,  not  under  the  testator,  whose  infiut 
son  is  entitled  to  the  estate,  but  from  the  testator, 
from  whom  the  estate  goes'  to  the  &ther  of  thit 
infant.  There  are  certainly  creditors  paramount:  there 
is  however  no  doubt,  that  the  fund  is  amply  suf- 
ficient ;  and  in  such  a  case  it  b  not  proper  to  pa^ 
the  family  to  the  delay  ^d  expence  of  a  Bepaiatf 
Report. 

The  Lord  Chancellor. 
The  case  cited  is  certainly  in  point.  In  that  instance 
there  was  a  very  extensive  trade;  and  it  might  haie 
been  difficult  to  collect  the  debts.  This  can  nerer  be 
done,  where  it  is  a  measuring  cast.  There  must  be  a 
clear,  obvious,  surplus,  admitted  by  those,  who  are  in- 
terested to  object ;  and  the  ground  is,  that*  the;  wodj 
not  give  a  consent,  that  would  involve  them  in  all  the 
responsibility,  that  would  arise,  where  creditors  are  outf 
standing,  and  the  fund  is  scanty. 


The  Order  was  made. 

(31)  In  Chancery,  26th  Mwrck,  1806, 
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Rolls. 
1806. 

STENT  V.  ROBINSON.  7^. 
TN  this  cause  the  testatftr  bequeathed  to  trustees  i^o  exception 
•  10,000/.  out  of  the  capital  in  trade,  which  he  "^8^^  ^^^^^^  * 
die  possessed  of,  to  be  Vested  by  theni  with  the  concur-  ^j^jy  ^. 
rence  of  his  wife  in  such  ftuids  and  securities  as  shotild  yni^^  that  a  lo- 
be deemed  eligible;  in  trust  to  pay  the  interest  to  his  gaey  does  Hot 
wife  half-yearly  during  her  life  for  her  sepai^te  use.  bear  intermit. 

The  Will  also  gave  her  other  interests.  *^  *• 

payable. 

The  widow  inarried  again;  atid  a  petition  was  pre-  ^''^^^^ 
sented  by.  her  and  her  second  husband ;  praying,  that  ^fj^^y*  as^ 
the  Master  maybe  directed  to  allow  interest  upon  the  ing  giyen  out 
legacy  of  10,000/.  at  51.  per  cent,  from  the  1 2th  of  of  a  capital  in 
Jti/y,  1797,  the  day  of  the  testator's  death,  until  it  should  trade,  not  de- 
be  laid  out  in  stock ;  and  from  that  time  the  dividends  ;  cidcd.  • 
and  that  upon  another  fund  interest  may  be  allowed  at 
41.  per  cent,  from  the  testator's  death. 

Mr.  Wyait,  in  support  of  the  petition,  cited  the 
dictum  (22)  o{  Lord  Ahatdey  in  Crichctt  v.  Dolby ;  and 
contended,  that  the  interest  should  be -5/.  per  cent.  up6n 
the  fund  of  10,000/.  ^  being  money  in  trade. 

Mr.  Alexander  opposed  the  petition;  insisting,  that 
Lord  AlvanUy^  oipwon  could  not  be  maintained. 

'  77«e  Master  of  Me  Rolls  dismissed  the  petition:  ob- 
serving, that  there  is  nothing  to  support  it  except  that 
dictum  by  Lord  Alvanley;  and  there  is  no  authority  to 
support  that,  notwithstanding  the  numerous  instances  of 
legacies  to  wives. 


(22)  Ante,  Vol.  Ill,  16;  see  the  note. 
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1806.  ftiCHARI^  e.  CHAVE. 

[Jnfy  Vk,etk. 

The  Coart  of  ^HE  bill  stated,  that  Mary  Chave  hy  her  WiU,  maie 
Chancery  wiU  *  according  to  a  power  given  by  her  marriage  settle- 
not  interfere  j^^^^^  ^ftgy  g^^g  gpedfic  devises  and  bequests  gave  «D 
J-^^^!^^^  the  residue  of  her  real  and  personal  estate  to  the  Plain* 
on  ^^mewT  "^^^  Defendants,  the  husband  of  the  testatrix, 
ground,  that  the  trustees  in  the  settlement,  and  other  pevs^ns^ 
two  Wills  are  claiming  under  a  prior  Will,  entered  a  caveat ;  disputing 
in  controveray  the  validity  of  the  WilL  The  bill  prayed  an  account  of 
in  the  Spiritual  personal  estate  of  the  testatrix ;  and,  that,  pending 
Court;  andno  ^j^^  ^j^^  proceedings  in  die  Ecclesiastical  Court, 

^^1^  the  clear  residue^  after  payment  of  debts  and  funeial 

property  is  ib  Cfxpences,  may  be  preserved  under  the  direction  of  this 
danger,  and  Court  for  the  benefit  of  such  parties  as  shall  ultimately 
cannot  be  we*  appear  entitled  thereto;  that  a  Receiver  may  hft  ap- 
cnred  by  Ad-  pointed;  and  that  the  Defendants  may  bring  the  aettk^ 
mipUtraUon  ^^nt  mto  Courts 
fcndeiUe  lUe* 

The  Defendants  by  their  answer  insisted,  that  the 
testatrix  was  not  of  sound  mind  at  the  date  of  htt  sqK 
posed  WiU;  and  that  undue  advantage  was  takeilk  oC 
her. 

Mr.  Thomion^  in  support  of  the  motion  Sat  |i  Recehieri 
rdied  on  the  passage  ( S3 ),  stated  by  Lord  Rede^dakj 
and  the  case  of  King  V4  King(iMi)\  insisting,  that  tUs 
Court  will,  of  course  protect  personal  estate,  while  the 
subject  of  dispute  is  in  the  Ecclesiastical  Court« 

Mr. 


(23)  Mitf.  122,  a.  (24)  Ante,  Vol.  VI,  172; 

•ee  the  note,  173. 


463 


lAtk^eU,  for  some  of  the  Defendants;  the  Soliciiar 
General  and  Mr.  Healdi  for  the  husband. 

This  is  an  application  by  a  persott,  whose  titte  is 
disputed^  to  take  die  property  from  the  trustees  under 
ihe  marriage-setdement ;  one  of  whom  was  appointed 
by  die  testatrix  herself.  It  is  said  to  be  of  course  in 
Ais  Court  to  xnrotect  personal  estate,  while  it  Is  die  sub- 
ject of  dispute  in  the  Eedesiastidal  Court:  but  that 
Court  may  appoint  an  administrator  pendente  Ute:  fVills 
t.  Rich  (25).  In  Knight  v.  DuplesHs  (  36  )  Lord  Hard^ 
vncke  refused  to  interfere*  There  certainly  are  cases^ 
upon  which  this  Court  will  interpose  r  for  instance,  where, 
tibe  WiH  having  been  proved  by  the  executor,  a  question* 
ia  made,  whedier  the  probate  shall  be  revoked;  for  under 
those  circumstances  die  Spiritual  Court  will  not  grant 
administration  pendente  Ute;  and  then  this  Court,  if  a 
case  is  made  out,  that  die  executor  is  not  a  prop^  per^* 
son  to  be  trusted,  will  appoint  a  Receiver:  perhaps  also 
m  another  case,  where  the  parties,  in  whose  hands  the 
property  is,  appear  by  the  answer  to  be  insolvent:  but 
it  is  by  no  means  of  course.  In  this  instance,  there  was 
nothing  to*  prevent  an  administration  pendente  Ute*  It  ia 
uncertain,  whether  this  Plaintiff,  daiming  under  aWill^^ 
that  is  die  suljgect  of  dispute  in  die  Eceleriastibal  Courts 
wffl  ever  be  entided. 


1B06. 


BlCHAItlMI 
V. 


Mr.  Thomson  f  in  Reply« 
This  case  cannot  be  distinguished^  In  vatibus  case9* 
this  Court  will  interfere  upon  the  mere  ground  of  pre- 
serving the  property;  as  pending  an  ejectment  this  Court 
win  prevent  cutting  timber;  and  that  it  will  interfere 
upon  a  dispute  in  4he  Ecclesiastical  Court  is  plain  upon . 

King 


(26)  I  Vet.  324. 
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1806.  Khgv.Khg.  This  is  the  very  case  put  ^in  all  the  books: 
Richards  *  ^^^^^t,  who.  is  the  xepresent&tiTe.  When  this  Plain- 
tiff's  right  is  established,  these  trustees  will  have  no 
Chavb.  ,  right  to  interfere  wiiji  the  property;  iand  he-is  ontided 
to  consider  it  in  danger  in  the  mean  time.  The  appoint- 
ment, of  a  Receiver  is  for  the  benefit  of  all  parties :  who- 
ever may  be  ultimately  entitled.  Though  the  Ecdesias- 
ticd  Court  might  interfere,  that  is  no  objection  to  the 
interference  of  this  Courtj  having  more  power  to  protect 
the  property. 

The  Lord  CfiAvenisLon.  • 
.  This  is  not  Uke  the  cases;  in  which  the  Court  upon 
,  the  probability  of  irreparable  mischief  interferes  upon 
affidavits  by  injunction  to  prevent  it.  This  Plaintiff 
comes  here  upon  a  universal  proposition;  that  are«du- 
ary  legatee  and  executor,  going  to  the  Spiritual  Court 
fer  probate,  which  will  give  him  the .  legal  title,  if  a 
Ktigatipn.  arises  there  upon  a  prior  Will,  may  immedi- 
ately under  all  drciunstahces,  without  any  proof  of  dan- 
ger to  the  property,  or,  that  he  cannot  have  ian.  admi- 
nistration j^encfeit/e  lite  to  secure  it,  have  a  Receiver 
appointed.  That  proposition  must,  I  think,  have  some 
qualification.  In  King  y.  King  the  .Spiritual  Cottrt, 
leaving  decided  against  one  Will,:  went  a  considerable 
way  in  favour  of  the  other.  The  party  therefore  came 
to  the  Court  with  a  very  strong  case.  This  Court  ought 
never  to  interfere,  where  the  Spiritual  Court  can  grant 
an  ^ministration  pendente  Ute{^  );  and  that  was  Lord 
Hardmcke-8  opinion. 

Mr.  Leach  ( Amicuif  Curia  )  said,  he  was  Counsel  upon 
the  kst  case  of  this  kmd,  Liddett  v.  LiddeU.  "  Time  had 

beoi 

(27)  This  opinion  is  over-    by  the  cases  msnUoned  iu  Cks 
ruled,  alid  the  authority  of    note,  ahte,  Vol.  VI,  173. 
King  v.  King  fully  confirmed, 
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been  allowed Iq  the  Spiritual  Court  to  appeal*  'An  appli- 
cation was  made,  before  that  time  expired;,  and  the 
Spiritual, Court  would  not  grant  either  probate,  or  an 
adxnhnatraiion  jpef^ente  lite ;  as  the  tone  for  the  appeal 
was  not  out;  and  upon  th^t  refusal  the  apj^cation  was 
.  made  to  this  Court  on  affidavit  before  answer. 


The  Lord  Chancellor  refused  to  appoint  a  receiver ;  Jufy  Sik. 
observing,  that  upon  all  the  authorities,  .particularly  what 
is  said  by  Lord  Hardwicke  in  Knight  v.  DtyalesHs {28)f 
this  Court  cannot  interfere, .  merely  upon  the  circum- 
stance, that  two  Wills  are  in  controversy  in  the  ..SpirituaI 
Q[>urt.  In  LitldeU  v.  Liddell  the  Spiritual  Court  could 
not  protect  the  property. 

(28)  1  Ves.  324. 


1806. 

Richards 
v, 

^Chavs. 


M'MAHON  V.  8ISSON.  IBM. 

JufylBih. 

Order  having  been  obtained  by  the  Defendant  to   Order  to  dis- 

dismiss  this  Bill  with  .costs  for  want  of  prosecu-  djIss  for  want 

tion,  a  motion  was  made  to  discharge  that  Order  for  prowcuUon 

irregularity.    The  objection  was,  that  the  Order  bore  ^^^,•^'''1^^^^* 

date. prior  to  the  Six  Clerk's  Certificate.;  the  former  the  prm^^^o . 

1st  of  Jfni^,  and  the  latter  the  5th  ;  which  appeared  though  the  Six 

•upon  the  face  of  the  Order.   The  Order  was  drawn  up  Clerk's  certi- 

on  the  5th  of  Jtfne,  .and  the  Plaintiff  was  served  on  ficate  appeared 

the  6th.  .  •  *®  ®f 

the  Order  to 

.  The  Solicitor  General  and  Mr.  Plowden,  in  support  of  q^e^t  date^*^ 
the  motion,  pressed  the  circumstance,  that  this  objec- 
tion appeared  on  the  face  of  the  Order ;  shewing,  that 
Vol.  Xn.  GG  the 
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1800. 


M^Mahoh 

SiSSOK. 


the  Order  ought  never  to  have  -been  made;  Ae  Cer^<- 
eate,  upon  die  existenoe  of  which  k  is  expreaeed  to  be 
made,  not  then  having  existence;  observkig,  that  in 
Wills  v.  Pugh{99)  LordJSMon's  doubt  upon  Ais  pcmt 
went  only  upon  die  practice. 


Mr.  Girdlestone,  for  the  De&ndanl^  relied  upon  the 
practice;  and  observed,  that  this  motion  had  been  re- 
fused by  the  Lard  ChaneeUor  at  lus  liOrdship's  house, 
immediately  after  the  Tenui  and  .  was  twice  refiised  by 

The  Lord  Chancellor  refused  to  make  the  Order; 
ftaying,  he  had  dedded  Aje  point  upon  foil  consideration; 
and  could  not  grant  it  against  the  course  .  of  practice, 
acknowledged  in  the  case  referred  to, 

(20)  Ante,  Vol.  X,  402 ;  see  the  note,  404. 
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Rolls, 
UOil 

Sales  of  land  prayed  a  specific  performance  of  an  agree- 

by  auction  are  meoi  for  the  purchase  of  a  freebold  esti^,  belong- 
witUn  the  Sta-  ing  to  the  Defendant ;  which  was  sold  by  auctioii^  and 
tate of  Frauds;  knocked  down  to  the  Planittfl^  who  was  the  highest 
except  sales  Indder,  at  the  sum  of  805/«  Among  other  usual  ca»- 
under  Decree,  ditions  of  sale  it  waa  stipulaled,  that  the  purdiaser 
should  pay  a  deposit  of  15/.  per  ceni.,  and  dgn  aa 
De^ity  not  ^ff^*^^***  -  payment  of  the  remainder  of  the  pur- 
Gontainio|;  ex-  chase- 
pressly  or  by  refflrenee  the  terms,  vis.  the  price,  eaBootheve  the  efeel 
of  an  agreemeDt,  binding  the  vendor»  within  the  Stitote  of  Frauds. 

Defendant  insisting  upon  the  Statute  of  Frandt,  admissions  by  the 
Answer  are  immaterial. 
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chaae-money  on  or  before  the  10th  of  October,  1805 and       f  soo. 
that  half  the  duty  should  be  paid  by.  the  purchaser,  ^nd 
half  by  the  seller.  • 


BlagdbKt 
Bradbbar. 


The  Answer,  admitting  the  conditions  of  sale,  denied, 
that  the  auctioneer  was  authorised  by  the  Defendant  to 
sign  any  memorandum  or  note  in  writing  "conceming  the^ 
estate,  or  any  receipt  for  money ;  and  stated,  that,  so 
far  from  having  given  such  authority,  the  dOefendant 
immediately  before  the  sale  told  the  auctioneer,  that 
1000/.  was  the  lowest  price,  at  which  he  would  suffer  it 
to  be  sold;  that  the  auctioneer  took  down  that  sum; 
and  as  soon  as  the  estate  was  knocked  down  to  the 
Pliuntiff  at  805/.,  the  Defendant  publicly  in  the  sale^ 
room  objected';  and  informed  the  Plaintiff  of  the  in* 
structions  he  had  given ;  and  that  the  auctioneer  must 
have  been  under  some  mistake  in  knocking  it  down  at 
805/. 

The  auctioneer  by  his  4^positions  stated,  that  upon 
the  5th  of  June,  1805,  he,  by  order  of  the  Defendant, 
put  up  the  estate  to  sale  by  auction.  About  two  hours 
before  the  sale  the  Defendant  told  the  deponent,  the 
premises  should  not  be  sold  for  less  than  1000  guineas. 
The  deponent  replied,  that  the  Defendant  should  ap* 
point  somebody  ,  to  bid  for  him.  The  Defendant  said, 
he  should  not  appoint  i^ny  body ;  for  he  should  be  there 
himself,  ^bout  an  hour  before  the  sale  the  Defendant 
told  the  deponent,  that  if  1000/.  could  be  got  for  the 
premises,  they  should  go ;  of  which  sum  the  deponent 
made  a  memorandum.  The  deponent  procured  a  per- 
son to  bid  for  the  Defendant :  but  he  again  said,  as  he 
should  be  there  himself,  he  shoidd  not  want  any  one. 
At  the  sale  the  Defendant  bid  800/.,  and  had  full  oppor- 
tunity to  make  a  farther  bidding:  the  deponent  declar- 
ing, after  the  bidding  of  805/.  by  the  Plaintiff,  that  he 

GG2  should 
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1806.  .  fthouU^cdtiltit  ten  (  according  to  the  usual  mode  ) ;  and  If 
BlIoden  ^  filiouM  bid  higikier  in  that  interval,  the  Plaintiff 
would  be  declared  the  real  purchaser;  which  the  depo- 
^RAJ>BBAR.  nentdid  accordingly;  and,  .no  person  haying  bid,  knocked 
down  die  lot..  As  soon  mm  it  was  knocked  down  the 
Defendant  olQ^ted  to  the  safe  publicly  in  the  sale  room; 
SAjning,  the  prMnses  should  not  go  for  that  money ;  that 
they  werenot  to  go  for  less  than  lOOO/. ;  and  he  would 
not  complete  the  sale.  The  deponent  had  no  authority 
from  the 'Defendant  to.  sign  any  agreement:  but  it  is 
customary  for  auctioneers  to  dp  so  on  the  part  of  the 
person  for  whom  they  are  empldyed.  Immediately 
•after  the  sale  the  Plwitiff  offered  to  pay  the  deiKmt; 
which  the  deponent  refused  to  take;  as  he  then  had 
money  in  his  hands  of  the  Plaintiff's  to  a  greater  amount. 
The  Plaintiff,  after  the  sale,  in  the  sale  room  signed  a 
note,  indorsed  on  the  conditions  of  sale.  About  a 
month  or  two  after  the  sale  the  Plaintiff  paid  the  depo« 
nent  a  deposit  of  15L  per  cent,  and  half  the  auction 
duty;  amounting  together  to  134^.  8^.  4c/.;  for  which 
the  deponent  gave  a  receipt. 

Several  other  witnesses  stated  what  passed  at  the 
sale  to  the  same  effect ;  that  the  Defendant  immediat^y 
jemonstrated :  insisting,  that  it  was  no  sale ;  that  there 
was  a  mistaike;  and  no  advantage  should  be  taken  of 
it,  &c.  - . 

Mr.  Alexander  and  Mr.  Leach,  for  the  I^liunti£ 
In  this  case  the  principal  question  is,  whether  a  sale 
by  auction  is  within  the  Statute  of  Frauds  (SO).    This  is 
a  point  of  considerable  importance ;  from  the  inconveni-^ 
ence,  that  must  ensue,  if  a  person  having  circulated  an 

under- 

(ao)  Slaluto  20  Ch.  TI.  r.  3. 
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undertftking,  that  his  estate  shall  be  put  up  to  salei  and 
the  highest  bidder  shall  have  it,  cau,  when  persons  are 
collected  for  the  purpose  of  bidding,  and  their  money 
prepared,  in  the  middle  of  the  transaction,  the  auc- 
tioneer having  proceeded  to  act  under  his  authority,  be 
permitted  to  retract,  taking  advantage  of  a 'defect  of 
legal  form.  That  point  has  never  1>een  decided.  An 
authority,  though  always  revocable  at  Law,  is  not  so  in 
Equity ;  if  given  upon  valuable  consideration ;.  which 
has  in  many  instances  prevailed ;  where  the  consequence 
of  giying  way  to  it  would  amount  to  fraud.  In  Simon  v. 
Meiivier  (31)  the  question  was,  whether  the  purchaseir 
was  bound ;  and  it  is  said,  the  Court  went  upon  the 
circumstance,  (hat  the  auctioneer  put  dpwn  the  name  of 
the  purchaser.  How  could  it  be  contended,  that  the 
auctioneer  b  the  i^ent  of  the  purchaser?  What  con- 
fidence, what  connection  b  there  between  them  ?  But 
*the.  auctioneer  is  clearly  the  agent  of  the  vendor ; .  and 
the  utmost  inconvenience^  must  follow,  if  the  vendor, 
haying  pei^itted  the  auctioneer  to  use  his'  authority  in 
the  face  of  the  world  to  the  extent  of  completing  the 
contract,  can  be  justified  in  revoking  it,  taking  advantage 
of  the  circumstance,  that  the  contract  is  not  put  in 
writing,  merely  on  the  ground^  that  he  had  omitted  to* 
take  measures  by  employing  persons  to  bid,  which  upon 
the  authorities  (S2)  is  legal,  to  prevent  a  sale  under  the 
price  he  had  fixed.  It  is  sufficient,  that  the  agent  is 
authorised  by  parol ;  and.  it  is  not  necessary,  that  all  the 
terms  of.  the  agreement  should  be  stated ;  if  they  can  be 
ascertained;  and  the  conditions  of  sale  are  admitted  by 
the  answer;  and  the  sum  is  stated  in  effect;  for  it  ap- 
pears by  the  conditions  of  sale,  that  the  deposit  was  to 

be 


1806. 


Blagobn 
Braobkab. 


(31)  1  f/oci^.  599.  ZBurr.  itnu,  Vol.  Ill,  625,  note. 
1921.  Bowles  V.  Round,  V,  508. 

(32)  Ante,  Chnoliy  v.  Par-     Smith  v.  Clarke,  post,  477. 
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Blagobn 

17. 

Bradbear. 


he  151.  per  cent.;  and  the  amount  of  the  deposit  is  aih 
certained  by  the  receipt. 

Mr.  Richards  and  Mr.  TroUape,   for  the  De- 
feflCiant. 

In  this*  case  there  is  no  agreement  in  writing;  which 
is  absolutely  necessary ;  taid  the  Defendant  declared  off 
the  moment  the  lot  was  knocked  down.  The  subse- 
quent signature,  by  an  agent>  whose  authority  was 
vokedy  cannot  make  good  an  agreement,  originally  bad 
for  want  of  signature.  The  auctioneer  ought  to  hate 
adopted  the  proper  mode  of  preventing  a  sale  imder 
the  price  fixed  by  the  vendor;  and  should  have-directed 
him  to  employ  persons  for  that  purpose.  In  Mariloei 
V.  i3uller{SS)  neglect  of  duty  by  the  trustee  was  held 
a  sufficient  defence  in  a  suit  for  specific  p^grfennanee* 
The  case  of  Simon  v.  Metivier  {S4f)  applies  to  riiattels 
oidy.  The  attempt  to  apply  the  doctrine  of  that  case* 
to  land  has  been  firequentiy  made ;  but  always  without 
efifect.  In  Buckmasier  V.  Harrop  {35)  it  was  remarked 
by  the  Courts  that  tiie  doctrine  of  that  case  does  not 
extend  to  land;  and  its  application  even  to  chattels 
has  been  doubted.  Here  is  no  act,  that  Cistti  be  con* 
sidered  the  act  of  the  party/  or  his  agent.  The  aii^ 
thority  of  the  auctioneer  was  revocable,  and  was  elearly 
revoked. 


The  Ma8T£R  of  ihe  RoXiLS. 
In  the  case  of  Coks  v.  Trecothick  {m)  Lord  EUmn 
noticing  Simon  r.  Metivier ^  did  not  approve  the  distUAC* 
tion  taken  between  goods  and  lands. 

The 

(33)  Ante,  Vol  X,  292.       Post,  XIII,  45G.    See  the 

(34)  1  Black.  509.  3  Burr,     note,  VII,  345. 

1921.  (36)  Ante,  VoL  IX,  ^  ; 

(35)  Ante,  Vol.  VII,  ^41.    see  249,  and  the  references; 
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The  Master  t/te  Rolls. 
In  opposition  to  the  specific  performanee,  prayed  by 
this  BiU,  the  Statute  of  Frauds  ( S7  )  is  insisted  on.  The 
Plaintiff  ^ideavours  to  repel  that  defence  by  contend- 
ing, in  the  alternative,  either  that  the  auctioneer's  re- 
ceipt is  a  sufficient  agreement  in  writing;  or,  diat  an 
agreement  in  writing  is  not  necessary;  as  the  provi« 
sions  of  the  Statute  do  not  affect  sales  by  auction.  The 
.  proposition,  that  the  auctioneer's  receipt  may  be  a 
note  or  memorandum  of  an  agreem^t  within  the  Star 
tute,  is  not  domed :  but  for  that  purpose  the  receipt 
must  ccmtain  in  itself,  or  by  reference  to  something 
else  must  shew,  what  the  agreement  is.  In  this  in- 
stance one  very  material  particular,  the  price  to  be 
paid  for  this  estate,  does  not  appear  upon  the  receipt ; 
for  the  amount  of  the  deposit,  unless  we  luiow  the  pro- 
portion it  bears  td  the  price,  does  not  shew,  what  the 
price  is;  and  the  receipt  contains  no  relbfence  to  the 
conditions  of  sale,  to  entitle  us  to  look  at  them  for 
the  terms.  The  Plabtiff  says,  the  Defendant  admits 
the  terms ;  but  according  to  the  modem,  and  I  think 
the  correct,  doctrine  ( 38 ),  it  is  immaterial^  what  ad- 
missions are  made  by  a  Defendant,  insbting  upon  the 
benefit  of  the  Statute ;  for  he  throws  it  upon  the  Plain* 
tiff  to  shew  a  complete  written  agreement ;  and  it  can 
no  more  be  thrown  upon  the  Defendant  to  supply  de- 
fects in  the  agreement  than  to  supply  the  want  of  an 
agreement* 


i8oa 

Jmhf  Mth. 


Blaode^ 
Bradbsar. 


As  to  the  doctrine,  that  the  Statute  of  Frauds  does 
not  apply  to  sales  by  auction,  there  is  no  decision; 
for  Aough  in  Simon  v.  Metivier{S9)  the  Judges  did  ex- 

presir 


(37)  Stat.  29  Ch.  II,  c.  3. 

(38)  See  aute,  Cooth  v. 
Jackson]  Vol.  VI,  12;  and 


the  note.  III,  38,  30. 

I  Black.  b99.  '6  Burr. 

1021. 
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1806.  press  their  opinion,  the  - ground' of  their  dednon  was, 
that 'the -  memorandum  of  the  auctioneer  answered- the 
requisitions  of  the  Statute.  The  words  of  the  Statute 
Sradbbar.  are  krge  enough  to  comprehend  every  contract,  by 
whatsoever  preliminary  means,  whether  verbal  commas 
nication,  or  bidding  at  an  auction,  it  may  have  been 
brought  about and  it  is'  not  clear  to  me,  that  sales  by 
auction  are  out  of .  the  mischief,  agaihst  which  the 
Statute  meant  to  guard.  From  the  public  nature  of  a 
sale  by  auction  it  does  not  follow,  that  what  •  i>a8se8 
there  must  be  mattelr  of  certainty;  so  far  from  it,  diat 
I  never  saw  more  contradictory  swearing  than  in  Uiose 
cases,  where  attempts  were  made  to  introduce  eyidenoe 
of  what  was  said  or  done  during  the*  course  of  the  sale. 
Though  ordinarily  the  terms  and  conditions  are  re- 
duced to  certainty  by  a  written  or  printed  particular, 
yet,  if  it  is  true,  that  the  Statute  does  not  afiect  any 
sales  by  auction,  the  whole  of  the  terms  might  be  left 
to  parol  evidence,  at  the  hazard  of  all  the  uncertainty 
and  perjury,  which  the  Statute  intended  to  exchide.-  I 
should  therefore  hesitate  to  say,  the  policy  of  the  Statute 
does  not  extend  to  such  sales.  StUl  more  should  I  bed* 
tate  to  say,  the  words  of  the  Statute  according  to  llie 
true  construction  do  not  include  sales  by  auction.  In  The 
Attorney  General  v.  Day  (  40  )  Lord  Hardtcieke  takes  oe* 
casion  to  state  the  groimds,  upon  which  sales  of  a  par- 
ticular description,  viz.  under  a  decree  of  the  Court,  are 
necessarily  excepted.  It  seems.  Lord  Hardwieke  had  no 
idea,  that  sales  by  auction,  generally,  are  excepted; 
for. the  grounds,  upoki  which  his  Lordship  states  the 
lexeniptioh  of  judicial  sales,  are  not  applicable  to  other 
sales  ,  by  auction.  I  am  not  warranted'  therefQre  to 
sf^,  that  an  agreement  in  writing  is  not  necessary  in 

t^iis 


(40)  1  Vts.  218. 
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this  cade;  and  I  have  aheady  said,  there  is  not  a  suffi-  .1806. 

cient  agreement  in  writing.  •  ^ 

®                     ®  BlAgden 

The  consequence  is,  that  this  Bill  must  be  dismbsed;  Brabbear. 
but  without  costi?.  *  . 


Rolls. 

DOS  WELL  r.  EARLE.  leoe. 

Jufy  2d,  29ik. 

J^ENJAMIN  NEVILL  by  his  WiU,  dated  7tb  Jo-    Legacy  to  a 

nuAry,  1776,  gave  to  his  daughter  Jenny  Doswell,  married  wo- 
thewife  o{  John  DosweU,  250/.;  and  to  his  daughter  '"^^Jf^^ 
MaryiMl.    The  testator  then  durect^  his  executors  J^^^  ^^roduced 
to  retain  the  250L,  given  to  Jenny  ',  and  9501.,  part  of  .^^  poises- 
the  legacy  given  to  ilfary;  and  place  out  the  same  on  gioo,  as  against 
securities;  and  pay  the  interest  thereof  to  the  te|tator!s  ber  right,  sar- 
wife  Elizabeth,  for  her  Ufe;  and  after  her  decease  he  viving,  by  pay- 
gave  the  said  monies,  so  to  be  retained,  to  Jenny  and  ni^t  to  her 
jifary  equally  to  be  divided  between  them.   He  gave  to  h«»»h«nd  dur- 
his  Bon  Benjamin  a  leasehold  meirauage,  with  the  stock      ^^qq  en 
thereon,  charged  with  an  ianhuity  to  his  wife,  upon  con-  iiJ^d^br  Ufe"* 
dition,  that,  in  case  either  of  his  daughters  or  his  son 
should  die,  before  he,  she,  or  they,  should  be  lawfully 
entitled  to  such  legacy  and  bequest,  so  by  him  given 
and  bequeathed  to  them,  as  aforesaid,  and  without  issue, 
then  the  part  or  share  of  him,  her,  or  them,  so  dying, 
should  go  to  the  survivors  or  survivor  of  them,  equally 
to  be  divided  between  them. 

In  the  year  1790,  Ann  Bradley,  the  executrix,  was 
appHed  to  by  John  DostoeU  to  pay  him  the  250/. ;  which 
she  accordingly  did,  with  his  wife's  consent,  on  his 
undertaking  to  pay  the  testator's  widow  the  annual  in- 
terest 
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terest  for  her.  life.  He  regularly  paid  tke  widow  Ae  itt- 
terest,  till  he  died,  in  1797;  and  his  exeeuUm  eontimied 
to  pay  the  interest  till  the  death  of  die  widow  in  1805. 
On  her  death  Mrs.  JSowoB  filed  the  bill  against  the 
executors  of  her  husband,  and  the  executors  i£  Am 
iSrac^/^y,  claiming  the  250/. 

Mr.  Richards  and  Mr.  Wainwrighi,  for  the  Pbdn- 
tiff, 

Insisted^  that  the.  payment  by  Ann  Bradletf  to  John 
was  an  anticipated,  and  unauthorised,  payment; 
amounting  to.  a  breach  of  trust;  and  the  legacy  could 
not  be.  considered  as  reduced  into  possession,  so  that 
Mrs.  Doswell  was  deprived  of  her  right  by  surviving  her 
husband* 

Mr.  Treslove,  for  the  Executors  of  John  DoswelL — 
Mr.  Toiler,  for  the  Executors  ciAnn  Byadky. 
Thi^re  is  no  trust  in.  ihe  Will  for  the  separate  use  of 
Jenny  DaeweU; .  and  therefore  Ann  Bradley  vras  at  li- 
berty, if  she  thought  proper^  to  pay  the  money  to  John 
Doswettf  and  was  responsible  only  to  the  testatoi^i 
widpw.  There  b  no  doubt,  a  husband  may  for  valu- 
able consideration  dispose  of,  or  bind,  the  property  of 
the  wife's  chose  in:  action :  however  doubtful  it  may  be, 
whether  he  can  defeat  her  Equity  to  have  a  provirion 
out  of  it;  where  it  is  Hot  reduced  into  possessibn.  She 
claims  by  this  bill  the  whole,  property^  after  it  had  been 
actually  reduced  into  possession  by  her  husband  in  his 
life.  The  wife  consented  to  the  payment  at  the  time ; 
and  acquiesced  in  it  nine  years  after  her  husband's 
jJeath.  Suppose,  an  executor,  who  is  not  bound  to  pay 
a  legacy  till  e  year  after  the  testator's  death,  thinks 
proper  to  pay  it  immediately :  can  the  Court  call  back 
that  payment? 

The 


1800. 
DoswBtt 
Earui. 
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The  Master  of  the  Rolls. 
'The  question,  how  far  the  liability  of  the  trustee  ex- 
tends, and  how  fiir  the  etcerdse  of  his  discretion  bars 
the  wiffe,  in  a  case,  where  he  could  not  have  been  com- 
pelled to  pay  to  any  person,  is  a .  quiestion  of  extensive 
consequence,  and  deserving  consideration. 


The  Master  of  the  Rolls  dismissed  the  Bill,  with*  Jmfy  mk. 
out  costs. 


iao6. 

ItoSWBLL 

Earu. 


DAVIS  V.  WEST. 

^  MOTION  was  made  for  an  Injunction,  to  restrain   Relief  against 
execution  upon  a  verdict,  obtained  in  an  action  Forfeiture  by 
of  ejectment,  brought  upon  a  breach  of  covenant  by  Iw^hof  Co- 
non-paymentofrent.  ven«it  by  le- 

see  J  woere 
compensation 

Mr.  Bell,  in  support  of  the  motion,  cited  Wadman  v^  can  be  made. 
CakrqftC^l). 

The  'Soliciior'General,  for  the  Defendant 

The  Lord  Chancellor. 
In  this  case  I  take  it,  that  there  are  other  covenants^ 
under  which,  if  breaches  had  taken  place,  and  had  been 
proceeded  on,  tiie  Defendant  might  have  recovered  in 
ejectment:  the  answer  stating,  that  there  are  breaches 
of  other  covenants ;  for  instance,  by  permitting  scutch 

grass 


(41)  Auto,  Vol.  X,  67. 
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grass  to  overgrow  the.  premises,  an4  by  dflapidatioof 
of  the  buildings;  but  admitdngy  that  the  Defendant  idid 
not  proceed  upon  the  breaches  of  tho$e  covenants;  but 
went  only  upon  the  covenant  for  non-payment  of  rent; 
supposing  that  sufficient.  In  the  late  csQse  of  Sanders  v. 
Pope{4&)  I  was  very  unwilling  to  give  the  relief  against 
breach  of  other  covenants,  but  was  compelled  by  a  series 
of  authorities.  Cage  v.  Russel{4S),  Narihcoie  v.  Duke  (44), 
Hack  V.  Leonard {46),,  Wafer  y.  Mocatto  {46),  EaUm 
y.  Lyon{4f7):  establishing,  that,  where  covenants  are 
broken,  and  there  is  no  fraud,  and  the  party  is  capablb 
of  giving  complete  compensation,  it  is  the  province  of  a 
Court  of  Equity  to  interTere,  and  give  the  relief  against 
the  forfeiture  for  breach  of  other  covenantSt  as  well  as 
that  for  payment  of  rent ;  and  the  only  distincti<Hi  is, 
that  in  the  latter  case  it  is  considered  so  dear,  that 
the  object  of  the  clause  for  re-entry  is  only  to  secure 
the  payment  of  the  rent,  that  the  Legislature  interposed; 
and  made  it  unnecessary  to  come  into  Equity ;  allowing 
the  tenai^t  upon  the  ^rtna,  and  ^thin  the  time,  spe- 
cified by  the  Act (48),  to  stop  the  ejectment;  leaving 
the  ancient  jurisdiction  of  Equity  in  every  other  case 
untouched* 

In  this  case  therefore  I  shall  put  the  landlord  in  die 
same  situation,  as  }f  the  tenant  had  paid  his  rent;  and 
then  shall  grant  the  injunction :  but  not  to  prevent 
toother  ejectment;  if  any  other  covenaqts  have  beoi 
broken. 

•  ... 

(42)  Ant6, 282.   See  as  to       (46)  9  Mod.  90.  ' 
the  authority  of  that  case,  -     1^40)  9  Mod.  112. 

the  note.  Vol.  X,  70.  (47)  Ante,  Vol.  Ill,  090. 

(43)  2  Veni.  86^,  (48)  SUtAGeo.  11,  c  » 
(4f)  ilmi.  511. 


By 


CASES  IN  CHANCERY. 


477 


fiy  consent^  the  amount,  of  .what  was  due  ib^  th^  ar-  1806. 


irears  of  rents,  and  costs,  was  ascertained  by  affidaviti  Davis 
instead  of  a  reference.  i^. 

West, 


SMITH  V.  CLARKE.  ^06. 

Jiffy  7M,  mh. 

^jpHE  object  of  the  bill  in  this  cause  was  the  specific    The  circam- 

performance  of  a  contract  for  the  sale  of  an  estate  stance,  that  a 

to  the  Defendant  John  Clarke,  on  behalf  of  his  uncle,  P®"®*^  }^^^ 

the  other  Defendant  George  Clarke.    The  Pkintiffs,  as  J^^^^J^^^''^^"^ 

assignees  under  a  Commission  of  Bankruptcy,  put  up  jf^^tionof the 

the  estate  in  question  with  other  estates .  to .  sale  by  Vendors,  for 

auction;  and  the  Diefendant  was  the  purchaser  of  this  the  porpose  of 

lot,  at  the  siun  of.  750/.    The  objection,  as  repre^  preventing  a 

sented    by  the   answer,  was,  that   a   person  named  *<de  under  a 

UddeUy  was  employed,  and  bid,  as  a  setter  or  .  puffer,  »peci6ed 

for  the  purpose  of  enhancing  the  price.     The  fact,  J^Jj^^' 

that  LiddeU  was  employed  by  the  Plaintiffs,  and  did  ^  gp^cific  per- 

bid,  was  distincdy  proved.     There  was  also  evidence,  formance;  es- 

that    the   auctioneer  declared,    that  there  were  no  pecially  in  a 

in-bi&ders  present:   but,   as   the    answer  contained  case,  where 

no  allegation  of  that  fact,    the  Plidntiffs  objected,  ^«  Vendors 

that.it  could  not  be  received  in  evidence.    The  in-  were  assignees 

structions  to  LiddeU  were  to  bid  up  to,  but  not  to  exceed,      V  * 

i»  m^^w  11.  .        mi         mission  of 

the  sum  of  7oOt  upon  the  lot  in  question.    The  an-  .jjgn|j,^p^y . 

swer  represented,  that  between  the  times,  when  the        the  pur^ 

draft  of  the  conveyance  was  sent,  and  when  it  was  re-  chaser  was  not 

turned,  the  circumstance  of  LiddeU *8  bidding  for  thcf  present;  bat 

Plaintiffs  was  discovered.   It  appeared  in  evidence,  that  porebssed  by 

ZAddeU  bid  immediately  before  the  biddmg,  imon  which  ^  ^fS^^^ 

the 

Bidding  at  an 

.  Auction  on  the  part  of  the  Vendor,  for  the  parpose  of  enhancing 
the  price,,  vitiates  the  sale,  and  prevents  a  speciOc  performance, 
,  Quare. 

Evidence  of  a  distinct^  snbstantive,  fact,  without  an  allegation  on  the 
Record,  not  received. 
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Smitb 


the  Defendant  was  the  purchaser  John  Clarte^  wben 
the  sale  was  over,  declared,  that,  if  hit  uocle  wiqiiU 
not  stand  to  it,  he  would.  With  the  exception  of  th^ 
drcumstances  above  stated,  there  was  no  imputation  of 
fraud :  nor  was  there  any  suggestion,  that  the  sum  of 
750/.  exceeded  the  value. 


The  Master  of  the  Rolls  upon  the  objection  to  the 
evidence  of  the  declaration  by  the  auctioneer  said,  .ihtt, 
as  it  was  a  distinct,  substantive,  factj  it  could  not  be 
received  in  evidence  without  an  allegation  upon  the 
record.  • 


Mr.  Johnson  and  Mr.  Weavy  for  the  Plaintifis* 
The  question  whether  a  sale  by  auetion  is  void  by 
the  bidding  of  a  persoti,  employed  by  the  vendors,  widi 
a  view  to  enhance  the  price,  must  now  be  considered  u 
eetded.  The  Plaintiffs,  bound  as  assignees,  to  sell  the 
bankrupt*s  estate  for  the  most,  that  could  be  procured, 
having  ascertained  the  value,  took .  fiie  usual  means  of 
(preventing  a  sale  under  that  amount;  following  the 
general,  or  rathef  the  universal,  practice.  The  de^psion 
of  the  Court  of  King's  Bench  against  Aat  practice  in 
the  case  of  Howo/td-y*  CS(i^2?(40)  was  in  tbe  case  of 
no  real  bidder:  a  case  of  mere  fraud:  but  it  has  never 
been  determined  to  be  illegal,  where  there  was  compe- 
tition; and  the  contrary  proposition  was  clearly  main- 
tained in  the  case  of  Bromley  y. ifft(dO).  In  the  case, 
now  before  the  Court,  it  appears  both  by  die  answer 
and  the  evidence,  that  several  persons  bid;  and  there 
was  not  an  allegation,  much  less  any  proof,  of  impo- 
sition, or  diat  the  sale  was  at  more'  than  the  valoe« 
It  cannot  be  suppo9ed,  that  any  person,  attending  a 

sale 


(49)  6  Tfrm  Hep.  642. 


^60)  Ante,  Vol.  Ill,  620. 
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«de  by  auction  in  this  connfryi  can  be  ignorant,  tbat  ^IBM. 
rane  person  is  etaj^yedi  to  bid  for  the  vendor.  Hmttu 

». 

Mr.  Riehards  and  Mr.  Hartf,  for  die  Defendant.  CiAMs. 
This  case  has  particular  circumstances,'  that  did  not 
occur  in  any  of  the  cases,  that  have  been  ];pferred  to : 
a  puffer,  of  whom  no  person  in  the  room  had  any  no-^ 
tion,  and  a  declaration  by  the  auctioneer,  that  there  was 
no  puffer.  Upon  the  general  point  much  discussion  has  \ 
taken .  place  ;*  and  a  considerable  difference  of  opinion 
has  prevailed.  The  opinion  of  Lord  Mansfield  and  Lord 
Kenton  was,  that  there  ought  to  be  no  puflfers ;  and  that 
opinion  is  confirmed  by  reason,  with  reference  to  the 
effect  upon  a  man  going  into  the  room,  and  seeing  per- 
sons of  knowledge  and  experience  bidding,  aA  he  ima- 
gines, for  themselves.  This  Defendant  the  moment  htf 
discovered  the  fraud  retracted ;  having  till  that  timef 
supposed,  Liddell  was  a  real  bidder.  The  Plaintiffs 
ought  to  be  left  to  an  action. 

Mr;  JohnsoHf  in  reply,  observed,  that  all  these 
must  turn  upon  fraud  ;  that .  the  public  must  be  sup-, 
posed  to  be  apprised  of  such  a  transaction:  and  if  the 
assignees  had  not  emjrfoyied  some  person  to  take  care, 
that  the  property  should  not  go  under  its  value,  they 
would  have  be^  charged  as  for  wilful  default ;  which 
case  is  put  by  Lord  Rasslffn  in  ConoUy  v.  Par8on8{6\  ). 


The  Mastsr  of  ike  Rolls« 
This  bill,  filed  for  the  purpose  of  obtaimng  a  spe«.  10^^ 
cific  performance  of  a  contract  for  the  sale  of  aa 
estate  to  the  Defendant  is  resisted  on  the  ground  isS 

frand; 

(50  Ante,  Vol.  Ill,  025,  n.   BcwUi  r.  Rmmd,  V,  508. 
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1806. 
Smith 

V. 

Clarkb* 


fraud,;  which,  as  it  imputed  by  the'lm^wer,  con- 
sists in  d^s;  thut  the  Pbtintiffs,  thfT  .vendors,  emplo]red 
a  person  to  bid  for  them  at  the  auction.  The  evidence 
very  .clearly  proves  the*,  fact,  that  Liddett  was  employed 
by  the  Plaintiffs,  with  instructions  not  to  let  the  pre- 
mises go  under  certain  specified  prices :  for  the  \<St  in 
question  750/.  For  that  purpose  it  was  purchased  by, 
or  for,  one  of  the  Defendants.  I  take  it  upon  the  ,  evi- 
dence, that  the  bidding,  immediately  preceding  ti^i 
of  the  agent  for  the  Defendant,  was  made  by  the  bid- 
der for  the  Plaintifi.  Though  the  fiict  is  .not  distincdy 
so  sMted,  yet  I  collect  it  from  the  general  tenor,  of  tlie 
evidence. 


This  is  the  state  of  the  case;  upon  which  the  ded- 
'  9ion  must  proceed ;  as  I  cannot  t^ike  any  notice  of  the 
evidence,  by  which  it  is  attempted  to  introduce  ja  defence, 
totally  different  frpm  that  , made  by  the  answers;  aDedg- 
ihg  only,  that  a  bidder  was  employed  by  the  Plaintifi 
iB<rithout  the  knowledge  of  either  of  the  Defendants. 
Such  knowledge  is  hot.  imputed,  and  evidence  is  hot 
necessary  to  prove  the  want  of  it.  The  evidence  goes  to 
prove,  not  the  mere  absence  of  ;.such  knowledge,  but, 
Aat  positive  information  was  given  by  the  aucticHieer, 
that  there  was  no  bidd^er  on  the  part  of  the  Plaintiffi. 
That  is  perfectly  a  different  case ;  and  there  is  iiot  jn 
the  answers  a  syUable,  leading  to  a  sup'position,  that  su^ 
a  case  existed. 


The  evidence,  if  it  could  be  gone  into,  seems  to  be 
attended  with  ■  considerable  suspicion.  It  •  is  extraor- 
dinary, that  the  Defendants,  at  the  time  the  answeH 
were  put  in,  should  not  have  known  any  thing  of  d^s 
declaration  by  the  auctioneer  ;  especially  as  ihm 
own  agent  Townshend  was  one  of  the  witnesses,  wbo 
proved  it.   If  they  did  know  the  fact,  by  suppressmg 

it 
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it,  a  fraud  appears  to  have  been  intended/  or  n  Mir* 
prise  upon  the  Plaintiffs.  *  Of  seven  witnesses .  for  the 
Defendants,  all  present  at  the  auction,  three  speak  to 
this  declaration  by  the  auctioneer : '  three  4}pon  'the 
same  interrogatory  are  silent  with  regard  to  that  fact. 
The  seventh,  who  was  the  agent  of  the  Defendant 
George  Clarke,  is  not  at  all  examined  upgn  that  inter^ 
rogatory.  He  is  not  even  asked,  whether  he  knewi 
or  did  not  know,  that  bidders  were  employed  by  the 
Plaintiffsi  But  that  is  .  not  all;  for  the  Defendant  «7oAii 
Clarke  was  present  at  the  auction ;  ahd  by  his^  answer 
he  does  not  say  a  word  of  the  declaration.  Both  he 
and'  George  Clarke  speak  of  a  declaration  of  a  similar 
Jmport,  but  made  ai  another  timet,  and  at  a  different 
auction:  viz.  a  declaration  by  the  auctioneer  then^ 
that,  though  there  had  been  intbidders  at  the  former 
sale^  there  were  none  at  that  sale.  Either  sohte  mik- 
irepresentation  must  have  taken  place  with  reference  to 
this  fact,  as  to  the  time  of  the  declaration,  oir  there 
must  be  some  confusion  upon  it.  It  is  sirffipient,  that 
I  cannot  take  any  notice  of  the  evidende,  as  apjpljcabl^ 
to  this  case. 

The  question  then  is,  whether  upon  the  statement: 
I  first  made  the  Plaintiffs  have  been  guilty  of  such  a 
fraud  as  precludes  them  from  relief  by  a  specific  per*^' 
formance.  My  opinion  upon  that  question  is,  that 
they  neither  intended,  nor  have  they  practised,  ahy 
fraud.  They  are  the  assignees  under  a  Commission-  of 
Bankruptcy.  They  appear  to  have  set  a  value  upon  the 
estates,  which  were  the  property  of  the  bankrupt ;  and; 
resolving  to  sell  them  by  auction,  they  employed  a  per-^ 
^n  to  attend  tbe  sal6,  and  to  bid  up  to  a  price,  speci* 
fied  against  each  lot,  as  the  very  lowest  price,  at  wl^h 
the  premises  ought  to  be  solji ;  and,  according  to  the 
statenient  of  one  of  the  witnesses;  they  directed  .that 
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penoB  to  be  cautkm^  net  to  go  beyond  the  fltaiits  pre* 
scribed ;  aa,  if  he  diouU,  and  ihe  lot  dioiild  Ibe  knodced 
down  to  him,  he  must  take  it.   Theiefore  Aey  did  not 
Curanou     employ  him  for  the  purpose^  generally^  of  enhanciq; 

fhe  priooj  but  merely  to  prevent  a  sale  at  an  mder- 
value ;  and  they  stated  previously  what  Aey  conceived 
to  be  the  true  valuoi  below  which  the  lot  ought  not  to 
\ie  soldf 

After  the  case  of  Bromley  y.  Alt  {52),  andw^^O;  Lord 
ItassljfH  stated  to  be  his  strong  and  clear  opnion  in 
Cmni%v.  A''voiw(53)|  it wouldbe  too  much  formeto 
say,  this  is  in  itself  a  fraud;  unless  I  could  say,  every 
direction  bya  vendor  to  any  person  to  bid  in  lus  behalf 
is  of  itself  such  a  fraud  as  to  vitiate  every  agreement,' 
that  takes  place  at  an  auction;  at  which  that  directum 
in  given.  In  BexweU  v.  Christie  (54)  very  general  and 
broad  prin^ples  are  la}d  down  by  the  Court  of  King's 
Bench  {  beyond  any,  that  the  case  immediately  be&ie 
the  Court  required.  The  subsequent  case  Howard  v. 
Castle  (55)  proceeded  upon  the.  ground  of  plain  and 
direct  fraud:  Lord  Kenyan  stating,  that  it  appeared 
at  the  trial  to  be  bottomed  in  fraud ;  that  it  was  fraud 
from  beginning  to  end.  There  was  no  real  bidder; 
and  there  were  several  bidders  for  the  vendors..  Wheih 
ever  I  shall  be  able  to  state  die  same  proposition  of  any 
case,  I  shaU  come  to  the  same  conchisiQn.  But  it  is  dear, 
lAnfdKenyan  had  not  idways  entertained  the  same  opinion 
as  to  the  doctrine  mJJ^xtoeffv.CKm^te  (5^^  forinTkss- 
ingv.Morrice  {57)  he,  states,  with  respect  to.  biddeis 
being  empbyed  for  the  vendors,  ^t  he  does  not  say, 
the  doctrine  in  Bexwell  v.  Christie  is  wrong :  but  eveiy 
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bodyknoiWB,  that  suoh  persons  are  eobstantly  eiiiplo3fecl. 
fit  Bramkff  v.  AU  (5%)  Lord  AhmUey  expresses  his 
opinidii,  that  it  is  perfectly  legal  for  a  |nan  to  state  a 
price,  below  which  he  would  liot  permit  a  sale;  and  his 
Ijordship  observes,  that  th^e  is  no  fliflBsrence  between 
setting  up  th^  lot  at  a  given  price;  and  employing  a 
person  to  prevent  a  sale  undesr  that  price ;  if  that  b 
communicated. 

I  do  not  mean  to  state  a  proposition  so  general,  as 
tkat  there  csin  be  no  fraud  through  the  medium 
person^  employed  by  the  vendors.  iMd  Raufyn  appears 
in  Canottjf  v.  Parsatu  ( 59  )  to  doubt,  whether  there  can 
be  that  species  of  fraud;  whether  in  any  oAae  the  pur- 
chaser can  b^  said  to  be  defrauded  merely  as  being 
drawn  in  through  eagendess  of  iseal  and  competition  witb 
others.  I  do  not  go  that  length;  for  if  the  person  is 
employed,  not  for  the  defensive  precaution,  with  a 
view  to  prevent  a  sale  at  an  under-val|ie>  but  to  take 
advantage  of  die  eagerness  of  bidders  to  screw  up  tibe 
price,  I  am  not  ready  to  sayt  is  such  a  transaction 
as  can  be  justified  in  a  Court  of  Equity.  Neither  do  I 
sily,  that^  if  several  bidders  are  employed  by  the  vendor, 
in  that  case  a  Court  of  Equity  would  compel  .the  pur- 
chaser to  carry  the  agreement  into  execution ;  for  that 
must  be  done  merely  to  enhance  the  price.  It  is  not 
necessary  for  (he  defeuive  purpose  of  protection  against 
a  sale  at  an  under-value.  t  leave  thqse  cases  to  be 
determined  upon  those  grounds,  whenever  they  may 
oocqr.  It  is  sufficient  to  say,  this  b  not  a  case  of  that 
descriptiolb.  These  PhdntiffB  had  not  a  fraud  in  con- 
templation ;  and  were  not  in  a  situation,  that  made  it 
peculiarly  incumbent  upon  them  to  take  care  not  to 
permit  a  sale  at  an  under-value. 

Under 
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1806.  Un9er  these  drcunuitances,  therefore,  I  canMt  tay 

Smith  PlaintiflS  hAre  practised  a  firaud.   If  they  had,  it 

would  be  a  greitt  atretch  to  give,  thb  Defendant  George 
Clarkb.  Clarke  the  benefit  of  the  principle ;  for  he  was  not  pre- 
sent at  the  sale.  It  was  not  therefore  throttgh  compe- 
tition that  he  was  induced  to  give  the  •  price :  but  a  pfr- 
son,  who  was  present,  bid  under  the  impression,  that 
he  would  adopt  the  bidding.  He  was  perfectly  at  libefty 
to  adopt  it,  or  not.  It  would  be  strong  to  say,  he  was 
drawn  in  through  eagerness  and  zeal  of  eompetitibn'  to 
give  more  than  otherwise  he  would  have  given;  as  it  was 
snhmitted  to  his  judgment ;  and  he  adopts  the  biddtng 
out  of  doors.  If  the  person,  who  purchased|  ha^  a 
firaud  practised  upon  him,  I  do  not  say,  he  might  not 
avail  himself  of  liz  but  I  should  require  ^  strong  case 
of  fraud  against  the  original  purchaser  to  induce  me  to 
pve  the  benefit  of  it  to  his  assignee. 

Therefore  decree  a  specific  performance  against  George 
Clark.  As  to «7bAfi  Cfarft,. he  was  only  an  agent.  He 
bill  as-  against  him  must  be  dismissed- 
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FRANKS  NOBLE. 

Jjf^OSES  HART  by  hU  Will,  dated  the  3d  of  Aprik 
1756,  after  giving  several  annuities,  the  first  ,  pay- 
ment to  commence  from  the  first  quarter  day  ikfter  Us^ 
decease,  gave,  devised,  and  bequeaithed,  all  his  ex-, 
chequer  orders  and  annuities,  and  all  h{s  jewels,  •house' 
hold  fiumiture,  ^c.  and  other  personal  estate  and; 
ejects,  and  pictures,  (except  his  books,  plate,  china, 
ahd  linen,)  and  all  his  messuages,  liEmds,  tenements,  and 
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premises  at  hlewarih,  Richmond,  aind  TopsfieU^  and  also 
all  his  leasehold  estates,  and  all  other  his  real  ahd  per- 
sonal estate  of  what  nature  or  kind  soever,  or  where* 
soever,  not  otherwise  disposed  of,  which  the  testator 
.  then  was,  or  at  the  time  of  his  decease  should  be  pos- 
sessed of,  interested  in,  or  entided  to,  in  possession, 
reversion,  expectancy,  or  remainder,  to  trustees,  their 
heirs,  &c.  upon  trust,  with  all  convenient  speed  to  sell  his 
es^tes  at  Isktoerthf  freehold  and  copyhold,  and  all  the 
lands  he  held  of  the  Crown  at  Richmond,  and  all  his 
jewels,  pictures,  and  househ6ld  furniture,  &d*,  and  other 
personal  estate,  not  specifically  bequeathed ;  and  to  place 
out  the  money,  arising  from  the  sale,  in  govemmelit 
aecurities ;  and  out  of  the  yearly  income-  and  produce 
of  his  said  Exchequer  Orders  and  Annuities,  and  also 
out  of  the  rents  and  profits  of  his  said  estate  at  Topi- 
Jield  and  of  his  leasehold  estates,  ahd  of  all  other  his 
real  and  personal  estates,  to  pay  the  anniiities  therein- 
before given  and  bequeathed ;  ahd  after  payment  thereof, 
that  they  should  pay  the  surplus  of  the  yearly  income 
and  produce  of  his  9aid  real  and  personal  estates  in 
manner  following :  one  moiety  thereof  unto*  his  daughter 
Judith  Levy  for  and  during  the  term  of  her.  natural  life, 
or  so  long  as  she  should  continue  the  widow  of  J^lia^ 
'Levy,  her  late  husband*,  by  equal  half-yearly  payments; 
the  first  payment  to  made  on  the  second  quarter-day, 
which  should  happen  next  afler  his  decease;'  and  the 
other  moiety  thereof  unto  his  daughter  Rachael,  the 
wife  of  Michfiel  Adolphus,  for  and  during  the  term  of 
her  natural  life,  for  her  sole  and. separate  use;  the  same 
to  be  paid  also  by  half-yearly  payments : :  the  first  pay- 
ment to  jnade  on  the  second  quarter-day  which  should 
happen  next  after  his  decease* 


1806. 

Frank;* 
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The  testator  then  declared  a  farther  trust ;  that,  if 
Rachael  Adolphus  should  survive  Judith  Levy,  or  if  Judith 
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ia06.       Levy  should  narry  agmin,  from  the  timte  of  soch  desdi 
Pranks         marriage  the  moiety  of  the  surphis  of  the  inoome 
^  of  the  said  real  and  personal  estates^,  made  payable 

NoBLS.     as  aforesaid,  to  JwGth  Levy,  should  be  paid  byhal^ 
yearly  payments  to  Rachael  Adolphus,  tar  the  tens  of 
her  natural  Efei  for  her  sole  and  separate  use«  in  Ae 
saftie  manner  as  the  other  moiety  was  directed  to  be 
paid  to  her ;  and,  if  Rachael  Adolphus  should  die  widioaft 
leaving  any  issue  of  her  body,  and  Judkh  Levy  should 
Survive  her,  that  in  inch  case  the  moiety  of  the  aurpliis 
of  the  income,  &c.  made  payable  to  Rachael  Adolphne^ 
as*  aforesaid,  should  by  half-yearly  payments  be  paid  to 
Judith  L&vy  during  her  life,  if  she  shoiild  so  long  cqd^ 
tiilue  the  widow  of  EUas  Levy;  and,  if  Rachael  Adoih 
phus  Ishould  at  her  death  4iave  any  issue  of  her  body 
lawfully  begotten,  that  then  apd  in  such,  case  the 
moiety,  &c.  jpayable  to  Rachael  Adolphus,  as  aioseMtii^ 
should  from  thenceforth  by.  half-yearly  payments  be  pud 
to  all  the  children  of  Racluwl  Adolphus  during  their 
respective  lives  in  equal  proportions,  share  and  share 
alike,  with  benefit  of  survivorship,  in  case  any  of  then 
should  die ;  and  upon  further  trust,  that  fkom  and  after 
the  death  or  marriage  of  Judith  Levy  die  income  of 
his  BSdd  real  and  personal  estates^  devised  to  her  ai 
aforesaid,  should  be  paid  by  half-yearly  payments  to 
and  amongst  all  and  every  the  children  of  Raehael  Adol- 
phus  in  the  same  manner,  and  with  the  like  benefit  of 
survivorship.  ' 

The  testator  then  gave  directions  to  his  trustees,  m 
esse  Rachael  Adolphus  should  leavi^*  any  issue,  for  their 
maintenance  and  education  out  of  the  yearly  income  and 
produce  of  hb  said  real  and  personal  estates,  devised 
to  them,  as  aforesaid,  until  they  should  respectively  at- 
tain the  age  of  S5;  and-  dedared  a  farther  trust  firom 
and  aAer  the  decease  of  both  his  said  daughters,  and 
the  issue  of  Rachael  Adolphus,  or  on  the  marriage  of  Ju- 
dith 
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JiiA  Lepjf^  as  sforesaid,  (  she  sunrmng  Eackael  Adolphm  1800. 
and  ker  issue)  that  the  trustees,  &c*  should  pay  the 
yeaiiy  mcome,  interest,  and  produce,  of  aU  his  said 
estates  unto  and  amongst  so  many  of  his  sbters  JUor-  Nona. 
jfo^Sf  SiimmSf  JudUh  Hari-,  and  Jacobed  Hart,  as  should 
be  then  livinj^  and  to  the  sunrhrors  and  surviYor  of 
tiunui  share  and  share  aSke,  for  and  during  Aeir  re* 
•pectiYe  natural  lives  and  the  Ufe  of  the  longer  Hver  of 
Ihenm^  I7  equal  half-yearly  pay^ients,  for  their  sole  apd 
separate  use  and  benefit ;  and  upon  fiurther  trust  firom 
and  after  the  deeease  of  his  said  daughters,  and  of  the 
ksfie  of  Raehael  Adotphus^  and  of  his  said  three  sisters^ 
that  his  trustees  should  pay  the  yearly  income  and  pro- 
duce of  his  said  real  and  personal  estate  unto  Mo$e9 
Hart  and  NapihaB  Hart^  the  sons  of  his  brother-in-law 
S0tonum  Hart,  toi  thdr  lives,  share  and  share  alike ; 
#nd  in  case  dther  of  them  should  after  the  deaths  of 
the  said  Judith  Levy  and  Raehael  Adotphus,  and  of  the 
children  of  Raehael  AdofphmSf  if  she  should  have  .any, 
and  of  his  thrlee  sisters,  depart  this  life  without  having 
issue  male  of  his  body  lawfully  begotten,  then  in  trust 
to  pay  the  whole  yearly  income  apd  produce  of  his  said 
real  and  persoml  estate  unto  the  survivor  of  them  for 
his  lift. 

The  testator  farther  directed,  that,  if  Maie9  Hart 
should  after  die  deaths  <t£Judith£evy  and  Raehael  Adoh 
phui,  and  the  children  of  Raehael  Adolphus,  if  she  should 
have  any,  and  of  his  said  three  nsters,  depart  this  life 
before  NapthaU  Hart,  leaving  issue  male  of  his  body, 
that -then  Jiis  trustees,  or  the  survivori  &c.  should  con- 
vey one  nioiety  of  his  said  real  estate  at  Topffiefd,  and 
|dso  cmvey  one  moiety  of  all  sudi  pther  parts  of  his 
freehold  and  coj^hold  estates,  as  should  be  then  re* 
mailing  unsold,  to  trustees,  to  the  use  of  the  first  and 
every  other  son  and  sons  of  Mo^es  Hart,  successively  in 
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^oa  ta9  male  ;  vith  tem&ioAen  tb  NapthaU  Hari  for  fi&, 
J"^-        and  to  his  fiAt  and  other  sow  in.  the  sapie:  «ani«r} 

aC  RANKS 

and,  in:  default  of  such  issue,  to*  the  testatoi^s  ^r^ht 
STopLBt  heiirs;  with  a  direction  in  die  same  lerent  til  by  on( 
one  moiety  of  the  testator's  penohal  Estate,  "aiid'.of 
money,  produced  by  the  skle'  of  his  fireehold  axid  cppy? 
hold  estates,  in  lands  of  inheritance,  to  be  conyqfed 
and  settled  to  the  same  uses.  A  siniilar  direction  waa 
given  in. the  event  of  Napthali  Hart  Ajing  before' 4fiMet 
Hartf  and  leaving  issue  male  ;  and  in  case  ififbiet  and 
Napthali  Hart  should  both  die  without  leaving  atay.iitae 
piale,  or  such  issue  male  should  die  widioUi'teaving 
any  issue  male,  then  the  trustees  'should  convey  the 
estate  at  Topsfield  and  all  other  bis  fftiiehold  and  copf\ 
hold  estates  remaining  unsold  to  such  person  as  ahduhl 
at  the  death  of  the  survivor  of  ilfo^^^.  and  NiqMtfi. 
Hart  be. the  testator's  right  heir;,  and  should.  dispOMi 
of  all  his  personal  estate  according  to  th^  Statute  of 
pistributioQs  (60);  and  he  declared  his  will  to,  be,'du4 
as  often  as  any  of  the  parties,  to  whom  he  had>  gheo 
and « bequeathed  any  annuity  by  his  said  Will,  'or,oth^ 
wise,  should  depart  this  life,  all  such  aum  andi  sumi 
of  money,  as  should  or  might  be  set*  ^pait  tcf  bbscw^ 
the  payment  of -such  annuity  or  annuities,  should  *froi4 
the  decease  of  such  annuitants  or  annuitant  go  and  be 
accounted  as  part  of  his  estate,  and  be  approfAriated  to 
such  purposes  as  he  before  directed  die  surplus  of  his 
estate  to  be  appropriated ;  ahd  he  appointed  his  trustees 
to  be  his  executors. 

The  testator  died  upon  the  19th  of  No9'emberi  n56. 
Pn  the  16th  of  February,  1758,  by  a  Decree;  ioade  upon 
the  Bill  of  Judith  Levy,  directions  ^ere  given  Ibr  -taldBg 
an  account  of  the  personal  estate,  &c. ;  'and  'for  payiben't 
pf  the  Annuity ;  and, :  that  the  executors  'sbodld  a|ipror 

.  '  priaia 

(ISO)  Stat.  22  &  23  Ck,  II,  10. 
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priate  a  suflicient  part  of  the  per9onal  estate  for  payment  1806. 
thereof;  and  it  was  deckredt  that  the  several  funds,  p^^NKs 
which  should  be, ,  set  apart  to  answer  the  annuities, 
would  upon  the  deaths  of  the  annnitants  constitute  part  .NoBfiS. 
of  the  general  residue  of  the  personal  estate;  and  if; 
was  ordered,  that  the  residue  should  be  continued  or 
placed  out  in  Government  Securities  upon  the  trusts  of 
the  Will;  that  an  account  should  be  taken  of  the  inte- 
rest and  produce  of  the  personal  estate,  accrued  due 
since  ,  the  testator's  depease;  and  that  the  clear  produce 
of  such  personal  estate,  that  had  accrued  and  shpuld 
accrue  due  after  payment  of  the  legacies,  should  be  di- 
vided into  moieties;  and  that  one  moiety  should  be  paid 
%&  Judith  Levy  during  her  life  or  widowhood ;  am}  the 
other  moiety  to  the  Defendant  Rachael  Adotphus  during 
)ier  life,  for  her  separate  use ;  and  the  first  payment  of 
such  interest  and.  produce  was  to  be  made  on  Ladyntay^ 
Old  Stile,  pursuant  to  the  Will;  and  to  be  continued  tp 
be  paid  from  tb^t  time  half-yearly  at  Michaelmas  an4 
Jjody^day^  Old  Stile. 

Under  that  Decree  the  income  of  the  clear  residue 
of  the  personal  estate,  and  the  rents  ai^d  profits  of  the 
freehold,  copyhold,  and  leasehold,  estates  were  paid  to 
Judith  Levy  and  Jiach^iel  Adolphus  in  moieties,  by  such 
half-yearly  payments,  during  their  lives.  Rachael  Adol^ 
phus  died  on  the  S2d  of  November,  1773,  without  leaving 
any  issqer  The  three  sis^rs  of  the  jiestator,  and  all  the 
persons  entitled  to  annuities  under  the  Will,  died  in  the 
life  of  Judith  Levy^  Moses  Hart  also  died  in  her  Ufe, 
without  leaving  issue.  JufUth  Levy,  laving  continued  4 
^dow,  died  on  the  19th  of  January,  1803. 

The  bill  was  filed  by  the  niece  of  Judith  Levy,  being 
her  sole  i^ext  of  kin  and  administratrix, .  against  tb^ 
executor  of  Michael  Adolphus,  the  surviving  executor  of 

the 
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1806.  the  teBlatot  Nhses  Htni,  the  elder,  tsad  agaimtNajMat 
•g^^^^     Hafi\  prayiog  a  declaration,  that,  iii  the  events  that 

happened,  JudM  Levy  became  entitled  to  aD  the  incame 
Ho^LSt     of  the  testator*i  estates,  which  accrued  due  before  her 

death ;  and  that  the  executor  may  be  decreed  to  pay  the 

balance  accordingly. 

l^he  Defendant,  NapikaU  Hatty  by  his  answer  sub- 
mitted, that  in  the  eventift,  that  happened,  he  is,  »ccording 
to  the  true  construction  of  the  Will  entitied  to  the  ba- 
lance in  the  hands  of  the  executor, 

Mr*  HoOMi  and  Mr.  Gregg,  for  the  Plaintiff,  contend- 
ed, that  upon  the  true  construction  of  this  WiU  JuStk 
Levy  was  entitled  to  all  the  income  up  to  the  last  day  of 
accruing  payment,  previous  to  her  death,  according  to 
the  different  natures  of  the  property :  viz.  the  dividends 
due  upon  the  5th  of  Janmry,  I  SOS,  and  the  rents  due 
at  ChrMtmds,  1802.  They  observed,  in  commentiiig  upon 
tiie  Will,  that  the  words,  "by  equd  half-yearly  -pay- 
ments are  dropt  in  the  subsequent  part  ;  under  which 
the  Defendant  NapthaU  flari  claims;  concluding  there- 
fore, that  the  purpose  of  half-yearly  payments  was  dropt; 
and  no  part  of  the  income,  accrued  due  in  the  life  of 
Judith  Levy,  was  given  over,  in  the  even(,  to  the  Defen^ 
^antNapih^li  Hart. 

Mr,  Fanblanque  and  Mr.  Hart,  for  the  Defendant  iVspr 
thaU  Hart,  relied  upon  the  restriction  in  the  dispositioa 
to  Judith  Levy;  prescribing  half-yearly  payments;  the 
.  first  payment  to  be  made  on  the  second  quarter  day 
after  the  testator's  death;  viz,  Lady-day,  1757.  They 
contended,  that  the  subject  of  this  disposition,  thoii|^ 
not  in  terms,  was  in  the  nature  of  annuity:  and  there- 
fore could  not  .be  apportioned;  as  dind^nds.may  be, 

and 
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wad  rent  by  Statute  (61 ).   They  inmsted  ihevefore,  thai 
JuditkLepywtis  eodtled  only  np  to  the  day  of  the  half-  ji2iiKi 
yearly  payment,  previous  to  her  death:  the  period  ascer-  v. 
tamed  by  the  Decree.m  the  former  cause,  with  reference  Nowit 
to  the  partumlar  direction  of  die  Will  for  half-yearly 
payments,  commencing  on  the  second  quarter  d^y  after 
the  testator's  death. 

Tke  Master  of  the  Rolls. 
This  is  a  mixed  disposition  of  proper^  and  annuity, 
with  very  peculiar  directions.  The  quc^ition  is,  which  it 
partakes  of  most;  and  it  seems  to  me  to  partake  most^tf 
the  nature  of  annuity.  I  wish  to  look  at  the  Will,  before 
I  finally  decide  what  Mr».Levt/*a  interest  was;  but  that 
is  the  inclination  of  my  mind  at  present. 


The  Master  of  the  Rolls. 
I  stated  my  impression  as  to  the  merits;  that  there  J^lBlk^ 
can  be  no  apportionment  in  this  case  any  more  than  in 
the  case  of  an  annuity.  I  only  postponed  the  judgment 
for  the  purpose  of  looking  at  the  Will  more  attentively; 
to  see,  whether  i(  contained  any  expresnon,  that  might 
vary  the  opinion  I  formed  upon  the  statement  of  those 
words ;  and  I  have  not  found,  that  the  Will  contains  any 
thing,  that  can  have  that  effect. 


The  l!>eccee  was  pronounced  accordingly, 
(61)  SUt  11  Geo.  II,  c.  19, 
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Order  for^  a 
GoardiaD  and 
Maintenaoce 
for  infanta  up- 
on ill-treat- 
ment by  their 
father. 


WHfrFlELD  r.  HALES. 

PETITION  was  presented  on  behalf  of  infiuti, 
for  a  reference  to  the  Master  to  appoint  a  proper 
person  to  be  tbeir  Guardian,  and  a  proper  allowance 
for  Maintenance.  The  father  of  the  iniants^  who  was 
Plaintiff  in  the  cause,  was  in  possession  of  the  estate. 
The  petition  was  supported  by  aflSdavits  of  gross  ill- 
treatment  and  cruelty  towards  the  infants  by  their  Ci- 
ther; on  which  account  a  prosecution  had  been  insti- 
tuted; under  which  he  was  imprisoned.  Notice  of  tlib 
application  had  been  given;  and  no  one  appeared  to 
oppose  itt 

Mr.  Bell,  in  support  of  the  petition,  sai^  there  were 
several  authorities  for  the  interference  of  the  Court  in 
such  a  case ;  suggesting,  that  the  father  was  practisii^ 
for  the  purpose  of  keefmig  possession  of  the  estate. 

The  Lord  Chancellor  mad^  the  Order ;  referring  to 
JjordEldoris  opinion  in  De Mdnneville^s  Case  (62),  ib^ 
under  such  circumstances  the  Court  will  interfere. 

.  (02)  De  Manneville  v.  De  Afanneville,  ante,  VoL  X,  5S. 


[403] 

1800. 
Jufy  24tk. 
Co-plaintiff;  as 
iffext  Friend, 
stmck  out,  hi9 
(Bvidenoe  bebg 
necessary; 
but,  as  a  gene- 
ral role,  upon 
givbg  security 
for  the  Conts 
incarred. 


WJTTS  V.  CAMPBELL. 

MOTION  was  made  on  behalf  of  k  Plaintifl^  that 
the  name  of  a  Co-plaihtiiT,  as  the  Next  Friend;  may 
be  struck  out,  and  another  person  substituted  as  the  Next 
Friend;  on  the  ground,  that  the  evfdehce  of  the  Next 
Friend  was  necessary ;  and  the  Plaintiff,  being  answer- 
able for  the  costs,  cannot  give  evidence  for -a  co- 
Pkintiff. 


Mr. 
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M r.  (7d20ii,  for  the  Defendant,  insiflted,  thatttienfett 
firiend  setiring  must  give  security  for  the  coet»  incurred. 

The  SoUeUar-Generali  in  support  of  the  motion,  ex- 
presseld  .j^oubti  whether  that  was  the  practicei  as  a  ge- 
neral,^ . 

The  JRegisier  {Mr.  Crofts)  BltaXed,  that  the  general 
rule  is,  that  security  shall  be  given. 

The  Lard  Chancellor  said,  that  ought  to  .he  the 
general  rule;  and  made  the  Order  accordingly,  upon  the 
terms,  *  that  the  next  friend  should  give  securi^  for  Ihef 
costs,  incurred  in  his  time  (68). 


49d 


(63)  Prochein  Amy  struck 
out,  being  wanted  as  a  wit- 
ness; but  to  remain  liable 
for  the  Costs  incurred :  Bur- 
ton V.  Burton,  i5th  March, 
1792,  MS8.  Mr.  Cox. 

Prochein  Amy  struck  out, 
on  the  Motion  of  I^.  Beamet; 
where  it  was  necessary  to 
make  him  a  Defendant;  in 
order  to  prove  a  Will  against 
him,  as  heir-at-law :  Fowle  v. 
Foiofe,lst  March,  1820,  MSS. 
Mr.  Beames:  but  in  MeUing 
r.Mcmng,  4Madd.  26\,  the 


Witts 
Campbblu 


Next  t'riend  was  not  permit- 
ted to  withdraw  without  a  ti^ 
ference  to  the  Master.  Whe- 
ther the  Court  will  inquire 
into  the  circumstances  of  the 
Next  Friend,  see  Davenport 
V.  Davenport,  I  &m.  Sf  Stu. 
lOi,  and  the  note ;  and  as  to 
diseharging  the  Next  Friend 
for  poverty,  and  the  distino-, 
tion  between  the  case  of  a^ 
married  woman  and  an  in- 
fant, Pennington  V.  AJvin,  1 
Sim.  tf  Au.  264.  Ante,  Vol.  T, 
409. 


HUGHES  r.  WILLIAMS. 


180«. 
and  26th. 

:|j^XCEPTIOyS  were  taken  by  the  .  Defendant,   a   Mortgagee  in 

mortgagor,  to  the  Master's  Report:  first,'  that  possession, 
the  Master  had  charged  the  Phdntiff,  a  mortgagee  m.  though  answer- 
possession 

fraud,  for  wil- 
ful default,  is  to  take  the  fair  rents  and  pro6ts ;  not  bound  to  engage  in, 
and  will  not  be  allowed  for,  spfoulation  and  adventure. 
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ipoMeiafeii  periMially,  and  by*  recf^ftf  IttiAef  hmlK^ 
pomtmeaity  widi  tlie  leots  actually  reoeii^ :  wberoas  lie 
ought  to  have  been  charged  according  to  the  drcum- 
atanoes  in  eridencewidi  the  improved  rentSj  at  which 
the  estates  had  been  sfaice  let  by  the  Beemier,  kppdinted 
by  the  Court ;  and  which  ought  to  have  beeiiMitaiiied 
by  the  Plaintiff,  or  his  receiveri.  but  for  thdrwilfid 
n^lect  or  detail 

Another  exception  was,  that  the  Master  had  aUoved 
the  Phdnti^  the  sum  <^  68^  for  the  expeooe  of  opeini« 
a  slate  quarry :  the  Defisndant  oontendingi  that  it  was 
Kn  illegal  and  improper  act ;  and  the ;  only  benefit 
accruing  to  the  estate  thereby^  being  the  aum  of  2L 
charged  to  the  Plaintiff's  account,  as  the  produce  of 
ihe  dates. 

The  Defimdant  was  out  of  possession  long  before  the 
Plaintiff  entered :  pifior  mortgagees  havkig  been  in  pos- 
session ;  whom  he  paid,  to  prevent  fbredosore. 

*  The  SoUeUat-Oeneral  and  Mr.  Thamstmf  in  vupport 
of  Ae  Exceptions. — Mr.  Richards;  Mr.  Hari^  and  Mr. 
Owen,  for  the  Report. 

The  Lard  Chancellor. 
I  do  not  mean  to  say,  that,  to  charge  a  mortgagee  in 
possession,  actual  ftaud  is  necessary.  It  is  sufficient,  if 
there  is  plain,  obvious,  and  gross,  negligence,  by  not 
making  use  of  facts  within  his  knowledge:  ao  as  to 
give  the  mortgagor  the  fiill  benefit,  that  the  mortgagee, 
in  possession  of  the  estate  of  Ae  mortgagor  ought'  to 
give  him.  If,  ibr  instance,  the  mortgagee  turns  out  a 
sufficient  tenant,  and;  having  notice,  Uiat  the  estate 
was  ynder-let,   takes  a  new  tenant;  another  person 

offering 


lOODL 
HooHd 

WiLUAMS. 
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offering  more:  an  oflfer  however  not  to  be  w^epteA 
rasMy.  But  dus  caae  does  not  furnish  leven  that  ground; 
for,  with  the  exception  of  a  propoBition  to  give  7/.  a-year 
for  one  tenement/  instead  of  5L  a*year,  the  rent  then 
paid,  there  is  no  proof  of  any  proposal  for  an  increase. 
A  reason  also  is  assigned  for  not  accepting  the  proposal 
in  that  instance ;  that  the  tenant  was  in  arrear;  and  the 
Plaintiff  was  apprehensive  of  losing  that  arrear;  and 
there  is  more  difficulty,  where  the  estate  consists  of  a 
number  of  distinct  tenements. 

Another  circumstance,  that  weighs  wiA  me,  is,  that 
the  mortgagor,  if  he  knows  the  estate  is  under-let,  ought 
to  give  notice  to  the  mortgagee,  and  to  afford  his  ^« 
vice  and  aid,  for  the  purpose  of  making  the  estate  as 
productive  as  possible.  If  he  communicated  to  the  mort- 
gagee plans  of  improvement  in  his  contemplation,  which 
were  disappointed  by  the  embarrassment  of  his  affdrs, 
the  Court  might  take  a  stricter  view  of  the  mortgagee's 
conduct.  '  In  this  instance,  not  only  such  notice  was 
not  given,  but  during  this  whole  period  of  16  years, 
while  the  mortgagor  was  out  of  possession,  he  never 
stated,  that  the  estate  was  not  managed,  as  it  might  be. 
Can  the  mortgagor  lie  by,  not  giving  notice,  that  a  \ 
greater  rent  may  be  made,  and  come  afterwards,  by  way 
of  penal  inqmry,  to  charge  the  mortgagee  with  the  effect 
of  his  own  negligence?  I  agree  to  the  principle,  that  has 
been  stated  by  the  Sotteitor-General,  that  it  would  be 
dangerous  to  say,  the  mortgagee  is  not  answerable  ex- 
cept for  fraud,  and  would  contradict  many  decrees.  If 
such  gross  negligence  can  be  shewn  as  oomes  up  to  the 
description  of  wilful  default,  he  ought  to  be  answerable 
for  it. 

But  I  determine  this  exception  upon  the  principle^ 
that  a  mortgagee,  taking  possession,  is  to  take  di^  fair 

rents 
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rents  mid  protits ;  and  is  not  bound  to  mgBge  in  a^^en^ 
tures  and  speculations  for  die  beliefit'of  the  mortgagor; 
but  is  liable  only  for  wilful  default ;  of  which*  in  this  :in- 
stance  there  is  no  pretence:  this  mortgagor  not  haying 
efven  communicated  that  he  had  any  cdntemplatioii  of 
improvement,  or  proposed  tenants*  It  would  be  most 
dangerous  to  entangle  mortgagees  in  a  minute  inquiry, 
whether  some  person  would  have  given  more ;  wluch  was 
nerer  communicated. 


Upon  .the  same  principlfey  on  which  I  determine  the 
first  exception  in  favour  of  the  mortgagee,  I  must  de- 
termine the  other  exception  against  him.  The  prin« 
dple  b  the  safety  of  mortgagees.  The  line  cannot  be 
drawn.  How  can  it  be  ascertained,  that  the  mortgagor 
'  will  wmt  a  slate  quarry.  The  amount  is  in  this  in- 
stance inconsiderable :  but  the  principle  would  reach 
the  case  of  a  mine.  The  mortgagee  therefore,  having 
engaged  in  this  speculation,  must  ^speculate  at  fais  own 
hazard. 


The  first  Exception  was  over-ruled ;  and  the  other 
allowed. 


18CMK. 

Order  in  bank« 
mptey  to  the 
Commissioners 
to  take  the  sur- 
render under 
eirenmstances, 
that  prevented 
it  in  time. 


HIGGINSON,  Ex  parte. 

^HE  time  for  tha  surrender  of  a  bankrupt  being 
eUfsed,  this  petition  was  prcisehted;  praying  an 
Order  to  tlie  Commissioners  to  take  the  surrender. 


The  Lord  Chancellor  asked,  whether  there  were 
instances  of  such  an  Order;  observing,  that  in  the  bite 
caise  of  Johnson,  who  was  employed  upon  a  most  Im- 
portant 
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portant  public  servicei  thougl}  the  Order  was  made  a  1806. 
pardon  was  afterwards  granted  upon  doubts  as  to  the  ^^^^ 
jurisdiction.  ' 


Ex  parte. 


Mr.  Owen,  in  support  of  the  petition,  said,  there  had 
been  instances  by  Lord  Eldon;  and  the 'case  (64)  of 
a  young  man,  who  had  enlisted,  and  gone  with  the 
regiment  to  Gibraltar^  was  mentioned.  The  circum- 
stances of  thia  case  upon  the  affidavits  were,  that  the 
bankrupt  went  abroad  for  the  purpose  of  recovering  a 
debt  due  to  his  estate ;  and  took  his  passage  upon  his 
return  in  the  only  ship  bound  for  England ;  which  did 
not  arrive  in  time. 


T^e  Lord  Chancellor  i 
and  made  the  Order  (65). 

(04)  FuUer'M  Case,  ante, 
Vol.  X,  183.  That  was  an  ap- 
plication to  enlarge  the  time ; 
which  had  not  elapsed ;  and 
the  objection  was,  that  it 
conld  not  be  enlarged  on  the 
application  of  any  other  per- 


said,  that  was  quite  sufficient; 

»    son  than  the  bankrupt  or  the 
assignees. 

(65)  Ante,  Ex  parte  Grey^ 
Vol.  I,  195.  Ex  parte  Ric 
kettt.  YI,  445,  and  the 
notes. 


Rolls. 

BAKER  r.  HALL.  ,  ^ 

^REGORY  WRIGHT  by  hisWifl,  dated  the  8th  Trust  of  an 

of  July,  1787,  executed  and  attested,  so  as  to  i>as8  Annuity  for  a 

real  estates,  (amongst  other  things,)  gave  and  be^  Charity ,charg- 

queathed  unto  the  Minister  or  Clergyman,  for  the  time      ^f^^  * 
/  .        -  ,        .  «    .      1    i.  «  .    \  ,  %  ^\%ta  estate, 

being,  of  the  parish  church  of  Satnt  John  s,  Torrtngtan,  y^^^^^ 

der  the  Act, 

9  Geo.  il.  c.  36,  does  not  pass  by  a  residuary  disposition ;  bat  sinks  for 
the  benefit  of  the  specific  devisees. 

Possession  by  husband,  as  executor  and  trustee,  not  a  reduetion  into 
possession  of  his  wife's  share  of  the  residue,  entitling  him  against  her 
right  by  surviving. 
Vol.  Xn.  1 1 
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V. 


1800.  in  the  county  of  Noffdlkf  for  ever,  one  annuity  6¥ 
yearly  rent-charge  of  351.,  to  be  issuing  and  pAyabfe 
out  of  the  mansion-house,  messuage,  or  tenement,  &c. 
Hall.  c&Wed  Newton-hall,  upon  trust  to  pay  and  apply  the  said 
yearly  sum  of  351.  for  ever,  from  time  to  time,  for  the 
purpose  of  instructing  as  many  poor  boys  of  the  sidd  pa- 
[  *498  ]  ^rish  ot 'Saint  John's,  Torrington,  not  otherwise  provided 
for,  in  reading,  writing,  and  arithmetic,  until  their  re- 
spective ages  of  thirteen  years,  with  power  of  distress 
in  ca^e  of  non-payment  of  such  annuity,  or  any  part 
thereof.  The  said  testator  also  gave  to  John  Butts  and 
George  HaU,  and  the  survivor  of  them,  his  heirs,  exe- 
cutors, and  administrators,  his  said  mansion-house,  &c. 
with  the  appurtenances,  (subject  to  the  said  annuity 
or  yearly  rent-charge,)  upon  trust,  to  receive  the  rents 
and  profits  thereof,  and  pay  the  same  unto  Harry  Wright 
for  his  natural  life;  and  after  his  decease  the  testator 
devised  the  said  mansioA-house,  &c.  ( subject  to  the 
said  annuity  of  35/.),  to  the  said  John  Butts  and  George 
HaU,  and  to  the  survivor  of  them,  his  heirs,  executors^ 
and  admipistrators,-  upon  trust,  to  receive  the  rents  and 
profits  thereof,  and  apply  the  same,  or  a  sufficient  part 
thereof,  for  the  maintenance,  &c.  of  Steplien  Parlett  and 
William  Parlett,  sons  of  his  nephew  John  Parlett,  until 
their  respective  ages  of  twenty-four  years;  and,  when 
they  should  have  retained  their  respective  ages  of  twenty- 
four  years,  then  'the  testator  devised  and  bequeathed 
his  said  mansion-house,  &c.  with  their  appurtenances, 
(subject  for  ever  to  the  said  annuity  or  rentrcharge  of 
35/.),  together  witli  all  such  aum  and  sums  of  mqney 
as  should  have  come  into  the  hands  of  his  said  trustees 
for  the  rents  and  profits  thereof,  and  not  by  them  laid 
out  for  and  towards  the  maintenance,  &c.  of  the  said 
Stephen  Parlett  m&  William  Parlett^  unto  them  the 
said  Stephen  Parlett  and  Wittiatn  Parlett,  their  heirs, 
executors,  and  administrators,  as  tenants  in  common, 
and  not  as  joint-tenants;  andj  after  giving  several  pe- 
cuniary 
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cunitry  legaciefs,  and  devising  some  other  estates  speci- 
ftcaUy,  the  said  testator  gave,  devised,  and  bequeathed, 
aB  the  rest,  residue,  and  remainder,  of  his  freehold, 
coj^hold,  and  leasehold  estates,  and  all  other  hjis 
real  and  personal  estate  and  effects,  not  by  him  therein 
^  before  disposed  of,  to  the  said  John  Buits  and  Geofge 
Hall,  and  to  the  survivor  of  them,  his  heirs,  executors^ 
«n(d  administrators,  upon  trust,  to  sell  the  same;  and 
after  pajrment  of  his  debts,  legacies,  and  funeral  ex- 
penees,  &c.  to  pay  and  apply  all  the  residue  of  the 
money,  to  arise  by  such  sale,  unto  and  equally  amongst 
the  petitioners  in  the  cause :  and  he  appointed  the  said 
John  Buits  and  George  HcM  executors. 


1809. 
Bakkr 

V. 

Hall. 
[  ♦409  ] 


George  HaU alone  proved  the  Will;  and  entered  upon, 
and  took  possession  of,  the  real  and  personal  estates  of 
the  testator;  and  afterwards  disposed  of  part  thereof 
Xieorge  HaU  married  EUjHibeth  Baker,  one  of  the  re- 
siduary devisees  under  the  Will;  and  he  died  leaving 
her  surviving  him. — She  afterwards  died,  leaving  an 
infant  daughter,  one  of  the  Defendants  in  the  cause. 


The  principal  questions  were : 


Ist,  Whether  the  annuity  of  35/.,  given  to  the  trustee 
for  the  benefit  of  the  Charity,  the  trusts  being  void  by 
the  Statute  (66),  went  to  the  residuary  devisees  under 
the  Will,  or  to  jfche  specific  devisees  of  the  premises,  on 
which  it  was  charged. 

2dly,  Whether  George  tiall  by  entering  into  posses- 
sion of  the  real  and  personal  estate  of  the  testator,  as 
only  acting  executor  and  trustee  under  the  Will,  and 
disposing  of  part,  had  sufficiently  reduced  into  pos- 
session his  wife  s  share,  so  as  to  give  him  an  abso- 
lute title,  transmissible  to  his  personal  representa- 
tives. 

Mr. 
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1806.  {(it)  Mr. Richards,  Mr. Fonblanque,  Mr.Roupett,  and 

Mr.  Kenriek,  for   the   Plaintiffs  and  Defendants  i<i 

Bakbr 

^  *  the  same  interest,  contended,  on  the  first  point;  that 

Hall.  the  trusts  of  the  annuity  for  the  benefit  of  the  Charity 
[  *500  ]  being  void  by  the  Statute,  the  annuity  went  to  the  re- 
siduary devisees,  and  not  to  the  specific  devisees  (the 
Parletts ) ;  making  a  distinction  between  a  bequest  of 
an  annuity  to  a  Charity,  in  the  first  instance,  wUch 
was  void,  and  the  bequest  of  an  annuity  to  a  trustee  for 
a  Charity,  so  as  to  vest  the  legal  interest  in  the  annuity 
in  the  trustee;  consequently^. though  the  trusts  arevdd 
yet  the  anniiity  is  still  subsisting  in  the  trustees,  and 
goes  as  part  of  the  estate  not  specifically  disposed  of,  to 
the  residuary  devisees. 

On  the  second  point,  it  was  argued,  that  George  HaU, 
the  husband,  having  absolutely  entered  into  possession 
of  the  real  and  personal  estate  *  of  the  testator,  and 
disposed  of  part,  had  sufficiently  reduced  into  jiossession 
his  wife's  share  of  the  residue  to  give  him  the  absolute 
title. 

Mr.  Alexander  and  Mr.  HoUUt^  for  the  representa- 
tives of  Stephen  and  William  Parlett;  on  the  first  iK>int 
insisted,  that  the  trusts  of  the  annuity  for  the  benefit 
of  the  Charity  being  void  by  the  Sti^tute  the  annuity 
sunk  for  the  benefit  of  the  specific  devisees  ( the  Par* 
letts ) ;  and  cited  Jackson  v.  HurloeJc  (  68  )• 

The  Master  of  the  Rolls  held,  as  to  the  first  iK>int, 
that  the  testator  appeared  to  have*  expressly  excepted 
the  annuity  out  of  the  residue  of  his  estate ;  and  coul4 
never  have  it  in  contemplation,  that  it  should  in  any 
case  go  to  the  residuary  devisees :  and  decided,  that  it 
should  sink  for  the  benefit  of  the  specific  devisees  ( the 

ParleiU,) 

(67)  Ex  relatione.  v.  Row,   1  Bro.  C.  C.  61. 

(68)  Amb'  487.  Grosvenor  Barrimgtonr.  Hereford,  cited 
V.  Hallam,  Amb.  649.  Wright    1  Bro.  C.  C.  61. 
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Parleits),  as  part  of  the  produce  of  the  premises  devised 
to  them. 

'  As  to  the  second  point,  the  Master  of  the  Rolls  said, 
the  husband  must  be  considered  to  have  entered  into 
possession  of  the  real  and  personal  estate  of  the  tes- 
tator, as  trustee  and  executor  of  the  Will  only ;  and 
not  as  husband;  and  therefore  hb  vtrife's  share  of  the 
residue  could  not  be  deemed  sufficfently  reduced  into 
possession;  so  as  to  prevent  its  surviving  to  her  upon 
his  decease,  and  of  course  going  upon  her  death  to  her 
representatives. 


1800. 


Bak&r 
Hall,  . 


WITTS  V.  DAWKINS. 


Rolls. 
1806. 
April  24th. 
Juhf  29f  A. 

"OY  Indentures  of  Settlement,  previous  to  the  mar-  Trust  by  Mar- 
riage of  the  Plamtiffs  Edward  Witts  and  Agties  "ago  SetUe- 
Travell,  it  was  witnessed,  that  in  consideration  of  the  ^ 
marriage,  and  other  considerations,  Edward  Witts  con-  J^o^ 


veyed  certain  premises  to  trustees,  and  their  heirs,  to 
the  use  of  Edward  Witts,  and  his  heirs,  xmtil  the  mar- 


proGts  accord* 
ing  to  the  ap- 
pointment of 


riage ;  and  after  the  marriage,  to  the  use  of  trustees,       ^|f^^  f^^^ 

and  their  heirs,  during  the  joint  lives  of  the  Plain-  time  to  time» 

tifis,  upon  trust,  that  they  and  the  survivor  of  them,  in  default  of 

and  his  heirs,  should  pay,  apply,  and  dispose  of,  all  the  appointment 

rents,  issues,  and  profits,   of  said  hereditaments  and  ^® 

premises,  to  such  person  or  persons  only,  and  for  such  *  ^^g^*^ 

intents  and  purposes  only,  as  Agnes  Witts  should,  by  receipts  of  her 

any  writing  or  writings,  to  be  signed  with  her  hand,  gdf,  or  the  per- 

from  time  to  time,  notwithstanding  her  coverture,  di-  son  she  should 

rect  or  appoint;  and  in  default  of  such  direction  and  appoint  from 

appointment,  and  in  the  mean  time,  and  from  time  to  time  to  time 

time  ^  ^®  ^'^'^ 

to  time  eflec- 

tnal  releases,  &c.  Sale  by  her  and  her  husband  of  her  separate  in-* 
teres t  established. 
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1800.  time,  until  she  should  make  any  stich'  apponttmeht, 
Witts  should  pay  all  said  rents,  issues,  and  profits,  ot  to 
much,  whereof  she  should  6r  might,  from  time  to  time^ 
IXawkins.  happen  to  make  no  appointment,  into  her  proper  hands, 
for  her  sole  and  separate  use  and  benefit,  exclusive  of 
her  then  intended  husband,  who  was  not  to  int^meddfe 
therewith :  nor  was  the  same  to  be  subject  to  his  con- 
troul,  debts,  or  engagements;  and.  that  the  receipts 
and  discharges  of  the  said  Agnes^  and  of  such  persons 
as  she  should  from  time  to  time  direct  or  appoint  to 
receive,  all,  or  any  part  of,  the  said  rents,  issues,  or 
profits,  should  from  time  to  time  be  good  and  effectual 
releases  and  discharges  of  such  sums  of  money  as  in 
such  receipts  and  discharges  shall  be  expressed  to  be 
received. 

The  marriage  took  place ;  and  the  Bill  was  filed  by 
Witts  and  his  wife ;  stating,  that  the  Plaintiff  Agnes 
Witts f  being  by  the  trusts  of  the  settlement  entitled  to 
the  rents  and  profits  of  the  settled  estates  during  the 
joint  lives  of  herself  and  her  husband  to  her  sole  use, 
with  a  power  of  appointment  thereof  as  aforesaid,  did 
/  about  the  2d  of  August,  1804,  with  the  approbation  of 

the  trustees,  contract  with  Henry  Dawkins  for  the  sale 
to  him  of  the  said  separate  estate  and  interest  in  said 
premises,  during  the  joint  lived  of  herself  and  her  said 
husband  for  780/. 

The  BiU  prayed  a  specific  performance  of  the  con- 
tract for  the  purchase  of  Agnes  Witti'a  separate  estate 
and  interest  in  the  premises  during  the  joint  lives  of 
the  Plaintiffs,  by  the  Defendant  Dawkins ;  and  that  he 
may  also  be  compelled,  upon  having  a  proper  appoint- 
ment and  conveyance  of  said  estate  and  interest  exe- 
cuted to  him  by  Plaintiffs,  and  all  other  necessary  par- 
ties, Edward  Wilts  offering  to  join  with  his  wife  in 

making 
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making  a  good  title,  by  fine,  or  otherwise,  to  pay  to 
the  Plaintiff  Agnes  Witts,  or  such  person  as  she  shpuld 
appoint  the  said  purchase-money,  with  interest  at 
5  per  cent,  from  the  time  at  which  Dawkins  took 
possession. 

Mr.  Richards  and  Mr.  Home,  for  the  Plaintiffs,  re- 
lied upon  the  cases  of  Pybus  v.  Smith  {69),  Ellis  v.  At- 
kinson  (70),  and  the  other  authorities,  upon  the  prm- 
ciple,  that  a  married  woman  i^  to  be  considered  as  a 
fSme  sole,  with  regard  to  her  separate  estate ;  the  last  of 
which  is  Wcigstaff  v.  Smith  ( 71 ) ;  distinguishing  the  cases 
jof  Smckett  v.  Wray{12),  and  Newman  v.  Cartani/ (73), 
the  power  not  extending  to  an  appointment  by  deed, 
and  Whistler  v.  Newman  (74),  and  Mores  v.  Huish  ( 75 ), 
as  having  no  power  of  appointment;  admitting,  in  the 
two  latter  cases.  Lord  Rosslyn's  opinion,  that  this  doc- 
(trine  should  undergo  revision. 

Mr.  Rmthby,  for  the  Defendant,  the  purchaser,  did 
not  object  to  complete  the  purchase;  if  the  title  was 
!good. 

Tlie  Master  of  /Ae  Rolls  expressed  his  opinion,  that 
the  latter  cases  did  not  interfere  with  Pybus  v.  Smith ; 
«nd  w^e  not  so  intended,  turning  upon  their  own  cir- 
cumstances, not  upon  the  construction  of  tho  words 

(ram  time  to  time/' 

T/ie 


(69)  3  Bro.  C.  C.  340. 
Ante,  Vol.  I,  189;  see  the 
Dote,  194. 

(70)  3  Bro.  C.  C.  340,  n. 
566. 

(71)  Ante,  Vol.  IX,  620. 
See  Parkes  v.  White,  XI,  209. 


(72)  4  Bro.  C.  C.  483. 

(73)  3  Bro.  C.  C.  346,  ». 
568. 

(74)  Ante,  Vol.  IV,  129. 
(76)  Ante,  Vol.  V,  692 ; 

SCO  the  note,  page  17. 


503 

1806. 
Witts 

V. 

Dawkins. 


504  CASES  IN  CHANCERY. 

1806.  The  Master  of  the  Rolm  made  the  Decree  according 

Juhf  29/A.     to  the  prayer  of  the  Bill. 


Witts 
Dawkins. 

Rolls. 

1806.  WEATHERALL  r.  GEERING. 

Prowlo^'*'  ^^^^^^  of  agreement,  dated  the  80th  of  Time,  1796, 

against  assign-  reciting  a  lease,  dated  the  28d  of  February,  1792, 
ment  without  by  Thomas  Atkinson  to  John  Whettam,  his  executors,  ad- 
licence  in  a    ministrators  or  assigns,  of  a  farm,  to  hold  to  Whtttam^ 

lease  to  the  i^is  executors,  administrators,  and  assigns,  from  Michael- 
lessee,  hisexe-  ^  |^^^       ^i^^        ^£  y^^^^ 

CQtors,  a  mi-   ^  yg^r;  and  that  by  another  lease,  dated  the  S7th  of 

mstrators,  and-  ^'^     \  ^  ,    .  , 

assigns  not  re-  'Stp/«»6^,  1794,  Atktnson  demised  to  Wnettamf  his  exe- 

pngnant:  the  outors,  administrators,  and  assigns,  other  premises,  to 
Gonstmction  *  hold  to  Wheitam,  his  executors,  administrators,  and  as- 
being  such  as-  signs,  from  Michaelmas  next,  for  the  term  of  9  years 
signs  as  he  may  the  rent  of  15/.  a-year;  and,  that  Robert  WiUam^ 
lawfully  have :  Edward  Knapp,  and  Henry  Harlei/,  trustees  under  the 
ra.  by  licence;  ^fj^^f^^^  agreed  to  grant  to  Thomas  Whitear 
or  by  laWy  as 

assignees  in  *  ^^^^  of  the  before-mentioned  premises,  demised  by 
bankruptcy.  ^be  said  indentures  for  the  terms  aforesaid,  when  and 
Though  bank-  ^  ^  same  are  expired,  in  manner  and  on  the 
ruptcy  super-  conditions  herein  after  mentioned ;  it  was  witnesaedt 
sades  an  agree-  that  Willan,  Knapp,  and  Harley,  did  thereby  for  them- 
ment  not  to  as-  selves  severally  and  respectively,  and  for  their  several 
sign  without  respective  heirs,  executors,  and  administrators,  co- 

licence,  that    venant,  &c.  with  Whitear,  his  executors,  administra- 
OTl      fa^oii  ^""^^^        assigns,  that  they  WiUan,  Knapp,  and  Harley, 
of  general  ere-  ^^^^^  hem  and  assigns,  would  execute  and  deliver  un- 
ditors ;  and  ^ 
whore  there  is  no  actual  lease,  but  it  rests  in  agreement  to  grant  a  lease, 
an  individual  cannot  have  a  specific  performance  in  opposition  to  such 
provision ;  and  it  is  very  disputable,  whether  the  general  assigoeea 
^uld  obtain  it;  ^ven  if  there  was  no  such  provisioii. 
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to  Whiiearf  his  executorsj  administratorsj  and  assigns,  ia06« 
on  or  before  the  Ist  of  October  next  after  the  expirar 
Hon  of  the  two  recited  leases,  which  would  be  in  the  Wbathebali. 
year  1803,  a  lease  of  all  the  premises, .  comprised  in  Gxerino* 
both  those  leases;  to  hold  to  WhUear,  his  executors, 
administrators,  and  assigns,  from  the  S9th  of  September^ 
1803,  for  the  term  of  nine  years  and  six  months,  if 
Thomas  and  Sarah  Atkinson,  or  either  of  them,  shall  so 
long  live,  at  the  yearly  rent  of  155/.,  payable  half  yearly, 
and  under,  and  subject,  and  liable  to  the  same  cove- 
nants, provisoes,  and  agreements,  as  in  the  said  two 
recited  indentures  of  lease  are  particularly  set  forth; 
and  Whitear  for  himself,  his  executors,  administrators, 
and  assigns,  covenanted  with  WiUan,  Knapp,  and  Har' 
ley,  and  the  survivor,  and  the  heirs,  executors,  and 
administrators,  of  such  survivor ;  that  Whitear,  his  exe- 
cutors, administrators,  or  assigns,  would  accept  the 
lease,  &c. ;  in  which  said  indenture  of  lease  should  be 
contained  all  such  covenants,  agreements,  and  pro* 
visions,  as  are  contained  in  the  said  two  recited  inden- 
tures of  lease  to  Whettam. 


In  1800  Whitear,  being  indebted  to  Thomas  Weatheratt, 
agreed  to  assign  him  the  benefit  of  the  said  articles 
of  agreement,  by  way  of  mortgage,  and  subject  to  re* 
demption  on  payment  of  507/.  lO^.  with  interest;  and 
accordingly  Whitear  delivered  the  articles  to  Weaiherall^ 
and  by  a  deed-poll,  dated  the  6th  of  January,  1800, 
assigned  to  Weatheratt,  his  executors,  administrators, 
and  assigns,  as  well  the  said  articles,  as  ako  all  the 
estate,  right,  title,  interest,  benefit,  and  advantage,  what- 
soever, of  Whitear  of,  in,  and  to,  the  same ;  with  a 
proviso,  that  if  Whitear,  his  heirs,  executors,  adminis- 
trators,  or  assigns,  should  pay  Weatheratt  507/.  10*. 
with  interest,  upon  the  6th  of  July  next,  the  said  deed 
should  be  void. 

WhUear 


W&ATUBRALL 

V. 
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1806.  Whitear  afterwards  took  the  benefit  of  an  InsoWeiit 

Aet:  under  which  his  estate  wa»  assigned  to  Richanf 
Geeting  for  the  benefit  of  the  creditors.  Thomas  and 
Gekring.  Sarah  Atkinson  being  still  living,  and  the  original  leases 
having  expired  in  Ji803,  the  bill  was  filed  by  WeatheraU^ 
praying  an  account  of  what  was  due  to  him  for  princi- 
pal and  interest  under  the  deed  of  the  6th  of  January ^ 
1800 ;  and  that  in  default  of  payment  the  Plaintiff*  may 
be  declared  entitled  to  all  such  benefit  of  the  said  articles 
of  agreement  as  Whitear  was  entitled  to  at  the  time  he 
executed  the  deed  of  the  jSth  of  January,  1800 ;  and 
that  a  lease  may  be  executed  accordingly* 


The  Defendants  Wilian  and  Harley,  Knapp  being 
dead,  by  their  answer  stated,  that  the  indenture  of  the 
SSdof  February,  1792,  contained  the  following  proviso : 
That  if  the  said  John  Whettam,  his  executors  or  ad- 
*^  ministrators,  shall  or  do  at  any  time  during  this  demise, 
"  let,  set,  assign,  dispose  of,  or  part  with  this  present 
indenture  of  lease,  of  the  said  messuages,  lands,  and 
hereditaments  demised,  or  any  part  thereof,  for  the 
"  whole,  or  any  part  of  the  said  term  hereby  demised 
^'  to  any  person  or  persons  whomsoever,  without  the 
"  licence  and  consent  of  the  said  Thomas  Atkinson,  his 
"  heirs  or  assigns,  in  writing  under  his  or  their  hand  or 
"  hands  for  that  purpose  first  had  and  obtained,  then 
"  and  from  thenceforth,  and  in  either  of  the  said  cases, 
this  present  indenture  of  lease,  and  the  term  and 
estate  thereby  granted,  shall  cease,  determine,  and 
be  void;  and  thereon  it  shall  and  may  be  lawfid  to 
and  for  the  said  Thomas  Atkinson,  his  heirs  or  assigns, 
into  and  upon  the  said  demised  premises,  or  any 
part  thereof,  in  the  name  of  the  whole,  wholly  to  re- 
"  enter,  and  the  same,  and  every  part  thereof,  to  have 
^'  again,  repossess,  and  enjoy,  as  in  his  or  their  first 
"  and  former  estate  and  estates :  this  indenture,  or  any 

"thing 
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thing  herein  contained  to  the  ccmtrary  thereof  in  any  ia06. 

^*  wise  notwithstanding;  and  that  he  the  said  John  yf^^!^^jjj^ 
Whettam,  his  executofs^  or  administrators^  shall  "not, 
nor  will  at  any  time  during   the  said  term  hereby  GbraiN6« 

^'granted,  let,  set,  sell,  assign,  dispose  of,  or  part  with, 
this  indenture  of  lease,  or  the  premises  hereby  de- 
mised,  or  any  part  thereof,  for  the  n^hole,  or  any  part 
of  the  term  hereby  demised,  to  any  person  or  persons 
whomsoever,  without  the  licence  and  consent  of  the 
said  Thomtis  Atkinson,  his  heirs  or  assigns,  under  his 
or  their  hands  in  writing  first  had  and  obtained  for 
that  purpose.** 

The  answer  also  stated  a  similar  proviso  in  the  lease 
of  the  37th  of  September,  1794;  and  submitted,  that  the 
Defendants  are  not  coitapellable  to  grant  any  such  lease : 
Whitear  being,  and  having  acknowledged  himself  to  be, 
wholly  incapable  of  fulfilling  the  said  agreement  on  his 
part;  and,  in  all  events,  they  are  not  compellable  to 
grant  any  such  lease  to  the  Plaintiff. 

Mr.  Biehards  and  Mr.  Johnson,  for  the  Plainttfi*. 
This  is  an  express  uhdertaking  to  demise  to  a  man, 
'his  executors,  administrators,  and  assigns.  The  lessee 
therefore,  supposing  the  lease  made,  is  entitled  to  as- 
jsign  by  the  terms  of  the  contract :  but  upon  the  subse- 
quent passage,  providing,  that  the  lease  must  be  sub- 
ject to  the  same  covenants,  provisoes,  and  agreements, 
in  the  two  subsisting  indentures  of  lease  it  is  contended, 
that  the  agreement  must  be  considered,  as  if  the  pro- 
"Viso  against  assignment  without  licence  was  inserted 
in  the  agreement.  The  question  is  upon  the  constrao 
tion  of  the  proviso,  whether  the  Defendants  have  a 
'*right  to  refuse.  When  a  party  takes  a  lease  to  him, 
his  executors,  administrators,  and  assigns,  he  takes  an 

interest 
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1806.       interest  expressly,  that  he  may  aadgn ;  as  a  man  having 
an  estate  to  him,  his  heirs  and  assigns,  has  the  whole 
^  dominion ;  and  a  covenant,  tending  to  *  abridge  that 

Gbbring.  dominion,  cannot  affect  it;  but  is  absolutely  void.  So 
the  terms  of  this  engagement  import  complete  dominion; 
and  thb  covenant  cannot  prevent  that;  but  is  absolutely 
void,  as  being  repugnant  to  the  interest;  which  is  as 
large,  having  regard  to  the  nature  of  the  subject,  as  a 
fee :  and  the  power  of  alienation  therefore  can  no  more 
be  restrained  in  thie  one  case  than  the  other.  In  the 
case  of  bankruptcy  the  assignees  must  have  a  right  to 
assign,  independent  of  consent.  The  assignee  under 
an  Insolvent  Debtors'  Act  is  in  the  same  situation, 
bound  to  apply  the  property  for  the  benefit  of  aQ  the 
creditors*  Admitting  such  cases  as  WUiingham  v. 
Joyce  (76) f  now,  notwithstanding  some  old  cases,  die 
assignees  can  dispose  every  species  of  interest  in  the 
bankrupt;  and  restraint  of  alienation  does  not  affect 
an  assignee  by  law.  The  Plainti^  is  entitled  by  circuity 
at  least,  if  not  directly. 


Mr.  Alexander  and  Mr.  Oweit,  for  the  Defendants. 
Supposing  the  argument  correct  in  point  of  law, 
that  Whitear  might,  if  he  had  a  lease,  have  asdgDe4 
the  Plaintiff*  is  not  entitled  to  a  specific  perfcNrmance, 
which  is  always  in  the  discretion  of  the  Court ;  involYing 
many  circumstances  beyond  the  consideration  of  the 
mere  legal  right ;  if  he  had  a  lease.  The  proviso  1% 
that  if  the  lessee  shall  let,  set,  assign,  dispose  of,  or 
part  with,  in  the  most  general  terms,  without  Ucence^ 
the  lease  shall  be  void ;  with  the  addition  of  a  cove- 
nant in  one  of  the  leases.  A  construction  must  be 
made,  that  will  give  effect  to  the  whole  instrument. 

The 
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The  fair  e&ect  is,  that  such  assigns  are  intended,  as  upon  18M. 
the  whole  instrument  the  lessee  might  lawfully  have :  viz. 
assigns  by  licence,  or  bylaw:  assignments,  which  this 
general  language  cannot  prevent.  The  effect  as  to  the  Obrrino. 
new  lease  must  be  the  same.  The  Court  will  not  grant 
a  specific  performance ;  if  the  act,  being  done,  would 
amount  to  a  forfeiture. 

The  distinction  between  a  purchase  and  a  lease  has 
been  often  acknowledged.  In  the  case  of  a  purchase, 
there  is  no  conveyance  without  the  money;  and  it  is 
indifferent  to  the  vendor,  from  whom  he  receives  it; 
but  the  relation  of  landlord  and  tenant  continuing, 
there  are  many  circumstances,  which  it  is  very  important 
for  the  lessor  to  consider.  There  is  no  instance  of  a 
voluntary  assignee  by  agreement  prevailing  upon  .the 
Court  to  grant  a  specific  performance.  The  assignee 
may  not  understand  the  management  of  a  farm,  and 
may  in  other  respects  be  such  a  person  as  the  lessor 
would  not  have  contracted  with.  Lord  Eldon  refused  to 
act  upon  a  suggestion  of  doubts  as  to  the  solvency  of  the 
lessee  (77).  In  a  case  (78)  much  stronger,  and  more 
directly  applicable.  Lord  RedesdeUe  took  a  very  strong 
line ;  holding,  that  there  should  be  no  specific  perform- 
ance, except  to  the  person,  with  whom  the  agreement ' 
was  made;  putting  it  upon  that  ground  merely,  that 
the  Plaintiff  was  not  the  person,  with  whom  the  con- 
tract was  made.  He  has  always  his  remedy  at  law.  In 
Brooke  v.  Hewitt  (79)  there  were  many  circiunstances; 
and  Lord  Rosslyn,  decUi^ng  to  decide  such  a  question 
upon  demurrer,  said,  a  strong  case  must  be  made  for 

relief 

CJ7)Anie,BucklandY.HaU,       (78)  (THerUhy  v.  Hedges, 
Vol.  VIII,  92.  Boardmany.     1  Sch.  ^  Ltf.  12^. 
Mostyn,  VI,  467.  (79)  Ante,  Vol.  Ill,  253. 
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1806;  relief  at  the  hearing;  and  the  caqe  there  dte^  Dtwfe 
„  V.  The  Mayor  of  Exeter  {80),  is  against  audi  lefieC 

V. 

GfiBBiNo.  Air-  Richards,  in  Reply. 

The  object  of  these  restraints  upon  the  power  of  as- 
signment is>  not  to  enable  the  lessor  to  -extort  a  fine, 
but  to  give  him  the  opportunity  of  approving  of  the 
tenant.  The  distinction  of  this  case  arises  bom  the 
terms,  that  are  used ;  declaring  in  effect,  that  the  lessor 
.does  not  look  to  the  personal  qualifications  of  the 
tenant:  the  limitations  going  to  executors  and  admi- 
niistrators*  The  Plaintiff  is  entitled  to  a  lease ;  unless 
it  can  be  shewn,  that  he  is  not  a  fit  person  to  have  it: 
but  there  is  no  /suggestion,  that  he  is  not  capaUe 
performing  the  covenants ;  or  that  be  is  in  any  respect 
unfit. 

The  Master  of  the  Rolls. 
According  to  the  argument,  used  in  the  reply,  tiierp 
never  was  a  good  covenant  against  assigning.  In  a 
number  of  cases,  that  have  occurred,  the  covaiant 
has  been  shaped,  as  this  is,  extending  to  executors  and 
administrators. 

I  wish  to  consider  a  littie  &rther  the  latter  part  of  the 
case,  as  to  this  circuitous  equity :  I  have  very  little  doubt 
upon  the  fonher. 


Tke  Master  of  the  Rolls. 
JmfydOth*        ^         case  the  objection  to  grant  the  lease  arises 
chiefly  upon  the  proviso  against  assignment.    The  De- 
fendants 


(80)  1  C%.  Ca.  71. 
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ftndanls  nky,  if  a  lease  had  been  executed  to  Whitear, 
he  could  not  have  assigned  it  without  Hcence  from  them; 
and  therefore  he  could  not  ass^  the  benefit  of  this 
equitable  agreement  for  a  lease.  The  Plaintiff  endea- 
vours to  repel  that;  insisting,  first,  that  there  is  no  valid 
provision  against  assignment;  that  the  agreement  is  for 
a  lease  to  Whitear,  his  executors,  administrators,  and 
assigns;  and  the  proviso  was  repugnant.  There  is  no 
more  repugnance  in  this  proviso,  that  in  an  estate  to  a 
man  and  his  heirs,  with  a  subsequent  restriction  to  heirs 
of  a  particular  description.  The  assigns  must  be  un- 
derstood to  be  such  as  upon  ihe  whole,  taken  together, 
the  lessee  may  lawfully  have :  viz.  assigns  with  licence ; 
and,  upon  looking  into  books  of  conveyancing,  that 
appears  to  be  the  form,  in  which  these  leases  are  made, 
viz.  Co  assigns;  with  a  proviso,  that  neither  the  lessee 
nor  his  assigns  shall  assign  without  licence. 


18M. 

Wbathbrall 
r. 


It  is  then  said,  in  the  event  there  is  an  end  of  the  pro« 
viso;  for  it  does  not  extend  to  the  legal  assignment 
under  an  Insolvent  Debtors^  Act,  or  under  a  Commission 
of  Bankruptcy :  the  right  therefore  passes  to  the  assignee 
under  the  Insolvent  Debtors'  Act,  but  subject  to  the 
agreement  with  the  Plaintiff.  There  is  no  such  equity; 
and  the  Plaintiff  cannot  claim  to  have  a  lease  made  in 
his  favour  either  through  or  against  the  assignees.  It 
would  be  very  doubtful,  supposing  bankruptcy  out  of 
the  question,  whether  Whitear  himself  could  maintain  a 
bill  for  a  specific  performance,  after  an  act,  amounting 
to  a  forfeiture  of  the  lease,  if  a  lease  had  been  exe- 
cuted; having  absolutely  assigned,  as  far  as  he  had  any 
interest,  without  the  licence  of  the  landlord.  But, 
waiving  that,  what  is  tlie  effect  of  an  agreement  to 
assign,  where  the  lease  is  not  assignable  without  li- 
cence? If  the  landlord  does  not  give  the  licence,  the 
agreement  cannot  be  carried  into  execution.    The  lessee 

may 


Whether  a 
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tled under  an 
agreement  for 
a  lease,  to  be 
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1806.  may  subject  himself  to  an  action ;  but  that  ia  alL  A 
Court  of  Equity  cannot  consider  that  as  -done,  which,  if 
done,  would  extinguish  the  very  subject  of  the  con-; 


Wbathbrall 


Gbsrino.  tract. 


Then  how  does  the  bankruptcy  give  operation  and  e£fect 
to  this  inefficient  contract?  The  effect  would  be  angu- 
lar, that  tiie  bankruptcy  of  the  debtor  should^increase  the 
value  of  the  security;  converting  what  was  waste  paper 
into  a  valid  mortgage ;  and  that  against  the  assignees  a 
trust  should  arise,  to  which  the  lease  was  not  liable  in 
the  hands  of  the  bankrupt  It  is  a  great  stretch  to  give 
to  general  assignees  what  the  bankrupt  himself  could 
not  have  conveyed :  but  that  stretch  is  made  only  in  their 
favour,  and  for  general  creditors.  In  Goring  v.  War- 
ner {81)  that  decision  was  made  by  Lord  Macclesfield 
in  opposition  to  the  opinion  of  SircTo^A  Jekytt^  and 
the  tendency  of  all  the  old  cases;  and  upon  a  strange 
ground;  that  the  Statute  supersedes  the  agreement 
How  can  that  be,  if  the  agreemei^^  was  legal?  By  say- 
ing, the  Statute  supersedes  the  agreement,  Lord3facefef- 
field  admitted,  that  the  true  meaning  of  the  agreement 
was  to  exclude  assignees  of  all  kinds;  and  that  is  de- 
termined to  be  legal;  for  by  a  slight  variation  of  the 
phrase  it  is  competent  to  a  landlord  to  prevent  the 
lease  passing  to  legal  assignees.  But  that  is  deter- 
mined ;  and  it  must  be  held,  that,  if  there  had  been 
a  lease,  it  would  have  passed  to  the  general  as- 
signees. 

But  that  is  determined  in  favour  of  general  credi- 
tors only,  not  for  particular  assignees.  The  law  inter- 
feres against  the  landlord  for  one  purpose,  not  for  an- 
other.   There  would  be  an  inconsistency  in  saying, 

die 
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tht  purposcf,  for  which  it  does  interpose,  is  not  the  pur^  1B06. 
pose  it  was  to  answer:  but  that  is  another  purpose ;  for 
which  it  would  not  interpose ;  that  the  reason  it  inter- 
poses is,  that  there  were  creditors :  but  then  it  interposes,  €^£erin<X 
not  to  satisfy  them^  but  to  execute  a  previous  contract; 
into  which  the  bankrupt  may  have  vohmtarily  entered. 
In  Doe  ex  dem.  Mitchinson  v.  Carter  the  distinction 
between  voluntary  acts  and  those,  that  pass  in  invitum, 
was  adopted* 

The  truth  is,  that  the  situation,  in  which  a  les- 
see, restrained  from  assigning  without  licence,  b 
placed,  is,  that  he  can  have  assigns  only  of  two  sorts : 
either  an  assign  approved  by  the  landlord,  or  an  assign 
by  appointment  or  designation  of  law:  whereas  the 
argument  in  this  case  goes  to  this ;  that  he  may  have 
an  assign  of  his  own  appointment ;  and  has  only  to  get 
an  act  of  bankruptcy  committed,  to  give  effect  to  his 
own  assignment,  in  opposition  to  the  landlord's  right, 
and  to  his  own  legal  assignment.-  That  is  impossible; 
for  the  effect  is  to  set  it  up  against  hb  general 
assignees. 

Supposing  however,  that  this  is  wrong,  -  still  the 
question  remains,  whether  in  this  case  the  Plaintiff  is 
entitled  to  a  specific  performance  of  that,  which  rests 
only  in  agreement.  First,  he  must  maintain,  that 
Geering  himself  could  enforce  a  specific  performance; 
which  is  very  disputable.  The  proposition,  that  the  as- 
signee of  a  bankrupt  can  compel  a  landlord  specifically 
to  perform  an  agreement  to  grant  a  lease  to  the  bank- 
rupt, has  never  been  determined.  The  utmost  extent 
o{  Brooke  Y.  Hewitt  {S3)  is,  that  Lord  Rosslyn  would 
not  say,  it  was  impossible ;  acknowledging,  that  the  as- 
signee 


(8$)  8  Term  Rep.  57,  800.      (83)  Ante,  Vol.  Ill,  263. 
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1806.  signee  would  have  great  di£ScuUy  to  establish  it  at  the 
hearing.  I  should  think  that  difBculty  insurmountable. 
But  there  was  no  proviso  against  assignment.  What  then 
Aebsino.  would  the  Court  say,  where  there  is  a  proviso  against 
assignment  ?  Would  the  Court  in  direct  opposition  to 
that  proviso  .execute  such  a  covenant  ? 

.  In  any  view  gf  -the  case»  the  Plaintiff  cannot  main- 
tain his  claim.  The  bill  must  therefore  be  di»* 
missed. 
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ASSIGNING.— (Covenant  against). 

See  Landlord  and  Tenant,  3,  4,  7. 
ATTORNEY  and  CLIENT. 

See  Agreement,  5. 

AUCTION. 

1.  Sales  of  land  by  auction  are  witbin 
the  Statute  of  Frands ;  except  sales 
under  decree.    Blagden  v.  Bradbcer, 

46e 

2.  Auctioneer's  receipt  for  the  de- 
posit, not  containing  expressly  or  by 
reference  the  terms,  riz.  tbe  priee, 
cannot  have  Ibe  effect  of  mn  agree- 
ment, binding  the  vendor,  within  tbe 
Statute  of  Frauds.  Blagden  t.  Br^ 
bear.,  4fl6 

3.  The  circumstance,  that  m  person  M 
at  an  auction  under  the  private  di- 
rection of  the  vendors,  for  the  par^ 
pose  of  preventing  a  sale  under  a 
sum,  specified  as  the  vmlne,  is  no  ob- 
jection to  a  specific  performance; 
especially  in  a  case,  where  the  ven- 
dors were  assignees  under  m  Com- 
mission of  Baukruptcy;  and  the 
purchaser  was  not  present;  hut  pur- 
chased by  an  agent.  Smith  t.  Clarke. 

477 

4.  Whether  bidding  at  an  auction  on 
the  part  of  the  vendor,  for  the  pur- 
pose of  enhancing  the  price»  vitiates 
the  sale,,  and  prevents  a  specific  per- 
formance,  Qumr^   Smith  r.  Ckrkt. 

471 
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B. 

BANKRUPT. 

1.  Assiffneo  in  Baukruptcv,  having 
pnrchiasef]  aa  estate  of  \he  bank- 
rupt's under  the  Commission,  held  a 
trustee  of  the  profit  upon  a  re-sale ; 
in  the  first  instance  for  an  equitable 
mortgagee  by  possession  of  the 
deeds;  who,  having  delivered  them 
tip  on  receiving  tlie  produce  of  the 
first  sale,  was  held  under  the  cir- 
Gumstances  not  to  have  lost  his  lien 
for  the  deficiency.  Ex  parte  Morgan, 

,  Page  6 

2.  The  choice  of  assignees  in  Bank- 
ruptcy not  disturbed  on  the  ground, 
that  creditors  were  prevented  by 
accident  from  voting  ;  if  not  kept 
back  by  fraud.  Ex  parte  Surtees,  10 

3.  Principle  of  removing  an  assignee 
in  Bankruptcy  :  Proof  of  insolvency, 
compounding  with  bis  creditors,  Ac. 
misconduct;  or,  that  an  account 
cannot  be  conveniently  or  justly 
taken,  while  he  remains. 

The  simple  circumstance,  that  he 
is  to  account,  not  sufficient.  Ex 
parte  Sttrfees,  lo 

4.  The  authority  of  assignees  in  Bank- 
ruptcy limited  to  the  purposes  of 
their  trust,  the  distribution  of  the 
estate  under  the  Bankrupt  Laws, 
and  does  not  therefore  extend  to  an 
agreement,  disposing  of  the  surplus 
after  10s.  in  the  pound  to  the  cre- 
ditors. 

The  petition  by  a  party  claiming 
under  such  a  transaction  was  upon 
the  circumstances  dismissed,  without 
prejudice  to  a  bill.   Ex  parte  Barft. 

6.  Assignees  in  Bankruptcy  bound,  as 
other  persons,  to  make  a  good  title  ; 
unless  guarded  by  express  stipula- 
tion. 

Their  bill  for  a  speci6c  perform- 
ance therefore,  the  report  being 
against  the  title,  was  dismissed.— 
McDonald  v.  Hanson.  277 

6.  Sct-ofF  in  Banj^ruptcy  of  a  separate 
debt  from  the  estate  against  a  joint 
debt  to  it;  and  liberty  to  prove  the 
balance  under  the  commission.  Ex 
parte  Hanson.  34G 

7.  Jurisdiction  in  Bankruptcy,  equit- 
able IS  weU  as  legal.  a4B 
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8.  Assigoees  subject  to  all  equities^ 
attaching  upon  the  bankrupt. 

Page  349 

9.  Jurisdiction  between  officers;  as 
between  the  nespenger  and  solicitor 
in  bankruptcy.    Ex  parte  Hartvp, 

349 

10.  Commission  of  Bankruptcy  super- 
seded :  the  petitioning  creditor  ab- 
sconding. The  messenger,  having 
recovered  part  of  his  demand  from 
him,  was  permitted  to  bring  an  ac- 
tion against  the  solicitor  for  the  re- 
sidue, and  damages  and  costs,  in  an 
action  against  him,  acting  under  the 
Commission.  Ex  parte  Hartop.  349 

11.  Where  the  4th  day  after  a  dooket 
struck  is  a  holy  day,  the  practice  of 
the  Bankrupt  Office  is  to  permit  m 
docket  to  be  struck  upon  the  first 
application  the  next  day  ;  as,  though 
the  office  was  shut,  the  party  might 
apply  at  the  clerk's  residence.  Ex 
parte  Cooper,  418 

12.  Surety  for  indemnity  to  a  limited 
amount,  having  paid  to  the  extent 
of  his  engagement,  entitled  to  di- 
vidends upon  proof  by  the  creditor 
under  the  Bankruptcy  of  the  prin- 
cipal debtor  ;  subject  (Ex parte  Tvr^ 
ner,  ante.  Vol.  ill,  243,)  to  a  de- 
duction of  the  proportion  of  divi- 
dend upon  the  residue  of  the  debt 
proved,  beyond  that,  for  whieh  the 
surety  was  engaged,  supposing  that 
expunged. 

The  surety  not  entitled  to  the  be- 
nefit of  proof  against  other  estates 
upon  a  distinct  security.  PaUjf  v. 
Field.  436 

13.  Order  in  Bankruptcy  to  Commis- 
sioners to  take  the  surrender  under 
circumstances,  that  prevented  it  in 
time.    Ex  parte  Higgitison.  49G 

See  Assets,  Landlord  and  Tenant, 
9,  10.    Lien,  2. 

BARON  AND  FEME. 
1.  Consent  of  a  married  woman  taken 
in  Court,  de  bene  esse  and  with  much 
doubt,  under  a  bill  by  her  and  her 
husband  for  execution  of  a  coptract 
for  sale  of  her  reversionary  interest 
in  Stock.    Wooliauds  v.  Ciowcher. 

174 
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2.  Consent  not  taken,  until  the  sub- 
ject is  ascertained.     WooUands  v.. 
Crowcher.  Page  174 

3.  Legacy  to  a  married  woman,  sub- 
ject to  a  life  interest,  reduced  into 
possession,  as  against  her  right,  sur- 
Tiving,  by  payment  to  her  husband 
daring  the  life  of  the  person  en- 
titled for  life.    Doswell  v.  Earle. 

473 

4.  Possession  by  husband  as  executor 
and  trustee,  not  a  reduction  into 
possession  of  his  wife's  share  of  the 
residue,  entitling  hiin  against  her 
right  by  surviving.    Baker  v.  HalL 

497 

6.  Trust  by  marriage  settlement  to  pay 
the  rents  and  proHts  according  to 
the  appointment  of  the  wife,  from 
time  to  time,  in  default  of  appoint- 
ment to  her  for  her  sole  and  separate 
use,  the  receipts  of  herself,  or  the 
person  she  should  appoint  from  time 
to  time,  to  be  from  time  to  time 
eflectaal  releases,  <!C'C.  Sale  by  her 
and  her  husband  of  her  separate  in- 
terest established.  Witts  v.  Dawkins, 

50  L 

See  Interest,  3. 

BIDDINGS  OPENED. 

A  person,  who  opened  biddings,  not 
being  the  purchaser,  allowed  his  ex- 
pences  on  the  circumstances,  against 
the  general  rule  ;  having  interposed 
at  the  instance,  and  for  the  benefit, 
of  the  family.    West  v.  Vincent.  6 

BISHOP. 

See  Resignation  of  Living,  2,  3. 

BOND.— -See  Presumptioni  1 . 

BREACH  OF  COVENANT. 
See  Forfeiture. 

C. 

CHARGE.— Sec  Devise,  2. 
CHARITY.--^See  Devise,  5. 
CHART.— Sec  Copyright. 
CHARTER.— See  Presumption,  10. 
CHILD. 

See  Interest,  1,   3.  Maintenance. 
Parent  and  Child. 


CHRONOLOGY. 

See  Copyright. 

CLIENT  AND  AITORNEV. 
See  Agreement,  5. 

COACHMAN. 
See  Legacy,  1. 

COLONY. 

Jurisdiction  upon  a  contract  concern- 
ing an  estate  in  a  colony. 

But  the  question  upon  the  con- 
struction of  the  contract,  for  a  secu- 
rity by  way  of  morU^age,  having  been 
before  a  Court  of  competeot  juris- 
diction in  the  colony,  and  a  fare- 
closure  and  judicial  sale  directed^ 
the  allegations  of  fraud  merely  ge- 
neral, and  denied,  an  injunction 
was  refused.    White  v.  Hali. 

Page  321 

COMMISSION. 

Commission  not  allowed  to  executor, 
no  charge  on  that  account  havicg 
been  made  in  testator's  life.  Brwcre, 
V.  Pemberton.  3ttC  , 

COMPOUND  INTEREST. 
See  Executor. 

CONDITION.— See  Waiver. 

CONFIRMATION. 

Nature  and  effect  of  conGrmatioo: 
clear  evidence  necessary  ;  if  fraud 
has  been  clearly  establislned.  373 
See  Trmt,  2. 

CONSIDERATION. 

Effect  of  inadequacy  of  consideration 
towards  constituting  fraad.  373 

CONTRACT. 

See  Agreement. 

CONVEYANCE  (voluntary). 
See  Voluntary  Conveyance. 

COPYHOLD. 

1.  Devise  by  general  words,  viz.  mes« 
suages,  lands,  teuemeots,  and  here- 
ditaments, for  payment  of  debts, 
will  include  copyholds,  if  required; 
and  the  want  of  a  surrender  will  be 
supplied. 

In  this  instance  the  intention  to 
subject  the  copyhold  estate  appeared 
in  other  parts  of  the  Will.  Williamt 
V.  Comsmakcr.  'V4ii 
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COPYHOLD— can/tnued 

S.  Want  of  sarrender  supplied;  if 
copjhold  estate  is  devised  for  debts. 

Page  216 

3.  Admittance  of  the  particolar  tenant 
of  copyhold  is  an  admittance  of  the 
remainder-man. 

A  devise  of  tha  remainder  or  re- 
version therefore  requires  a  sur- 
render to  the  use  of  the  Will. — 
Ckurdi  V.  MuHdy.  426 

4.  Admittance  to  a  copyhold  enures 
according  to  the  title  ;  though  not 
correctly  expressed.  Ciiurch  v. 
Mundy.  426 

5.  Copyholds  not  intended  to  be  com- 
prehended in  devise  to  the  wife  in 
general  terms  real  and  personal 
**  estates so  as  to  entitle  her  to 
have  the  surrender  supplied.  Church 
v.Muhdy{*).  426 

See  Voluntary  Conveyance^  3. 

COPYRIGHT. 

Though  copyright  cannot  subsist  in  an 
Eatt  India  Calendar,  as  a  general 
subject,  any  more  than  in  a  map, 
chart,  series  of  chronology,  &c.  it 
may  in  the  individual  work ;  and, 
where  it  can  be  traced,  that  another 
work  upon  the  same  subject  is,  not 
original  compilation,  but  a  mere 
copy,  with  colourable  variations, 
will  be  protected  by  injunction ; 
which  in  this  instance  was  continued 
till  the  hearing,  without  a  trial  at 
law.    Matthewson  v.  Stockdale.  270 

COSTS.— See  PracHce,  6. 

COVENANT. 

See  Executory  Trust,  1, 2,  3.  For- 
feitvre, 

COVENANT  (AGAINST  assigning). 

See  Landlord  and  Tenant,  3,  4,  7^ 

COURT,  ECCL;  SIASilCAL. 

See  Ecclesiastical  Court.    Will,  3. 

CREDITOR. 

1.  Whether  a  settlement  after  marri- 
age, reciting  a  parol  agroemeut  bo- 
fore  marriage,  which  had  actual  ei- 
istence^  can  stand  against  creditors, 
quwre.  74 

(*)  See  tht  decision  on  the  Appeal,  post. 
Vol.  XV,  3%.  n     >  I  . 
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2.  .  Laches  not  to  be  imputed  to  cre-> 
ditors,  under  a  devise  for  debts,  as 
to  an  individual  devisee,  to  prevent 
or  limit  the  account  of  rents  and 
profits,  even  against  an  infant  heir* 
Williams  v.  Coussmaker.    Page  130 

3.  Distinction  between  creditors  and 
legatees  under  a  charge  of  debts 
and  legacies.  The  former  are  to 
be  paid  in  preference.  164 

4.  The  statute  of  fraudulent  devises 
would  prevent  a  devise  for  legacies 
to  the  prejudice  of  creditors  by  spe- 
cialty; but  not  a  devise  for  debts 
generally ;  though  that  might  be  the 
effect  164 

5.  Under  a  charge  of  debts  creditors 
by  simple  contract  may,  by  mar- 
shalling, follow  devised  estates;  if 
no  descended  estates,  or  they  have 
been  applied.  164 

See  Copyltold,  1,  2.  Eedion,  2. 
Power,  3, 4. 

CROSS  REMAINDERS. 
See  Devise,  4. 

D. 

DEBTS.— See  Devise,  2, 

DECREE.— See  Practice,  14, 15. 

DEFEND  ANT.— See  Revivar. 

DELIVERY. 

See  Voluntary  Canveyancep  1,  2. 

DEPOSITIONS. -See  Practice,  7. 

DEVISE. 
1.  Devise  and  bequest  of  all  the  tes- 
tator's real  and  personal  estate  in 
Grenada  to  pay  all  such  annuities* 
legacies,  or  bequests*  as  he  should 
give  or  bequeath  to  be  paid  QUt  of, 
or  charged  upon,  his  real  or  personal 
estate  iu  Grenada  by  his  will  or  any 
codicil,  whether  witnessed  or  not 

A  charge  by  an  unattested  codi- 
cil is  void :  this,  being,  not  a  charge 
by  tho  will  of  legacies,  but  a  reser- 
vation by  a  will,  executed  according 
to  the  statute,  of  a  power  to  charge 
by  an  unattested  paper.  As  to  tue 
objection,  that  the  real  estate  waa 
nut  charged  as  a  subsidiary  fu|M>  to 
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DEVISE-^lmiieil. 

the  general  personal  estate,  qucere. 
Hose  y,  Cunynghame,  Page  29 

^,  The  reason,  that  a  charge  of  debts 
and  legacies  upon  real  estate  bjr  a 
"will  duly  executed  covers  future 
debts  and  legacies,  though  by  an 
unattested  instrument,  is  their  fluc- 
tuating nature.  37 

i.  Devise  hy  very  general  and  exten- 
sive words  restrained  upon  the  ap- 
parent intention.   Green  v.  Stephens. 

419 

'  4.  Devise  to  the  first  and  other  sons  in 
taii*male,  and  for  want  of  such 
issue,  to  the  daughter  and  daugh- 
ters, her,  and  their  heirs,  as  tenants 
in  common ;  and,  for  want  of  such 
issue,  to  three  nieces,  and  their  se- 
veral and  respective  heirs  for  ever, 
As  tenants  in  common ;  and  for  want 
of  such  issue,  to  the  testator's  right 
beirs. 

As  to  the  estate  of  the  nieces, 
the  prior  limitations  having  failed, 
and  the  implication  of  cross  remain- 
ders, ^Utfre.  Green  v.  Stephens,  419 
6.  Trust  of  an  annuity  for  a  charity 
charged  upon  a  devised  estate  being 
void  under  the  act  9  Geo,  II.  c.  :)6. 
does  not  pass  by  a  residuary  dis- 
position, hut  sinks  for  the  benefit  of 
specific  devises.  Baker  v.  Hall,  497 

See  Copyhold,  3.  Executory  De- 
vise, mu. 

E. 

ECCLESIASTICAL  COURT. 

'  Practice  in  the  Ecclesiastical  Court, 
that  the  party,  coming  into  Court, 
and  doing  any  act  himself,  vacates 
a  power  given  to  another  to  act  for 
him.  346 
See  Witt,  3. 

feJECTMENT.  — See  Presumption^  2. 

ELECTION. 

1.  Widow  not  bound  by  election  made 
under  a  mistaken  impression  of  tbe 
extent  of  the  claim  against  her. 
Kidney  y.  Coussmaker.  13G 

2.  The  doctrine  of  election  not  appli- 
cable against  creditors,  taking  tbe 
brnolft  of  a  devise  for  debts,  and 
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also  enforcing  their  legal  n^i 
against  other  funds  disposed  of  by 
the  will.  Kidney  v.  Coussmaker, 

Pagem 

ENEMY. 
Commission  tp  examine  witnesses  io 
an  enemy's  country.  Ckihill  v.  Shep- 
herd. 835 

EQUITABLE  MORTGAGE. 
See  Lien,  1. 

ESTATii  (  Conversion  of  ). 
Money,  under  a  direction  to  be  laid 
out  in  land,  considered  as  real  estate 
under  a  general  disposition  by  tbs 
will  of  a  person,  entitled  to  it  ab- 
solutely in  either  shape,  of  the 
"  money  and  land,"  in  tbe  absence 
of  intention :  the  word  "  money " 
being  answered  by  another  fund  of 
stock.  Biddvlph  y.  Biddulph.  IQl 

ESTATE  TAIL.— See  Heir,  1. 

EVIDENCE. 

1.  Lease  not  decreed  upon  expenditure 
in  repairs  and  improvements  under 
an  alleged  agreement,  proved  by 
one  witness :  tbe  answer  contaioiog 
a  positive  denial  of  the  agreement; 
which  denial  was  also  confirmed  by 
circumstances.   Pilling  Armiiage, 

78 

2.  No  Decree  upon  the  evidence  of 
a  single  witness  against  the  answer; 
unless  the  answer  is  not  positive,  or 
the  witness  is  conGrmed  by  circum- 
stances. 80 

3.  Answer  of  one  Defendant  not  evi. 
dence  against  another.  As  to  tbe 
answer  of  a  mere  trastee,  against 
whom  thePlaintiflf  does  not  desirs 
a  personal  decree,  Qwgre.  Morse  v. 
Royal.  356 

4.  Examination  to  Credit  of  a  witness 
at  law.  408 

See  Agreement,  1.  Comjirmatim^ 
laches,  1,2.  Practice,  13.  Pre- 
nimptunu 

EXCEPTION. 

See  Practice,  6.  Recekcer. 

EXECUTOR. 

1.  Though  this  Court  will  appoint  a 
Receiver  upon  misconditct  of  the 
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SXECUTOR  ^ntinved. 

executor,  it  will  not  upon  the  single 
ground,  that  he  is  in  mean  circum- 
stances.   Annn.  Page  4 

2.  Executor,  under  a  direction  to  ac- 
mulate  for  an  infant,  having  become 
a  bankrupt,  his  estate  was  charged 
with  interest,  at  5/.  per  cent,  with 
rests.    Dornjfot'dv,  Boi-nford.  127 

3.  Kxecutors  not  trustees  of  the  re- 
sidue for  the  next  of  kin:  two  of 
them  only  having  a  legacy,  ex- 
pressed to  he  a  testimony  of  re- 
gard :  and  immediately  following  a 
particular  trust,  imposed  upon  them. 
Griffiths  V.  Bamilton^  298 

4.  Probate  conclusive  as  to  the  cha- 
racter of  executor.  Griffiths  v. 
Hamilton.  298 

5.  The  appointment  of  executors  gives 
a  joint  interest  in  the  residue; 
which,  not  being  severed,  survived. 
Griffiths  V.  IJamilton.  208 

6.  Executor,  having  a  lej^acy  expressly 
for  his  care  and  trouble,  is  a  trustee 
of  the  residue,  undisposed  of,  for 
the  next  of  kin.  308 

-  7.  One  of  the  executors  being  a  trus- 
tee of  the  residue,  all  are  trustees. 

308 

8.  Unequal  legacies  do  not  make 
executors  trustees  of  the  residue. 

309 

0.  A  legacy  to  the  next  of  kin  does 
not  rebut  the  trust  of  the  residue 
undisposed  of.  310 

10.  Executor  not  charged  with  inte- 
rest for  a  balance  in  his  hau'is,  re- 
tained under  a  fair  misapprehension 
of  his  right  to  it.  Bruere  v.  Pern- 
berton.  38G 

EXECUTORY  DEVISE. 

Limits  of  executory  devise  21  years 
after  lives  in  being;  with  the  period 
of  gestation.  232 
See  Executory  Trust. 

|:XECUTORY  TRUST. 

\.  Cuvepant  in  a  marriage  settlement 
to  settle  leasehold  estates  in  trust 
for  such  persons,  and  such  or  the 
like  estates,  ends*  intents,  and  pur- 
poses, as  far  as  the  law  will  allow, 
as  were  declared  coDcerning  real 
estate^  limited  to  the  first  and  other 
sous  in  tail-xnale,  with  sereral  re- 


EXECUTORY  TRUST— cowliiMiail.  . 
mainders,  executed  by  giving  the 
absolute  interest  in  the  leasehold 
estates  to  the  first  tenant  in  tail  in 
possession,  having  attained  the  ag0 
of  21.  Countess  of  Lincoln  v«  Duka 
of  Newcastle.  Page  218 

2.  No  diflerence  in  the  execotion  of 
an  executory  trust  by  a  Will  and  a 
covenant  in  marriage  articles.  227 

3.  Distinction  between  a  Will,  making 
a  direct  gift  and  a  covenant,  by  aiw 
tides,  to  be  executed ;  not  between 
a  covenant  upon  consideration  of 
marriage  and  an  executory  trust  by 
Will.  230 

4.  Executory  trust  by  Will.  231 

5.  Htfect  of  a  directory  clause  in 
Will;  raising  an  execntory  trust; 
which  equity  will  mould  to  the  por^ 
poses  of  the  testator.  234 

6.  Distinction  between  trusts  executed 
and  executory,  and  the  eflfoot.  298 

See  Executorg  Devise. 


FATHER.— See  Parent  and  Child. 

FEME  COVERT. 

See  Baron  and  Fime.   Fine.  IntC" 
rest,  3. 

FINE.— See  Laches,  1,  2. 

FINE  OF  LAND  ex  prfivisione  viri. 
No  objection  under   the  statute  of 
Henry  V  i  I.  to  a  fine  of  lands  taken 
by  a  Fime  Covert,  ex  provisione  viri; 
if  the  heir  in  tail  joins.  Curtis 
Price.  89 

FOREIGN  STATE.— See  Enemy. 

FORFEITURE. 

Relief  against  forfeiture,  where  com- 
pensation can  be  made;  as  against 
a  clause  of  re-entry  for  breach  of 
a  covenant  to  lay  out  a  specific  sum 
in  repairs  in  a  gi?en  time ;  and  not 
limited  to  cases  of  accident,  &o. 
but  even  against  negligence,  and  to« 
luntary  acts  (*).    Semders  r.  Pope. 
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( *  )  See  Vie  notcis  anle,  t95.   VoL  IC,  73. 
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FRAUD. 

See  Agr^memt^  5.  Confirmation, 
Cdnsideration*  Laches,  1.  Mis- 
take. 

FRAUDS— (Statute  of). 

Defendant  insisting  npon  the  Statute 
of  Frauds,  admissions  by  the  an- 
swer are  immaterial.  Blagden  v. 
Bradbear.  Page  466 

See  Agreement,  1 ,  2. 

FRAUDULENT  DEVISE  (Statute 
of). 
See  Creditor,  4. 

G. 

GIFT. 

See  VohaUary  Conveyance, 

GRANDCHILD. 

See  Interest,  1.  Maintenance, 

GUARDIAN  AND  WARD. 

See  Agreement,  5.  Parent  and  Child. 


H. 

HEIR. 

1.  A  .remainder  in  fee  by  settlement 
to  trustees,  limited  to  tlie  life  of  the 
tenant  for  life,  though  not  so  ex- 
pressed :  the  object  of  the  trust  ter- 
minating with  that  life ;  aud  a  re- 
mainder following  to  the  same  trus- 
tees, upon  the  death  of  the  tenant 
for  life,  for  a  term  of  years. 

A  subsequent  remainder  therefore 
to  the  heirs  of  the  body  of  the  tenant 
for  life  held  a  legal  estate ;  uniting 
with  the  legal  estate  for  life ;  and 
Testing  an  estate  tail,  according  to 
the  rule  in  Shelleg's  Case;  not  an 
equitable  estate,  capable  of  taking 
effect  only  as  a  contingent  remainder. 
Curtis  V.  Price.  89 

9.  The  Rule  in  Shelley's  Case  takes  ef- 
fect, where  aii  estate  of  freehold, 
though  during  widowhood  only,  is 
giren,  with  a  subsequent  limitation 
by  the  same  instrument  to  the  heirs. 
Cwtis  V.  Price.  «9 

9.  .Resulting  trust  for  the  heir :  a  spe- 
cial disposition  of  money  to  be  raised 
by  sale  of  the  estate,  failing  by  lapse. 

416 

See  Agreement,  5.  Creditor,  2; 


COXTENTSf. 

HEREDITAMENTS,  INCORP(X 
REAL. 

See  Ladies,  2.    Premmption,  6. 
HUSBAND.— See  Baron  and  Feme. 


I. 

ILLUSORY  APPOINTMENT. 
See  Appointment,  1,  2. 

IMPERTINENCE. 

See  Injunction.    Practice,  13. 

IMPLICATION.— See  Heir,  I. 
INADEQUACY.— See  Consideration. 

INCORPOREAL    H  ERE  DIT  A- 
MENTS. 
See  Laches,  2.    Presumption,  6. 

INCUMBRANCE.— See  Par/^,  2, 

INFANT.— See  Creditor,  2. 

INJUNCTION. 
A  reference  of  the  answer  for  imperti- 
nence is  good  cause  against  dissolv- 
ing an  injunction.    Fisher  v.  Bayky, 

Page  18 

See  Copyright. 

INTEREST. 

1.  Whether  a  legacy  to  a  grand-child, 
payable  upon  a  contingency,  or  at 
a  future  day,  shall  carry  interest,  as 
in  the  case  of  a  child,  Qutere.  23 

2.  Whether  interest  can  be  claimed  by 
petition,  the  decree  containing  no 
direction  as  to  interest,  Qtuere. 
Bruere  f.  Pemberton.  }iiS6 

3.  No  exception  in  favour  of  a  wife,  as 
fur  a  child,  to  the  rule,  that  a  Icgacjf 
does  not  bear  interest,  before  it  is 
payable.  Stent  v.  Ilobinson.  461 

4.  Claim  of  5  per  cent,  upon  a  legacy, 
as  being  given  out  of  a  capital  in 
trade,  not  decided.  Stent  v,  liobin- 
son.  461 

See  Executor,  2.    Purcliaser,  1. 


J. 

JOINT-TENANT.-See  Executor,  6. 
JURISDICTION.-Scc  BanArvpty  O. 
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L. 

LACHES. 

1.  Eifect  of  length  of  time,  not  as  a 
bar  to  relief  against  fraud;  but  by 
way  of  evidence.  Page  374 

2.  Effect  of  length  of  time,  as  evi- 
dence, in  the  instance  of  incorporeal 
hereditaments.  377 

3.  EOect  of  laches  with  reference  to 
the  Annuity  Act.  378 

See  Presumption,  4, 5. 

LANDLORD  and  TENANT. 

1.  No  Relief  upon  general  equity  from 
expenditure  under  the  observation 
of  the  landlord  by  a  tenant,  but  not 
under  any  speciKc  engagement  or 
arrangement.    Pilling  v.  Armitage, 

7B 

2.  As  to  expenditure  by  a  tenant  with 
the  knowledge  of  the  landlord,  aware 
also,  that  the  lease  is  bad,  Qucere. 

85 

3.  Whether  an  agreement  for  a  lease 
with  usual  covenants,  includes  a  co- 
venant against  assigning  or  under- 
letting without  licence,  Qucere. 

In  this  instance,  upon  the  parti- 
cular construction  of  the  agree- 
ment, for  the  lease  of  a  farm,  the 
words  *'  such  other  clauses  as  are 
"  usual  in  such  cases  "  bad  not  that 
eflect.    Verev.Loveden.  179 

4.  Whether  under  an  agreement  for  a 
lease,  containing  all  proper  cove* 
nauts,  a  covenant  against  assigning 
or  under-letting  should  be  included, 
Quctre.  Jones  v,  Jones.  186 

&,  Covenant  against  assigning  without 
licence  determined  by  a  licence  once 
granted.  191 

6.  Relief  to  a  tenant  ag.HUst  the  lapse 
of  time  for  repairs  in  the  discretion 
of  the  Court  upon  the  circumstances. 

334 

7.  Covenant  in  a  lease  not  to  let,  set, 
or  demise,  the  premises,  or  any  part, 
for  all  or  any  part  of  the  term,  with- 
out consent,  restrains  assignment. 
Greenaway  v.  Adams.  395 

8.  Relief  against  forfeiture  by  breach 
of  covenant  by  lessee,  where  com- 
pensation can  be  made(*).  Davis 
w.  West.  475 

(•)  See  the  note,  ante,  Vol.  X,  70. 


LANDLORD  and  TENANT-cont. 

9.  Proviso  against  assignment  with- 
out licence  in  a  lease  to  the  lessee, 
his  executors,  administrators,  iind 
assigns,  not  repugnant;  the  con- 
struction being  such  assigns  as  he 
may  lawfully  have:  viz.  by  Licence; 
or  by  Law,  as  Assignees  in  Bank- 
ruptcy.   Wcatherall  v.  Oeering: 

Page  504 

10.  Though  Bankruptcy  supersedes  an 
agreement  not  to  assign  without 
Licence,  that  has  been  held  only  in 
favour  of  general  creditors;  ind 
where  there  is  no  actual  lease,  but 
it  rests  in  agreement  to  grant  a 
lease,  an  individual  cannot  have  a 
speciGc  performance  in  opposition  to 
such  provision :  and  it  is  very  dis- 
putable, whether  the  general  asslgr 
nees  could  obtain  it;  even  if  there 
was  no  such  provision.  WeatheraU 
V.  Gecring,  604 

11.  Whether  a  person,  entitled  undet* 
an  agreement  for  a  lease,  to  be  void 
upon  assignment  without  Licence^ 
having  assigned  witlioot  Licence, 
can  enforce  a  specific  performance, 
Qvcere.  51 L 

LAPSE. -See  Heir,  3. 

LEASE. 

See  Executory  Trusi^l.  Landlord 
and  Tenant,    Term  for  Years. 

LEGACY. 

1.  Under  a  general  bequest  to  ser- 
vants a  coachman,  provided  with  the 
carriage  and  horses  by  a  job-master, 
according  to  the  usual  course  of 
that  business,  not  entitled.  Cldlcot 
v.  Bromley,  114 

2.  Bequest  **  to  the  children  of  Robert 
**  Holmes,  late  of  Norwich ^  and  now 
•*  of  London,  the  sum  of  100/.  apiece.'* 
Robert  Holmes  had  left  Norwich  at 
the  age  of  fourteen  or  sixteen ;  and 
died  in  London  several  years  before 
the  Will.  His  only  surviving  child 
entitled  to  the  legacy  against  the 
claim  of  the  children  of  George 
Holmes,  formerly  of  Norwioh,  resid- 
ing in  London  at  the  testator's  death, 
upon  the  sfaggestion  of  mistake; 

The  right  not  barred  by  merely 
signing  a  receipt  as  a  witness  upon 
payment  by  thi^  executor  to  the  »d- 
versc  party ;  not  amounting  to  a  rc« 
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leaso  or  fraud.   Holmes  ?.  Chutance. 

Page  279 

9*  Legacy  to  A,  for  life ;  then  to  her 
children  for  maintenance,  and  to  be 
eqaalijr  divided  among  them  on  their 
arriving  at  twenty-one;  followed  by 
a  legacy  to  B.  **  on  the  same  oondi 
**  tions,  oo  his  attaining  the  age  of 
twenty-one."    The  legacy  to  B, 
construed  in  the  same  manner  as  the 
other :  vis.  for  life  only ;  &c.  Long- 
don     Simaan.  295 
4.  Payment  in  part  of  a  legacy  order 
ad  on  motion  with  consent ;  the 
fond  admitted  to  be  ample.  Pearce 
Baron.  459 
See  Creditor^  3, 4.   Devise,  2.  In- 
ieregt,  1,  3,  4.  Maintenance. 

USNGTH  OF  TIME. 

See  Laches,  I,  2.  Presumption, 
6,6. 

X«IEN. 

1.  Lien  by  possession  of  title-deeds 
disapproveid  ;  and  not  to  be  extend- 
ed ;  with  reference  to  the  Statnte  of 
Frauds.  In  this  instance  it  failed  : 
the  deeds  being  delivered,  not  as  a 
present  security,  but  for  the  purpose 
of  having  a  morteage  security  creat- 
ed. NorrU  Y.  Wilkinson.  192  (•) 
.  %  Upon  the  Bankruptcy  of  the  pur- 
4)has0r  of  a  chattel,  viz.  timber 
felled,  whether  the  vendor  has  a 
lien,  and  may  prove  the  dcGciency. 
Qtutre,    Ex  parte  Gwynne,  379 

2U  Stoppage  in  transitu  upon  the 
ground  of  equitable  lien,  not  of  re- 
scinding the  contract.  382 

4.  Vendor's  lien  upon  a  sale  of  real 
estate.  383 

6.  No  stopping  in  transitu  after  deli- 
Tery  of  part.  383 
'  See  Assets^    Bankrupt,  1. 

LIVING. 

See  Resignation  of  Living,  \,  2. 

LUNACY. 

I,  Order  after  the  death  of  a  Lunatic 
for  payment  of  a  debt,  viz.  an  at- 
tdroey's  bill  upon  a  retainer^  over- 
reached by  the  Lunacy ;  and  00  re- 

(^)      the  DOtep  page  200, 


LUNACY— confijiiiMf. 

port  of  debts :  if  the  petition  is  pre- 
sented in  the  life  of  the  Lunatic. 

But  the  debt  must  be  established 
at  law.  Ex  parte  M'DovgaL  Pa.  384 

2.  Return  to  a  Commission  of  Lunacy, 
that  the  party  is  so  far  debilitated  la 
his  mind  as  to  be  incapable  of  the 
general  management  of  his  aflairs, 
quashed ;  and  a  new  Commisstoa 
issued  :  a  "  Melius  Inquirendum^*  not 
issuing  in  Lunacy.  Ex  parte  Cran- 
mer.  445 

3.  The  Commission  of  Lunacy  appli- 
cable to  incapacity  from  causes  dis- 
tinct from  Lunacy  ,  as  old  age :  hot 
the  return,  if  not  in  the  words  of  the 
Commission,  must  have  equivalent 
words;  and  in  such  a  case  the  pro- 
per return  is,  that  the  party  is  of  un- 
sound mind;  so  that  he  is  notsuf- 
fident  for  the  government  of  him- 
self, &c.  £1;  parte  Cranmer.  446 

4.  Privilege  of  the  party,  who  is  the 
subject  of  a  Commission  of  Lunacy, 
to  be  present  at  the  execution.  Ex 
parte  Chranmer.  445 

5.  Order,  that  a  person,  against  whom 
a  Commission  of  Lunacy  was  esta- 
blished, should  be  delivered  up  to 
the  Committee. 

Habeas  Corpus  not  necessary.  Ex 
parte  Cranmer.  445 

6.  No  special  Verdict  upon  a  Commis- 
sion of  Lunacy.  450 

7.  Explanation  of  Non  compos  men- 
tisr  450 

8.  In  cases  of  Lunacy  the  notion,  that 
the  moon  has  an  influence,  erroneous. 

452 

M. 

MAINTENANCE. 
Maintenance  not  allowed  upon  legacies 
by  a  grandfather  to  his  grand-chiU 
dren,  at  twenty-one,  with  interest; 
though  the  father  was  not  of  ability 
to  maintain  them ;  the  legacies  with 
the  interest  being  given  over  in  the 
event  of  death  under  twenty-one. 
Errington  v.  Chapman.  20 
See  Parent  and  Child. 

MAP.— See  Oopgrigkt. 

MARRIAGE. 

See  Agreement,  U  Creditor^  1, 
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MARRIAGE  ARTICLES. 

See  Execuiorif  TmH,  1,  2,  8. 

MARSHALLING. 

Assets  roarshalied;  if  it  appears  at  any 
period  of  the  canse,  that  specialty 
creditors  have  g'one  npon  the  per- 
soDai  estate:  though  the  hill  is  not 
framed  with  that  view.  Gihbg  v. 
Otigier.  Page  413 

See  Creditor,  5. 

MELIUS  INQDIRENDUM. 
SeeLvMcg,  2. 

MISTAKE. 

Equity  from  expenditure  upon  an- 
other's estate  through  inadvertence 
or  mistake;  that  person  seeing  it: 
and  not  interfering.  85 
See  Legacy,  2.  Practice,  14, 15. 

MONEY  ( to  be  laid  out  in  Land  ). 
See  Estate  (  Conversion  of), 

MORTGAGE. 

1.  A  second  mortgage,  to  redeem  a 
prior  mortgage,  must  make  the  heir 
of  the  mortgagor  a  party;  though 
the  second  mortgage  is  only  of  part 
of  the  estates  comprised  in  the  first, 
and  under  a  diflereut  title.  Palk  y. 
Lord  Clinton.  48 

2.  Mortgagee  under  a  trust  to  raise 
money  by  sale  or  mortgage  has  only 
the  remedies  of  a  mortgagee;  and 
cannot  call  upon  the  trustees  for 
execution  of  the  trust.  Palk  v. 
Lord  Clinton.  4H 

3.  Subsequent  mortgagee,  redeeming 
a  prior  mortgage,  must  redeem  it 
entirely.  59 

4.  The  rigbt  of  the  first  mortgagee 
with  the  lej^al  estate,  to  tack  as 
against  mesne  mortgagees,  does  not 
cover  a  mortgage  of  the  equity  of 
redemption,  coming  to  him  as  exe- 
eeutor.  Barmet  s.  Weston.  130 

5.  To  postpone  the  first  mortgagee  on 
the  ground  of  leaving  the  title-deeds 
Hi  the  possession  of  the  mortgagor, 
the  case  must  amount  to  fraud.  Bar- 
nett  V.  Weston.  130 

6.  Preference  of  a  mortgagee  of  the 
equity  of  redemption,  getting  in  the 
legal  estate.  184 

7.  Ground  of  redemption  of  a  mort* 
gage,  and  of  relief  agaidfit  Don-pay- 


MORTGA6E— eofHiMMrf. 

ment  df  rent,  that  the  object  is  a 
security.  Page  332 

8.  Ground  of  redemption  of  a  mort- 
gage, that  the  object  is  a  secnritj 
for  money.  394 

0.  Mortgagee  rn  possession,  though 
answerable,  beyond  fraud,  for  wil- 
ful default,  is  to  take  the  fair  rents 
and  profits ;  not  bound  to  engage  in, 
and  will  not  be  allowed  for,  specu- 
lation and  adventure.  HnghH  t. 
Williams.  493 
See  Party,  ^  Prentmpiwn,  8>. 
Trust,  1. 

W. 

NEGLIGENCE. 

See  Forfeiture,  Laekef* 

NEXT  OF  KIN. 

Under  a  residuary  bequest  to  tho 
<*  next  of  kin  in  equal  degree,** 
brothers  entitled*  excluding  nephews 
and  nieces.   WimbUs  v.  Pitcher, 

43S 

See  Executor,  3,  6,  7,  8,  0. 

NUDUM  PACTUM. 
See  Agreement,  I* 

O. 

OPENING  BIDDINGS. 
See  Biddings. 

P. 

PARENT  AND  CHILD. 
Order  for  a  guardian  and  maintenane^ 
for  infanU  upon  ill-treatment  by 
their  father.    Whitfield  v.  Bale^ 

4» 

See  Maintetuinoe* 

PAROL  AGREEMENT. 
See  Creditor,  1. 

PARTY. 

t.  As  far  as  possrble  the  Court  en- 
dearonrs  to  make  a  complete  decreo, 
embracing  the  whole  subject,  and 
determining  the  rights  of  all  parties 
interested  in  the  estate.  ^  58 

2.  As  to  the  necessity  of  makinjt  all 
incumbrancers  parties.  Quare.  6S 
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r    9.  A  witnesg  not  to  be  a  party. 

Page  343 

See  Pleading^  2. 

•PLEADING. 

1.  As  to  relief  nnder  the  general  pray- 
er, different  from  that  prayed  speci- 
fically, and  whether  amendment  is 
not  necessary*  Quare.  Palk  v.  Lord 
ClinUm.  48 

2.  The  PlaintiflT  praying  relief,  to 
which  he  is  not  entitled,  viz.  a  sale 
pndera  tmst,  instead  of  redemption 
or  foreclosure,  as  a  mortgagee, 
cannot  have  the  different  relief  nn- 
der the  general  prayer.  But  the 
proper  relief  may  be  obtained  by 
amendment ;  and  for  that  purpose 
another  party  being  necessary,  li- 
berty was  given  to  amend  by  adding 
parties  (which  includes  the  intro- 
duction to  the  statement  of  fact, 
consequential  upon  that  addition); 
and  praying  such  relief  as  he  may 
be  advised.    Palk  v.  Lord  Clinton, 

81 

3.  No  relief  under  an  agreement, 
stated  bv  the  answer :  the  bill  not 
being  adapted  to  (hat  agreement ; 
bVit  framed  upon  a  different  ground  ; 
which  failed.  Pilling  v.  Armitage, 

78 

POST-NUPTIAL  SETTLEMENT. 
Se!e  Creditor f  1. 

POWER. 

1.  Distinction  between  a  power  and 
absolute  property.  A  power,  unless 
executed,  not  assets  for  debts. 
Holmeg  V.  Coghill.  206 
%  Power  eiecuted  by  Will ;  but  af- 
^  ter wards  discharged  ;  and  a  new 
power  created.  A  subsequent  codi- 
cil will  not  by  the  mere  eflect  of  rc 
publishing  the  Will  be  an  execution 
of  the  power.  Holmes  v.  Coghill. 

206 

3.  Though  Equity  will  in  certain  cases 
aid  a  defective  execution  of  a  power, 
the  want  of  execution  cannot  bo  sup- 
plied even  for  creditors.  Holmes  v 
Coghill  206 

4.  Power  defectively  executed  for  a 
stranger. 


PO  WE  R-^ntinucd. 

Whether  the  Court  would  supply 

the  defect,  and  give  the  fund  to  cre- 
ditors, Quanre.  Page2\9 
See  Ecclesiastical  Court.  Voluntary 
Conveyance,  3. 

PRACTICE. 

1.  Where  a  party  is  avoiding  service, 
and  the  Clerk  in  Court  is  dead,  the 
proper  course  is  to  move  first,  that 
service  of  a  subpoena  to  name  a 
Clerk  in  Court  on  the  Solicitor  may 
be  good  service ;  if  none  is  named, 
then,  that  service  on  the  Solicitor 
may  be  good  service.  Franchlyn  v. 
Colhoun.  2 

2.  The  practice  to  direct  a  reference 
upon  the  title  on  Motion  after  answer 
limited  to  the  case,  where  the  title 
only  is  disputed.   Gompertz  v.  — --^ 

3.  Order  under  circumstances  to  pay 
dividends  to  trustees,  or  one  of  them. 
Shorthridge's  Case.  28 

4.  Special  Order  upon  circumstances 
for  time  to  answer  without  first  ob- 
taining the  usual  Orders.  Norris  v. 
Kennedy.  ^ 

6.  Order  to  take  the  answer  of  De- 
fendants, out  of  the  jurisdiction, 
without  oath  and  signature.  Hard- 
ing V.  Harding.  159 

6.  Order  to  refer  back  to  the  Master 
an  examination,  under  the  direction 
in  a  Decree  for  examination  of  the 
parties,  to  see  whether  it  was  suffi- 
cient. 

Exception  to  the  Report,  and  in 
the  general  terms,  that  the  Master 
had  reported  the  examination  suffi- 
cient, whereas  he  ought  to  have  re- 
ported it  insufficient,  is  regalar;  hot 
not  to  be  encouraged ;  and  therefore 
being  over-ruled,  Costs  beyond  the 
deposit  were  given.  PurceU  V.  M'Na- 
mora.  1^ 

7.  Depositions  referred  for  scandal 
upon  motion  of  course,  without  no- 
tice.   Eastham  v.  Liddell  201 

8.  A  person  having  attended  under  a 
subpoena  as  a  witness,  but  refusing 
to  be  sworn »  ordered  to  attend  to  be 
examined,  or  stand  committed. 
Hennegul  v.  Evanc^*  201 
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9.  The  practice  of  personal  service,  as 
a  foundation  for  process  of  con- 
tempt, dispensed  with,  where  the 
party  must  have  notice;  as  upon  a 
short  Order  for  execution  of  a  De- 
cree.   Rider  V.Kidder.  PageftO^ 

10.  The  practice  of  personal  service, 
as  a  foundation  for  process  of  con- 
tempt, dispensed  with  under  circum- 
stances ;  a  parly  declaring,  he  would 
not  execute  an  Order,  and  abscond- 
ing to  avoid  it.  De  Manneville  v. 
De  Manneville. 

11.  After  an  Order  upon  a  party  in  the 
cause  for  payment  of  money,  the 
proper  course  is  an  attachment:  and 
upon  the  return  to  that  an  Order 
for  commitment.  Bowes  v.  Lord 
Strathmore.  325 

12.  The  Master  not  ordered  to  certify, 
whether  he  was  satisfied  with  the 
production  of  papers  by  a  party. 
Cotton  V.  Harvey.  391 

13.  Examination  to  the  credit  of  wit- 
ness can  only  be  by  Order  upon  spe- 
cial application,  with  notice,  whether 
before  or  after  publication. 

Therefore  evidence  taken  to  that 
point  upon  the  examination  in  chief 
suppressed,  as  impertinent  Mill  v. 
Mill.  406 

14.  Order  on  Motion,  with  consent, 
to  rectify  a  clear  mistake  in  a  De- 
cree.   Newhouse  v.  Mitford.  456 

15.  Order  on  Motion,  with  consent,  to 
rectify  a  clear  mistake  in  a  Decree. 
It  must  be  a  separate,  supplemental. 
Order.   Lane  v.  HolA>s.  458 

16.  Order  to  dismiss  for  want  of  pro- 
secution regular,  according  to  the 
practice;  though  the  Six  Clerk's 
certificate  appeared  on  the  face  of 
the  Order  to  be  a  svbsequent  date. 
M'Mahon  r.  Sisson.  465 

17.  Co-plaintiff,  as  next  friend,  struck 
out,  nis  evidence  being  necessary, 
but,  as  a  general  rule,  ufwn  giving 
security  for  the  Costs  incurred. 
Witts  V.  CampbeU.  493 

See  Amendment.  Ecclesiastical 
Court.  EMencCt^.  Ewecuior,  I. 
Interest,  1.  Legacy,  4.  Re- 
ceiver. Revivor. 


PREROGATIVE  PROBATE. 
See  Probate. 


PRESUMPTION. 

1.  Re-conveyance  of  the  legal  cstat© 
presumed*  under  obscure  circum- 
stances, after  a  great  lapse  of  time; 
though  the  possession  originally  not 
adverse,  but  under  a  trust  UpoQ 
that  presumption  a  specific  perform- 
ance decreed  against  a  purchaser. 
Hillary  v.  Waller.  Page  «39 

2.  Notwithstanding  the  rule,  accord- 
ing to  the  late  authorities,  that  a 
legal  estate,  clearly  outstandine  pre- 
vents an  ejectment,  it  may  be  left  to 
the  Jury  to  presume  a  conveyancer 
of  the  legal  estate.  261 

3.  Presumptions  not  always  on  a  be- 
lief, that  the  thing  has  actually 
taken  place.  , 

4.  Grants  presumed  upon  the  principle 
of  quieting  possession.  ^ 

6.  Principle  of  presumption  from 
length  of  time.  ^  265 

6.  As  to  incorporeal  hereditaments, 
right  of  way,  public,  as  well  as 
private,  &c.  Presumption  from 
length  of  time,  that  it  was  mr- 
rendered,  or  never  existed.  265 

7.  Presumption  of  payment  of  a  bond 
upon  20  years  or  less,  without  pay- 
ment of  interest;  u»fe»§  repeHed  by 
circumstances.  266 

8.  Mortgage  presumed  satisfied:  no 
interest  having  been  received  for 
25  years.  266 

9.  General  presumptions  opoB  the 
want  of  means  of  belief.  266 

10.  Charters,  and  eve»  an  Act  of  Par- 
liament presumed.  377 

See  Laches,  1, 2. 

PRINCIPAL  AND  AGENT. 
Agent  not  responsible :  if  he  names 
his  principal,  as  the  person  to  be 
responsible. 
See  Ecclesiastical  Court. 

PRINCIPAL  AND  SURETY. 
See  Bankrupt,  12. 

PRIORITY.— See  Mortgage,  4,  5, 6w 

I  PRIVATE  WAY. 

See  Preimmption,  6. 
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I'ROBAm 
To  get  monej  out  of  Court,  however 
imall  the   amount,   a  prerogative 
.  Probate  is  necessary.     Thomas  v. 
JDavieM.  Page  417 

See  Executor,  4. 

PROMOTIONS.— See  pages  1,  2. 

JPUBLIC  WAIT. 

See  Presumption,  6. 

PUFFINC—See  Auction,  3,  4. 

PURCHASER. 

1.  A  purchaser  taking  possession  with- 
out a  conveyance,  was  compelled  to 
pay  interest;  thongh  the  money  was 
to  be  paid  at  a  particular  day  on  the 
execution,  of  the  conveyance.  Flud- 
yet  T.  Cocker.  '  25 

Possession  taken  generally  amounts 
to  a  waiver  even  of  objections  to 
title.  27 

^  A  purchase  under  a  Decree  not  af- 
fected by  irregularities  and  defects 
in  the  Decree,  by  which  the  appli- 
cation of  the  uibney  may  not  have 
been  properly  secured.  Curtis  v. 
Prtce.  89 

4.  The  Court  must  govern  itself  by  a 
.  moral  certainty  upon  title ;  for  it  is 
impossible  there  should  be  a  mathe- 
matical certainty.  252 

5.  Whether  upon  the  sale  of  an  An- 
nuity, charged  upon  a  real  estate, 
the  veiidor  must  make  out  a  title 
of  the  grantor  to  the  estate  charged, 
Quigre.  Radcliffe  v.  Warrington.  326 

0.  Vendor  upon  objection  to  the  title, 
aold  to  another,  after  notice,  that  she 
would  do  so  if  the  title  was  refused. 
Under  a  Bill  for  a  specific  per- 
formance, or  an  issue,  or  reference, 
to  ascertain  the  loss  of  the  first  pur- 
chaser a  reference  was  directed  up- 
on the  authority  of  Denton  v.  Stuart, 

As  to  the  principle,  Qucere.  Green- 
away  v.  Adams^  895 

See  Bankrupt, 5,  Lien,^,4.  Prac^ 
tice,  2.  Presumption,  1. 

R. 

RECEIVER. 
To  maintain  an  exception  to  the  Mas- 
ter's appointment  of  a  Receiver  a 


RECEIVER--coii/tii««f. 

strong  case  of  disqualification  is  ne* 
cessary.  Tkatpe  v.  Thorpe.  Page 
See  Executor,  1.   WUi,  3. 

REDEMPTION.— See  Mortgage,^. 

R£LEASE.--See  Legacy,  2. 

REMAINDER.— See  Copyhold,  3. 

REMAINDERS  (Cross). 
See  Devise,  4. 

RENT.— See  Mortgage,  7. 

REPAIRS.— See  Forfeiture. 

REPRESENTATIVES. 
See  Executor. 

RESIDUE. 

See  Devise,  5.   Execution,  Z,  5, 0, 
7.  8,  9. 

RESIGNATION  of  LIVING. 

1.  Qualification  in  the  grant  of  a  lif- 
ing,  that  the  person,  to  be  presented, 
should  not  at  such  time  as  dio 
Church  should  be  void,  be  pre- 
"  seated,  instituted,   or  inducted, 

into  any  other  living,"  complied 
with  by  previous  resignation  of  an- 
other Living.  Heyes  Exeter  Cot" 
lege.  336 

2.  Resignation  of  a  Living,  aent  by 
the  post  to  the  Bishop,  who  indorsed 
and  signed  a  memorandum  of  his  so- 
ceptance,  sufficient;  though  no  pub- 
lic act.  Heyes  v.  Exeter  (Allege.  336 

3.  Acceptance  by  the  Bishop  of  re- 
signation not  a  jadicialp  but  a  do- 
mestic act.  345 

RESTS.— See  Executor,  2, 

RESULTING  TRUST, 
See  Heir,  3. 

REVERSION.— See  Copyhold,  3. 

REVIVOR. 
Defendant  cannot  revive,  except  after 
a  Decree  to  account,  or  where  the 
Defendant  has  some  interest  in  the 
farther  prosecution  of  the  suit :  not 
therefore  where  his  only  object  wu 
to  dissolve  an  injunction,  and  pro- 
ceed at  iaw«  Honoood  r.  Sckmedes, 

311 

RIGHT  OF  WAY. 

See  Pre9umptim,  a. 
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SCANDAL.— See  Practice,  1. 

SERVANT.— See  Legacy,  1. 

SET-OFF.— See  Bankrvpt,  6. 

SETTLEMENT,  POSTNUPTIAL. 
See  Creditor,  1. 

SHELLEY'S  CASE  (Rule  in). 
See  Heir,  1,  2. 

SOLICITOR  AND  CLIENT. 
See  Agreement,  5. 

SPECIFIC  PERFORMANCE. 
See  Agreement.  Auction. 

SPIRITUAL  COURT. 

See  Ecclesiastical  Court.   Will,  3. 
STATE,  FOREIGN.— See  Enemy. 
STATUTE.— See  Presumption,  0. 

STATUTE  OF  FRAUDS. 

See  Agreement,  \,  2.  Auction,  1,2. 
Frauds  (Statute  of). 
STOPPAGE  IN  TRANSITU. 

See  Lien,  3,  5. 
SURETY.— See  Bankrupt,  12. 
SURRENDER.— See  Ccpyhold. 
SURVIVORSHIP.— See  Executor,  5. 

T. 

TACKING.— Sec  Mortgage,  4. 

TENAN"T. 

See  Landlord, 

TENANT  FOR  LIFE. 
See  Apportionment. 

TERM  FOR  YEARS. 

Settlement  of  term  for  years.  Pa^rc  225 

TIME. 

See  Agreement,  4.    Presumption,  4, 
5,  0. 

TITLE. 

See  Bankrupt,  6.  Practice,  2.  Pur- 
chaser, 4,  5. 
TITLE  DEEDS.— See  Lien,  1. 
TRUST. 

1.  Under  a  trast  to  raise  money  by 
sale  or  sales,  mortgage  or  mort- 
gages, whether  the  trustees,  banDg 
raised  the  money  by  mortgage,  can 
afterwards  sell  to  pay  oflT  that  mort- 
gage, quart,    Palk  v.  Lord  Clinton, 

48 

V0L.XIL 


TRUST— am/miied. 

2.  Purchase  by  a  tmstee  from  the  CSet- 
tui  que  trust  established  under  cir- 
oamstances;  with  confirmation  and 
acqaiescence.      Morse    t.  HoyaL  • 

Page»5 

3.  Tmstees  under  a  misrepresentation, 
that  the  fund  was  invested  in  stocky 
charged  with  interest  at  6  per  cM. 
upon  the  same  principle  as  if  they 
had  sold  oat  stock,  and  used  the 
money :  viz.  an  option  to  the  Cestui 
que  trust  to  have  the  actual  profit,  or 
6  per  cent.    Bate  v.  Scales.  402 

§ee  Agreement,  2,  6.  Evidence,  3. 
Executory  That.   Heir^  3. 

U. 

UN  DERLETTING    (  Covenant 

AGAINST  ). 

See  Landlord  and  Tenant,  9,  4. 


V. 

VENDOR. 

See  Lien,  2,  4.  Purchaser. 

VESTING. 

A  legacy,  not  as  an  independent  be- 
quest, with  a  time  for  pavment,  or 
distribution,  appointed  afterwards, 
but  the  time  annexed  to  the  lab- 
stance  of  the  bequest :  the  interests 
do  not  vest  before  that  period.  SSoriu- 
bury  V.  Bead.  76 

VOLUNTARY  CONVEYANCE. 

1.  Receipt  for  a  subscription  to  a  na- 
vigation, with  an  indorsement,  sign- 
ed by  the  owner,  declaring,  that  he 
thereby  assigned  to  his  daughter  A. 
all  his  interest,  found  among  the 
papers  of  his  executrix:  no  evi- 
dence, that  he  ever  parted  with  the 
paper ;  and  a  declared  intention  of 
satisfaction  by  a  marriage  portion. 
Bill  for  an  assignment  dismissed. 
Antrobus  v.  Smith.  39 

2.  Where  a  voluntary  conveyance, 
kept  by  the  party  until  his  death,  has 
prevailed  against  his  Will,  the  con- 
veyance has  been  complete ;  a  trans- 
fer in  law  of  the  property.  45 

3.  Executor  never  called  upon  to  do 
any  act  to  perfect  a  gift  inter  vivos, 
except  in  the  particular  cases  of  sup- 
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VOLUNTARY  CONVEYANCE  — 
-  ccntinued^ 

pljing  a  defective  execution  of  a 
power,  and  the  want  of  a  surrender 
of  a  copyhold.  Page  46 

4.  Voluntary  settlement  void  against 
creditors,  good  to  other  purposes. 

103 

6.  Settlement  after  marriage  fraudulent 
only  as  against  creditors  at  that  time. 

The  settlement  coming  out  in  the 
answer  to  a  bill  by  creditors,  claim- 
ing under  a  devise  for  debts,  they 
are  entitled  to  an  inquiry.  Williams 

Cotttsmaker.  136 

See  CfediicTf  I. 


W. 

WAIVER. 
As  to  the  effect  of  taking  away  part  of 
the  property  sold,  and  a  payment  on 
account,  as  waiving  a  breach  of  the 
condition  of  sale,  requiring  security, 
qti€ere.  Ex  parte  Gwynne.  379 

WARD  AND  GUARDIAN. 
See  Agreement,  5. 

WAY.— See  Presumption,  G. 

WI*E. 

8ee  Baram  and  F6me.  Interest,  3. 
WILL, 

1.  Construction  of  an  obscure  Will: 
1st  That  the  mcome  only,  not  the 
capital,  was  disposed  of :  2dly,  that 
the  disposition  was  in  favour  of  the 
younger  children;  excluding  the 
eldest.  San^ry  v.  Read.  75 

2.  Devise,  in  defiault  of  issue-male  of 
A.  to  the  first  daughter  living  at  the 
death  of  the  testator,  who  should 
attain  twenty-five,  for  life,  with  re- 


WILL— coKftniiecj. 

mainder  to  her  first  and  other  sons  io 
tail-male:  remainders  over;  subject 
to  a  trust  for  debts  and  accumula- 
tion of  the  surplus  rents  and  profits, 
until  a  son  or  daughter  should  first 
come  to  the  actual  possession  of  the 
estates  or  receipt  of  the  rents :  after 
that  period  such  persons  to  take  the 
surplus  rents;  and  the  surplus  of 
the  accumulation,  after  payment  of 
the  debts  to  be  paid  to  such  person 
or  persons,  who  by  the  limitation 
should  first  come  16  the  actual  pos* 
session  of  the  estates,  or  receipt  of 
the  rents  and  profits, 

A  daughter  living  at  the  death  of 
the  testator,  and  having  attained 
twenty-five,  entitled  to  possession  of 
the  estate  and  to  the  accumulated 
fond.  Barker  v.  Barker.  Page  409 
3.  Tbe  Court  of  Chancery  will  not  in* 
terfere,  by  appointing  a  Receiver, 
upon  the  mere  ground,  that  two 
Wills  are  in  controversy  in  the  Spi- 
ritual Court ;  and  no  special  case ;  as 
that  the  property  is  in  danger,  and 
cannot  be  secured  by  administration 
pendente  lite(^^  ).  Richards  v.  Ckave. 

402 

See  Estate  (  ConverHon  of),  Eie^ 
cvtory  IVtat^  2,  3^  4,  6.  Legacff. 
Next  of  Kin.  Probate. 

WITNESS. 

See  Evidence.  Party ^  3.  Practice,  B, 
13. 

Y. 

YOUNGER  CHILDREN. 
See  WiU,  1. 

(*)  Sec  the  note,  ante,  464. 
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